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EXCHEQUER  OASES  UNDER  THE  AOT 

37  VIOT.,  Oh.  16. 


PART  I. 


No.  1. — In  the  ExcHEQUEBy  Scotland. — First  Division. 

30th  January  1875. 


Income  Tax, — Coal  and  Iron  Moiters  not  entitled  to  deduction 
from  profits  of  percentage  claimed  for  pit  sinking  and  for 
depreciation  of  Buildings  and  Machinery. 


Case  stated  on  the  Appeal  of  Messrs.  Addie  &  Sons. 

At  a  meeting  of  the  Commissioners  for  General  Purposes  act- 
ii^  under  the   Property  and   Income   Tax   Acts  for  the 
Imddle  Ward  of  the  County  of  Lanark,  held  at  Hamilton 
upon  the  12th  October  1874,  for  the  purpose  of  hearing  and 
disposing  of  Appeals  under  the  said  Acts,  for  the  year  end- 
ing 6th  April  1875. 
Messrs.  Robert  Addie  &  Sons,  Coal  and  Iron  Masters,  carry- 
in|^  on  business  at  Langloan  and  elsewhere,  in  the  Parish  of  Old 
Monkland  and  County  of  Lanark,  appealed  against  the  assess- 
ment made  on  them  under  Schedule  D.  of  the  Act  5  &  6  Vict, 
cap.  35,  intituled  **  An  Act  for  grantin?  Her  Majesty  Duties  on 
**  Profits    arising    from    Property*  '  Professions,    Trades,    and 
**  Offices,"  and  subsequent  Income  Tax  Acts  referring  thereto,  in 
respect  of  the  profits  arisine  from  their  business  for  the  year 
preceding  in  so  far  as  the  said  assessment  includes  two  sums  of 
5,525/.  19«.  9d,  and  4,435/.  being  a  per-centage  which  they  claim 
to  deduct  for  pit  sinking  and  for  depreciation  of  buildings  and 
machinery  respectiyely,  and    for    which    they  maintain    they 
were  not  assessable. 

Messrs.  Addie  &  Sons  stated  that  they  carry  on,  and  have  for 
a  number  of  years  past  carried  on  business  as  coal  and  iron 
masters.  They  manufacture  pig-iron  at  their  works  at  Lang- 
loan,  and  they  hold  a  number  of  mineral  fields  under  leases  of 
31  years,  which  leases  are  in  Tarious  periods  of  their  currency. 
The  minerals  wrought  under  these  leases  are  coal,  ironstone, 
and  fire-clay.  As  such  lessees  Messrs.  Addie  have  sunk  at 
their  own  expense  the  pits  from  which  the  minerals  are  raised. 
They  also  require  to  erect,  and  do  erect  at  their  own  expense, 
machinery  and  buildings  of  various  kinds,  including  winding 
and  pumping  engines,  pithead  buildings,  and  the  like. 

The  Appellants  submitted  that  in  ascertaining  the  profit^  upon 
which  they  are  liable  to  be  assessed  under  the  said  Act,  there 
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ought  to  be  deducted  from  the  gross  annual  receipt^  derived  from 
their  business  (1),  a  sum  in  respect  of  the  cost  of  sinking  the 
pits ;  and  (i\  a  sum  in  respect  of  the  cost  of  buildings  and 
machinery. 

1 .  With  respect  to  their  pits,  they  explained  that  most  of  them 
are  sunk  and  used  for  working  ironstone,  and  are  wrought  only 
for  comparatiyely  short  periods,  as  the  ironstone  seams  are 
wrought  out  more  speedily  than  seams  of  coal  usually  are,  and 
that  when  a  pit  has  ceased  to  be  wrought  they  do  not  receive  any 
payment  from  the  landlord  or  anyone  else  in  respect  of  it,  and 
that  they  are  not  recouped,  in  the  cost  of  sinking  their  pits  in 
any  other  way  than  out  of  the  gross  annual  returns  derivea  from 
the  minerals  raised  from  them.  There  is  scarcely  any  year  in 
which  the  Appellants  are  not  engaged  in  sinking  one  or  more 
pits.  In  these  circumstances  they  contended  that  the  share 
of  the  gross  annual  receipts  corresponding  to  the  proportion  of 
the  cost  of  sinking  the  pits  effeiring  to  the  current  year  (regard 
being  had  to  the  number  of  years  during  which  the  several  pits 
have  been  and  will  still  continue  to  be  wrought)  was  in  no  sense 
a  profit,  and  that,  therefore,  it  ought  to  be  deducted  from  the 
gross  annual  receipts  in  arriving  at  the  assessable  profit. 

2.  With  respect  to  machinery  and  buildings  the  Appellants 
explained,  that  where  a  pit  is  wrought  out,  the  price  or  value 
obtainable  for  the  machinery  and  buildings  liiereat  is  very  small 
as  compared  with  the  original  cost,  being  what  is  generally 
known  as  breaking  up  value,  and  that  they  are  not  recouped  in 
the  difference  between  the  original  cost  of  the  machinery  and 
buildings  and  the  price  or  value  obtainable,  therefore,  when  the 
pits  are  exhausted  otherwise  than  out  of  the  gross  annual 
receipts  derived  from  working  the  minerals. 

They  therefore  contended  that  this  difference  is  in  no  sense  a 
profit,  and  that  consequently  in  arriving  at  the  profits  upon 
which  they  are  assessable  there  ought  to  be  deducted  from  the 
gross  receipts  of  each  year  a  sum  corresponding  to  the  share  of 
that  difference  effeiring  to  such  year. 

The  surveyor  stated  that  the  Income  Tax  is  an  annual  tax 
existing  for  one  year  only. 
6*6  Vict.  That  by  the  Acts  and  sections  quoted,  the  profits  from  iron- 

S^jh^A  ^'      works  are  assessable  according  to  the  profits  of  the  preceding 
No.  III.  year. 

Rule  3rd,  That  by  section  159  of  the  Act  5  and  6  Vict.  cap.  35.,  it  is  not 

c^36^  V^^     lawful  in  computing  the  profits  under  this  Act  to  make  any  de- 
ductions except  such  as  are  expressly  enumerated  therein. 

That  Messrs.  Addie  &  Sons,  in  estimating  the  balance  of 
profits  for  which  they  are  assessable  for  the  year  1874-5, 
deducted  the  two  sums  mentioned,  being  a  percentage  or  pro- 
portion of  the  sum  expended  by  them  on  pit  sinking  in  previous 
years,  and  a  similar  percentage  for  the  depreciation  or  deteriora- 
tion of  their  buildings  and  machinery,  in  order  to  recoup  them- 
selves for  the  capital  expended  on  their  works. 
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That  these  deductions  are  oxpriissly  forbidden,  as  they  are  not 
enumerated  in  the  Acts,  that  the  only  deductions  authorised  arc 
those  referred  to  in  section  100,  rule  3rd  of  the  Act  5  &  6  Vict. 
cap.  35,  and  niles  applying  thereto ;  and  that  no  allowance  can 
be  granted  for  the  sum  originally  expended  in  pit  sinking  or  in 
erecting  buildings  and  machinery. 

That  the  assessment  on  Messrs.  Addie  and  Sons  has  been  made 
according  to  the  profits  of  the  preceding  year,  in  conformity 
with  the  Acts  of  Parliament,  and  that  no  sum  can  be  legally 
deducted  in  estimating  these  profits,  except  such  as  are  actually 
expended  in  realising  the  pronts  of  the  year  according  to  which 
the  assessment  has  been  made,  and  all  these  deductions  the 
Messrs.  Addie  have  been  allowed. 

The  Commissioners  dismissed  the  appeal,  being  of  opuiion 
that  the  deductions  claimed  were  not  admissible  under  the 
Income  Tax  Acts,  and  that,  upon  a  sound  construction  of  these 
Acts,  no  deduction  ought  to  be  allowed  in  respect  of  such  pit 
sinking  or  depreciation  of  buildings. 

Upon  said  appeal  being  dismissed,  Messrs.  Addie  and  Sons, 
being  dissatisfied  with  the  determination  of  the  Commissioners, 
as  being  erroneous  in  point  of  law  declared  their  dissatisfaction, 
and  required  a  case  for  the  opinion  of  the  Court. 

Judgment. 

Tlie  Lord  President. — The  Appellants,  Messrs.  Addie  and 
Sons,  have  been  assessed  under  Schedule  D  of  the  Income  Tax 
Act  in  respect  of  profits  arising  from  their  business  as  iron- 
masters, and  they  say  there  ougnt  to  have  been  deducted  from 
the  amount  of  profits  upon  which  they  were  so  asses£ed  two  sums 
of  5,525/.  and  4,435//being  a  percentage  for  pit  sinking  and 
for  depreciation  of  buildings  and  machinery,  and  this  they  main- 
tain upon  the  ground  that  the  sinking  of  new  pits,  although  it 
be  only  an  occasional  thing,  is  still  part  of  what  may  fairly  be 
called  the  annual  expenditure  which  they  necessarily  incur  in 
realising  the  profits  from  their  trade.  I  think  there  is  only  one 
point  to  be  determined  here,  and  not  two,  as  represented, 
because  the  machinery  and  building  connected  with  a  pit  appear 
to  me  to  be  just  part  of  the  pit  itself.  It  is  one  compound  struc- 
ture, necessary  for  the  working  of  the  mine,  and  the  question 
comes  to  be,  whether  under  the  special  rules  of  the  Income  Tax 
Act,  they  are  entitled  to  deduct  something  on  account  of  the 
amount  expended  in  making  a  new  pit.  Now,  I  am  quite  clear 
that  the  making  of  a  new  pit  in  a  trade  of  this  kind  is  in  every 
sense  of  the  term  just  an  expenditure  of  capital.  It  is  an  in- 
vestment of  money,  of  capital,  and  must  be  placed  to  capital 
account  in  any  properly  kept  books  applicable  to  such  a  concern. 
Now,  if  that  be  so,  it  seems  to  me  that  the  provision  of  the  third 
rule  under  the  first  head  of  section  100  of  the  Property  Tax  Act 
is  conclusive  upon  the  (question  before  us,  because  it  is  provided 
that  in  estimating  the  balance  of  profits  and  gains  chargeable 
under  Schedule  D.,  or  for  the  purpose   of  assessing   the   duty 
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thereon,  no  sum  shall  be  set  against  or  deducted  from,  or  allowed 
to  be  set  against  or  deducted  from  such  profits  or  gains  on 
account  of  any  sum  employed  or  intended  to  be  employed  as 
capita]  in  such  a  trade,  ft  seems  to  me  that  it  is  quite  unnecessary 
to  go  beyond  that  one  part  of  the  statute.  No  doubt  some 
support  may  be  had  also  from  the  159th  section,  but  I  think 
this  rule  is  in  itself  perfectly  conclusiye.  As  soon  as  you 
ascertain  that  this  is  an  expenditure  of  additional  capital,  there 
is  an  end  to  any  proposal  to  deduct  anything  in  respect  of  it ; 
and  on  that  simple  ground  I  think  the  judgment  of  the  Com- 
missioners right. 

Lord  Deas. — I  am  of  the  same  opinion,  and  I  think  it  is 
better  not  to  run  the  risk  of  making  any  confusion  in  the 
grounds  of  Judgment  by  adding  anything  to  what  your  Lordship 
has  said. 

Lard  Ardmillan. — 1  am  of  the  same  opinion.  I  think  the 
two  sections  taken  together  are  quite  conclusive. 

I^rd  Mure, — I  think  the  3rd  rule  of  section  100  is  quite 
conclusive  on  the  point. 

Judgment  of  Commissioners  aflSrmed. 


Part  II. 


Nos.  2  AND  3. — In  the  Exchsqueb,  Scotland. — Fiest 

Division. 


2l8t  January  1875. 


Inhabited  House  Duty, — Proprietory  Life  Assurance  Company 
and  Mutual  lAfe  Insurance  Society  not  within  the  esfemption  of 
32  4"  33  Vict.  c.  14.  sec.  11. 


Case  stated  on  the  appeal  of  the  Edinburgh  Life  Assurance 

Company. 

At  a  Meeting  of  the  Commissioners  for  executing  the  Acts 
relating  to  the  Inhabited  House  Duties  for  the  County  of 
Edinburgh,  held  at  Edinburgh  the  3rd  day  of  December 
1874,  the  Edinburgh  Life  Assurance  Company,  22,  George 
Street,  Edinburgh,  appealed  against  the  charge  of 
13Z.  2s.  6d.  made  upon  them  for  Inhabited  House  Duty,  at 
the  rate  of  9d.  per  pound  on  350Z.,  the  annual  value  of  the 
premises  occupied  by  them  at  the  above-mentioned  address. 
The  Edinburgh  Life  Assurance  Company  (which  is  a  pro- 
prietory Company)  occupy  the  premises  in  question  for  the 
purpose  of  carrying  on  their  business  of  life  insurance. 

The  area  flat,  consisting  of  four  apartments,  having  internal 
communication  with  the  offices  above,  is  occupied  as  a  dwelling- 
house  by  a  servant  of  the  company,  who  goes  messages, 
superintends  the  cleaning  of  the  premises,  and  acts  as  a  clerk  to 
the  company,  to  the  extent  of  addressing  and  booking  letters, 
and  with  whom  reside  his  wife  and  a  female  servant,  whose 
wages  are  paid  by  the  company. 

The  Appellants  claimed  relief  from  the  assessment  under  the 
Act  14  &  15  Vict.  c.  46.,  and  under  the  11th  section  of  32  &  33, 
Vict.  c.  14.,  on  the  ground  that  they  were  a  proprietory  company 
engaged  in  trade ;  that  the  business  caiTied  on  for  the  benefit  of 
and  at  the  risk  of  the  shareholders,  of  insuring  lives,  buying  and 
selling  annuities,  reversions,  &c.,  was  essentially  a  trading  busi- 
ness; that  the  part  of  the  tenement  occupied  by  them  in  22, 
Oeorge  Street,  was  used  for  the  purpose  of  **  trade  only;  "  and 
that  the  person  dwelling  in  the  area  flat  lived  there  **  for  the 
''  protection  thereof,"  and  to  take  care  of  the  premises. 

The  Appellants  maintained  that  an  insurance  office  was  as 
little  liable  as  a  bank  (which  the  surveyor  admitted  was  not 
liable  imless  where  it  was  also  used  as  a  ^welling-house),  and 
that  an  insurance  company  could  be  sequestrated  as  well  as  a 
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bank  or  any  other  trading  company.  That  in  regard  to  the 
duties  performed  by  their  servant  or  messenger  l^ey  never  conld 
be  held  to  be  of  such  a  nature  as  to  entitle  him  to  have  the 
designation  of  a  clerk,  but  were  merely  of  a  purely  mechanical 
or  subordinate  description  such  as  are  inyariably  performed  hj 
any  bank  or  insurance  messenger,  and  that  it  was  frivolous  to 
attempt  to  magnify  the  importance  of  such  services  hj  designat- 
ing the  person  who  discharged  them  as  a  clerk.  The  Appel- 
lants further  contended  that  the  case  of  the  National  Bank  of 
Scotland  (1,115)  was  totally  different  from  theirs,  because  the 
upper  stories  of  the  bank  were  inhabited  by  the  cashier  and  his 
family.  The  surveyor  contended  that  the  premises  did  not  fall 
within  the  exemption  quoted: — ^Ist.  Because  the  businees 
carried  on  by  the  Appellants  was  not  of  the  nature  of  trade  in 
the  i]^eaning  of  the  Act,  and  that  the  premises  were  not  therefore 
used  ''  for  the  purpose  of  trade  only."  The  surveyor  stated 
that,  so  far  as  he  was  informed,  it  had  been  universally  held  hj 
the  Commissioners  throughout  Scotland,  and  also  in  London, 
that  the  business  of  an  insurance  company  was  not  of  the  nature 
of  trade,  and  their  offices  were  therefore  subject  ,to  assessment. 
The  Act  makes  a  clear  distinction  between  trades  and  profee- 
sions,  and  under  it  the  offices  of  writers,  accountants,  ftc.  are 
oharged,  although  a  considerable  part  of  iheir  business  is  akin 
to  that  of  banking,  inasmuch  as  they  lend  money,  purchase 
shares,  &c. ;  but  it  is  maintained  that  their  offices  are  not  solely 
ufled  for  the  purposes  of  trade,  and  they  are  therefore  taxed. 
The  surveyor  contended  that  life  insurance  was  not  a  trade, 
there  was  neither  a  buyer  nor  a  seller,  but,  for  an  annual 
payment,  the  company  guaranteed  a  sum  at  death.  And  2nd, 
because,  even  if  the  Dusiness  carried  on  was  of  the  nature  of 
trade,  tiie  premises  did  not  come  under  the  exemption  claimed, 
inasmuch  as  the  person  residing  in  them  did  not  dwell  there 
solely  for  the  protection  thereof,  but  was  otherwise  occupied, 
sometimes  in  discharging  the  duties  of  a  messenger,  and  at 
other  times  the  more  important  duties  appertaininff  to  the 
position  of  a  clerk.  The  surveyor  cited  the  En^ish  case 
{No.  2,850),  the  Atlas  Assurance  Company,  and  the  Scotch  case 
(No.  1,115),  the  National  Bank  of  Scotland. 

The  Commissioners  were  of  opinion  that  the  business  carried 
on  was  not  of  the  nature  of  trade,  and  that  therefore  the  premises 
did  not  come  within  the  exemption  granted  by  the  statute,  and 
they  accordingly  refused  the  appeal  and  confirmed  the  assess- 
ment. But  the  Appellants,  being  dissatisfied  with  this  d^^sion, 
craved  that  a  case  might  be  stated  for  the  opinion  of  the  Court. 
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No.  3. 

Case  stated  on  the  Appeal  of  the  Scottish  Widows'  Fund  and 

Life  Assnrance  Society. 

At  a  Meeting  of  the  Conunissioners  for  executing  the  Acts 
relating  to  the  Inhabited  House  Duties  for  the  County  of 
Edinburgh,  held  at  Edinburgh  3rd  December  1874,  the 
Scottish  Widows'  Fund  and  Life  Assurance  Society,  9,  St. 
Andrew  Square,  Edinburgh,  appealed  against  the  charge  of 
24Z.  7#.  6d.  made  upon  them  for  Inhabited  House  Duty,  at 
the  rate  of  9^.  per  pound  on  6601. ,  the  annual  value  of  the 
premises  occupied  by  them  at  the  aboye-mentioned  address. 

The  society  occupy  the  premises  in  question  for  the  purpose 
of  carrying  on  their  business  as  a  ''  mutual "  life  assurance 
society.  A  house  of  fiye  apartments  in  the  area  fiat  of  the 
building,  and  having  internal  communication  with  the  society's 
offices  aboye,  is  occupied  by  one  of  their  messengers,  with  his 
wife,  three  children,  and  servant. 

The  Appellants  contended  that  their  premises  were  exempt, 
under  the  11th  section  of  32  &  33  Vict.  cap.  14,  being  used  solely 
for  the  purposes  of  trade,  and  the  messenger  dwelling  therein 
**  for  the  protection  thereof." 

The  surveyor  maintained  that  the  premises  did  not  fall  within 
the  exemption  quoted:  Ist,  because  the  business  of  a  mutual 
life  assurance  society  w;as  not  of  the  nature  of  trade,  and  that 
therefore  the  premises  were  not  occupied  "  for  the  purposes  of 
**  trade  only ;  "  and  2nd,  because,  even  if  the  business  should  be 
found  to.  be  of  the  nature  of  trade,  the  penon  residing  on  the 
premises  did  not  dwell  there  *solely  for  the  protection  thereof, 
but  was  engaged  during  the  day  in  delivering  messages  and 
attending  the  directors  at  their  meetings. 

The  surveyor  cited  the  English  case  (So.  2,860),  the  Atlas 
Assurance  Company,  which  he  held  to  be  analogous. 

The  Commissioners  were  of  opinion  that  the  bxwiness  carried 
on  was  not  of  the  nature  of  trade  in  the  meaning  of  the  Act, 
and  that  therefore  the  premises  did  not  come  within  the  ex- 
emption, and  they  accordingly  refused  the  appeal  and  con- 
firmed the  assessment;  but  the  Appellants,  being  dissatisfied 
with  this  decision,  craved  that  a  case  might  be  stated  for  the 
opinion  of  the  Court. 

JUDGHSNT. 

Lard  President. — In  the  case  of  the  Edinburgh  Life  Assur- 
ance Company,  the  company  claim  exemption  from  the  In- 
habited House  Duty,  upon  the  ground  that  they  are  within  the 
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meaning  of  the  llth  section  of  the  statute  32  and  33  Yict.  c.  14, 
and  the  Commissioners  have  refused  to  sustain  that  exemption 
because  they  are  of  opinion  that  the  business  carried  on  by  the 
company  is  not  of  the  nature  of  a  trade,  and  therefore  the 
premises  do  not  come  within  the  exemption  of  the  statute. 

Now,  in  order  to  determine  whether  the  business  carried  on 
by  this  company  is  of  the  nature  of  a  trade,  it  is  necessary  of 
course  to  ascertain  what  is  the  meaning  of  the  term  trade  as 
used  in  this  statute.  But,  for  that  purpose,  again  it  seems  to  me 
to  be  necessary  to  attend  to  the  legislative  history  of  this 
Inhabited  House  Duty, — ^what  it  is  in  itself,  and  how  the  ex- 
emptions have  arisen  and  been  introduced  into  the  statute. 
The  duty  itself  was  imposed  originally  in  the  year  1808  along 
with  a  great  many  other  taxes,  and  there  cannot  be  much  doubt, 
I  think,  reading  that  48  Geo.  3,  that  it  was  intended  to  assess 
all  houses  or  tenements  which  were  occupied  not  merely  by 
persons  residing,  but  also  by  persons  occupying  them  during 
the  day  for  business  purposes.  In  short,  although  it  was  called 
an  Inhabited  House  Duty,  it  really  was  something  more  ex- 
pansive than  that,  because  an  inhabited  house,  in  the  popular 
sense  of  the  term,  is  a  house  in  which  persons  dwell,  reside,  and 
spend  the  night  as  well  as  the  day.  But  the  tax  in  its  original 
conception,  under  the  48  Geo.  3,  was  of  a  more  comprehensiye 
description  than  that.  But  after  it  had  been  in  operation  for 
some  time  there  was  first  one  exemption  introduced  by  the  Act 
of  57  Geo.  3,  c.  25,  and  afterwards  another  by  the  5  Geo.  4,  c. 
44.  The  first  of  these,  the  57  Geo.  3,  c.  25^  introduced  this 
exemption.  (Kecuis.)  Now  this  is  an  exemption  applied  to 
t^ade  premises  solely  and  confined  entirely  to  that,  and  the 
words  used  in  this  statute  are  extremely  important.'  It  must  be  a 
house  used  for  the  purpose  of  trade  only,  or  a  warehouse  for  the 
sole  purpose  of  lodging  goods,  wares,  and  merchandise,  or  a  shop 
or-  counting-house,  and  it  must  be  occupied  only  during  the  day 
for  the  purposes  of  such  trade,  and  not  occupied  during  the 
night  as  a  dwelling-house.  Now,  prima  facie,  certainly  under 
that  statute,  the  word  trade  is  used  there  fts  the  trade  of  a  mer- 
chant or  shopkeeper,  that  is  to  say,  of  one  who  buys  and  sells  as 
a  merchant  does,  on  a  large  scale,  or  of  one  who  deals  in  retail 
like  a  shopkeeper ;  and  certainly,  reading  that  statute  alone,  one 
would  be  very  much  disposed  to  come  to  the  conclusion  that 
the  exemption  was  not  intended  to  extend  beyond  either  a 
merchant  in  the  proper,  sense  of  the  term  or  a  shopkeeper.  But 
then  we  have  the  next  statute,  5  Geo.  4,  which  ei^nds  the 
exemption  to  another  class,  c.  44,  s.  4,  and  it  is  not  immaterial 
to  observe  that  that  section  4  has  a  special  preamble  referring 
back  to  the  57  Geo.  3.  (Reads.)  Now,  here  is  the  interpretation 
of  the  previous  statute  in  this  preamble.  The  exemption  extends 
to  persons  in  trade  in  respect  of  houses  used  solely  for  the 
purposes  of  trade.  That  is  the  meaning  of  the  clause  in  the  57 
Geo.  8,  as  construed  by  the  Parliament  which  passed  the  Act  of 
5  Geo.  4,  and  it  extends  that  provision  and  enaets — (Readi). 
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Now,  it  seems  to  me  that  the  question  we  have  to  solve  in  the 
present  case  is  whether  the  Edinburgh  Life  Assurance  Company 
is  within  the  first  statute  or  the  second,  whether  it  is  a  trader 
within  the  meaning  of  the  57  Geo.  3.,  or  is  a  Company  carrying 
on  a  business  or  calling  within  the  meaning  of  the  6  Geo.  4.  In 
these  two  statutes  the  two  classes  of  persons  are  placed  exactly 
in  the  same  position.  They  are  equally  exempt,  but  the  neces- 
sity of  distinguishing  between  the  two  in  this  case  arises  from 
the  provisions  of  the  11th  section  of  the  recent  statute  32  &  33 
Vict,  which  provides — (Reads). 

The  persons  who  are  exempted  under -the  57  Geo.  3.  have  this 
additional  privilege  under  the  statute  of  the  32  and  33  Yict.,  that 
they  may  enjoy  their  exemption  although  they  have  a  servant 
dwelling  in  the  house  for  the  purpose  of  protection,  and  this  is 
not  extended  to  those  who  -enjoy  their  exemption  under  the 
5  Geo.  4.,  and  thence  arises  the  necessity  of  determining  to  which 
class  of  exempted  persons  this  insurance  company  belongs.  Now, 
I  am  of  opinion  that  the  term  trade  is  used  in  the  first  of  these 
statutes  in  its  strict  meaning,  and  that  there  are  a  great  many 
businesses  which  may  be  regarded  as  falling  within  the  descrip- 
tion of  trading  that  are  not  trading  within  the  meaning  of  that 
statute.  I  am  satisfied,  taking  these  two  statutes  together  con- 
ferring the  exemptions,  that  tjie  distinction  intended  to  be 
made  between  the  two  is  that  th^  one  exemption  is  confined  to 
traders  in  the  proper  and  legitimate  sense  of  the  term,  merchants 
and  shopkeepers,  and  that  the  exemption  is  extended  to  all  other 
persons  who  are  carrying  on  any  other  kind  of  business  for 
profit,  not  being  traders  in  that  proper  sense;  and  as  the  11th 
section  of  the  32  and  33  Vict,  repeats  the  very  words  of  the  57  Geo. 
3.  in  giving  the  additional  privilege,  that  additional  privilege 
must  be  confined  to  the  persons  within  the  meaning  of  the  57 
<}eo.  3.,  and  I  am  therefore  of  opinion,  with  the  Commissioners, 
that  this  insurance  company  is  not  a  trader.  That  renders  it 
•quite  unnecessary  to  enter  ui>on  the  question  whether  the  ser- 
vant whom  they  had  in  charge  of  their  premises  is  within  the 
meaning  of  the  11th  section  of  the  recent  statute  either  for  the 
purposes  of  protection  and  for  no  other  purpose.  That  might 
raise  some  little  difficulty,  but  it  is  not  a  question  of  the  same 
importance  as  the  other.  It  is  sufficient  for  our  judgment,  I 
think,  to  adopt  the  same  ground  l^hat  has  been  adopted  by  the 
Commissioners,  and  in  which,  I  think,  they  are  quite  right. 

With  regard  to  the  case  of  the  Scottish  Widows'  Fund,  it  is 
not  necessary  to  say  much,  because,  if  a  proprietory  company, 
like  the  Edinburgh  Life  Assurance  Company,  are  not  traders, 
-etill  less  are  the  mutual  society  called  the  Scottish  Widows' 
Fund.  I  think  if  we  had  held  that  a  proprietory  office  was  a 
irader  in  the  meaning  of  the  statute,  a  very  serious  question 
would  have  arisen  whether  the  same  construction  of  the  statute 
would  have  applied  to  the  case  of  a  mutual  office,  but  it  is  not 
necessary  to  enter  on   that  question.     I  think  we  can   fairly 
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dispose  of  both  cases  ui>on  the  same  graimd  which  has  been 
taken  by  the  Commissioners. 

Lord  DecLs, — I  am  of  opinion,  with  your  Lordship,  that 
neither  of  these  companies  are  to  be  held  as  carrying  on  a  busi- 
ness of  the  nature  of  trade  eo  as  to  entitle  them  to  come  within 
the  exemption  in  the  sense  of  these  statutes.  I  cannot  say  I 
see  any  substantial  difference  between  them.  There  may  be 
more  difficulty  in  regard  to  the  Scottish  Widows'  Fund  than  in 
regard  to  the  other,  but  it  is  not  necessary  to  go  into  that,  and 
I  cannot  see  at  present  that  any  distinction  can  be  taken 
between  them.  It  is  sufficient  to  hold  that  neither  of  them  are 
carrying  on  a  trade  in  the  sense  of  the  statute. 

Lord  Ardmillan, — ^When  a  court  of  law  is  called  to  decide  a 
question  affecting  the  incidence  and  distribution  of  taxation,  the 
question  is  necessarily  important.  We  have  been  told  that  a 
taxing  statute  must  be  construed  liberally  and  favourably  to  the 
subjects.  In  one  sense  that  is  true,  and  the  remark  is  well 
founded,  but  on  the  other  hand  equality  and  impartial  juistioe  in* 
the  incidence  of  taxation  are  of  greater  moment,  and  the  statute 
should  be  construed  so  as  to  promote  that  equality  and  that 
impartiality  of  justice.  There  is  no  presumption  in  favour  of 
the  exemption  of  the  few  from  the  incidence  of  the  general  tax. 
I  think  the  presumption  is  for 'equality,  and  rather  against  the 
partiality  which  is  involved  in  special  exemptions.  Therefore, 
in  deciding  any  presumption  I  would  consider  the  question  on 
the  statutes  according  to  their  true  meaning.  So  viewing  the 
case  I  arrive  at  the  conclusion  that  these  insurance  companies 
are  not  traders  within  the  meaning  of  the  32  &  33  Vict., 
construing  that  statute  by  the  aid  of  the  preceding  statutes, 
imposing  and  regulating  taxation;  and  that  the  premises  which 
they  occupy  are  not  houses  for  the  pur])osas  of  trade  only.  The 
question  is  one  of  difficulty.  I  have  felt  it  to  be  so,  but  on  the 
whole  I  am  quite  ftatisfied  with  the  construction  which  your 
Lordship  in  the  chair  has  adopted  and  explained  of  the  series  of 
these  Acts,  and  I  have  ctivne  to  the  same  conclusion  that  neither 
of  these  insurance  companies  are  the  occupants  of  premises  used 
for  trade  only.  There  is\a  distinction  between  the  two,  and  I 
do  not  undervalue  it.  I  think  there  was  a  great  deal  of  in- 
genious arpfument  about  it,  and  if  we  had  come  to  the  conclusion 
that  the  proprietory  company  were  engaged  in  trade  there 
might  have  been  a  doubt  whether  a  mutual  insurance  society, 
where  ever^'  man  insures  himself  as  well  as  the  others,  is  a 
proper  trading  company.  There  may  be  subtle  and  delicate 
questions  involved  in  that.  I  do  not  know  it  is  the  trade  for  a 
man  to  insure  himself  with  himself;  I  do  not  know  it  is  sale- 
when  a  man  vsells  to  himself  and  buys  for  himself.  But  it  is 
not  necessary  to  enter  upon  those  questions.  Holding,  as  I 
confur  with  your  Lordship  in  doing,  that  both  societies  are  liable 
and  not  within  the  exemption,  it  is  not  necessarv  tc»  consider 
whetlier  one  is  more  liable  than  the  other. 
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Lord  Mure. — ^I  concur  with  your  Lord«hix)s,  that  the  Com- 
miseionerB  have  pronounced  a  correct  deliverance  in  this  case^ 
and  on  the  grounds  explained  by  your  Lordship  in  the  chair. 

Judgment  of  Commissioners  affirmed  in  both  cases. 


No.  4. — In  the  Excubqueb.^  Scotland. 

/    Lord  Shand,  Lord  Ordinary. 

/ 

5th  February  18T5. 


Inhabited  Howe  Duty. — A  Proprietory  Fire  and  Life  In- 
rurance  Com/pany  not  within  the  exemption  of  32  j*  33  Vict, 
c.  14.  sec.  11. 


Case  stated  on  the  Appeal  of  the  Scottish  National  Insurance 

Company. 

At  a  Meeting  of  the  Commissioners  for  executing  the  Acts 
relating  to  the  Inhabited  House  Duties  for  the  County  of 
Edinburgh,  held  at  Edinburgh  the  3rd  December  1874, 
the  Scottish  National  Insurance  Company,  22,  St.  Andrew 
Square,  Edinburgh,  appealed  against  the  charge  of  91. 
made  upon  them  for  Inhabited  House  Duty,  at  the  rate  of 
9d.  per  pound  on  2401.,  the  annual  value  of  the  premises 
occupied  by  them  at  the  aboye-mentioned  address. 

The  Scottish  National  Insurance  Company  occupy  the  pre- 
mises in  question  solely  for  the  purpose  of  carrying  on  their 
business  of  fire  and  life  insurance.  A  portioui  of  the  area  flat, 
consisting  of  two  small  apartments,  having  internal  communi- 
cation with  the  remainder  of  the  flat  and  with  the  offices  above, 
is  occupied  hj  a  servant  of  the  company,  who  acts  as  messenger, 
cleans  the  premises,  and  collects  premiums,  and  with  whom  his 
wife  and  three  young  children  reside. 

The  Appellants  claimed  relief  from  the  assessment  under  tke 
11th  section  of  32  &  33  Yict.  cap.  14.,  on  the  ground  that  they 
were  a  proprietory  trading  company ;  that  the  business  carried 
on  by  them  for  the  benefit  and  at  the  risk  of  the  shareholders,  of 
insuring  lives,  insuring  against  loss  by  fire,  buying  and  selling 
annuities,  reversions,  &c.,  was  essentially  of  the  nature  of  trade; 
and  that  the  person  living  in  the  premises  dwelt  there  expressly 
and  solely  for  the  protection  thereof,  although  he  might  also 
perform  other  services  to  the  compan^^^  not  requiring  his  resi- 
dence on  the  premises. 

The  surveyor  contended  that  the  premises  did  not  fall  within 
the  exemption  quoted;  1st,  because  the  business  carried  on  by 
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the  Appellants  was  not  of  the  nature  of  trade  in  the  meaning  of 
the  Act,  and  that  their  premises  were  therefore  not  used  *'  for 
''the  purposes  of  trade  only;*'  and  2nd,  because,  even  if  the 
business  carried  on  was  of  the  nature  of  trade,  the  person 
residing  in  the  premises  did  not  dwell  there  solely  **  for  the 
protection  thereof,"  but  was  otherwise  occupied,  sometimes  in 
the  menial  duties  of  a  serrant,  and  sometimes  in  the  more 
responsible  ones  of  collecting  premiums.  The  surveyor  referred 
to  the  English  case  (No.  2,8i50),  the  Atlas  Assurance  Company, 
and  the  Scotch  case  (No.  1,116),  the  National  Bank  of  Scotiand. 

The  Commissioners  were  of  opinion  that  the  business  carried 
on  was  not  of  the  nature  of  trade,  and  that  the  premises  did  not 
therefore  come  within  the  exemption  granted  by  the  statute; 
and  they  accordingly  refused  the  appeal,  and  confirmed  the' 
assessment.  But  tibe  Appellants,  being  dissatisfied  with  this 
decision,  craved  that  a  case  might  be  stated  for  the  opinion  of 
the  Court. 

Judgment  of  the  Commissioners  affirmed. 


No.  5. — In  the  Exchbqtteb,  Sgotland. 

Lord  Shand,  Lord  Ordinary. 

5th  Februarj^  1875. 


Inhabited  House  Duty,— A  Proprietory  Fire  and  Life  In- 
surance Company  not  within  the  exemption  of  32  ^  3S  Vict, 
c,  14.  s.  11. 


Case  stated  on  the  Appeal  of  the  Caledonian  Fire  and  Life 

Insurance  Company. 

At  a  Meeting  of  the  Commissioners  for  executing  tbe  Acts 
relating  to  the  Inhabited  House  Duties  for  the  County  of 
Edinburgh,  held  at  Edinburgh  the  3rd  December  1874,  the 
Caledonian  Fire  and  Life  Insurance  Company,  19,  Oeorge 
Street,  Edinburgh,  appealed  against  the  charge  of 
101.  2s.  6d.  made  upon  them  for  Inhabited  House  Duty,  at 
the  rate  of  9d.  per  pound  on  2701.,  the  annual  value  of  the 
premises  occupied  by  them  at  the  above-mentioned  address. 

The  Caledonian  Insurance  Company  (which  is  a  proprietory 
company)  occupy  the  premises  in  question  for  the  pxtrpose  of 
carrying  on  their  business  of  fire  and  life  insurance.  A  house 
of  three  apartments  on  the  area '  flat,  having  internal  com- 
munication with  the  offices  above,  is  occupied  by  a  man,  as  care- 
taker, and  his  wife.  Tlie  former  is  n  servant  of  the  company, 
who  acts  as  messenger,  takes  charge  of  cleaning  the  premises, 
books,  letters  with  copying  press,  and  collects  premiums. 


I 
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The  Appellants  claimed  relief  from  the  assessment  under  the 
11th  section  of  32  &  33  Yict.  c.  14.,  on  the  ground  that  the 
business  carried  on  by  them  of  insuring  lives,  insuring  against 
risk  by  fire,  buying  and  selling  annuities,  reversions,  &c.,  was 
essentially  of  the  nature  of  trade;  and  that  the  person  dwelling 
in  the  premises  were  there  **  for  the  protection  thereof,"  although 
he  might  be  otherwise  occupied  during  the  day  in  the  service 
of  the  company. 

The  surveyor  contended  that  the  premises  did  not  fall  within 
the  exemption  quoted :  Ist,  because  the  business  carried  on  by 
the  Appellants  was  not  of  the  nature  of  trade  in  the  meaning  of 
the  statute,  and  that  their  premises  were  not,  therefore  used 
*'  for  the  purposes  of  trade  only;"  and  2nd,  because  even  if  the 
business  carried  on  was  of  the  nature  of  trade,  the  person  resid- 
ing in  the  premises  did  not  dwell  there  solely  for  the  protection 
thereof,  but  was  otherwise  employed,  sometimes  in  the  menial 
duties  of  a  servant,  and  sometimes  in  the  more  responsible  ones 
of  collecting  premiums,  &c.  The  surveyor  referred  to  the 
English  case.  No.  2,850  (the  Atlas  Assurance  Company),  and 
the  Scotch  case  No.  1,115  (the  National  Bank  of  Scotland). 

The  Commissioners  were  of  opinion  that  the  business  carried 
on  was  not  of  the  nature  of  trade,  and  that,  therefore,  the 
premises  did  not  come  within  the  exemption  granted  by  the 
statute,  and  they  accordingly  refused  the  appeal,  and  confirmed 
the  assessment.  But  the  Appellants,  being  dissatisfied  with 
this  decision,  craved  that  a  case  might  be  stated  for  the  opinion 
of  the  Court. 

Judgment  of  the  Commissioners  affirmed. 


No.  6. — In  the  Exchequer,  England. 

5th  June  1875. 


Inhabited  House  Duty. — Building  occupied  for  offices  and  resi- 
dence having  internal  coTnTnunication  with  warehouse.  Warehouse 
portion  not  liable. 


*Case  stated  on  the  Appeal  of  the  British  and  Foreign  Bible 

Society. 

At  a  Meeting  of  the  Commissioners  for  the  General  Purposes 
of  the  Income  Tax  Acts  and  for  executing  the  Acts  relat- 
ing to  the  Inhabited  House  Duties,  held  at  the  Land  Tax 
Booms,  Guildhall  Buildings,  in  the  .City  of  London,  on  the 
8th  October  1874. 

The  Rev.   Charles  Jackson  appealed  on  behalf  of  the  Com- 
mittee of  the  British   and   Foreign   Bible   Society   against   an 


14  EXCHEQUER  CASES 

assessment  to  the  Inhabited  House  Duties,  for  the  year  ending 
the  5th  of  April  1871,  of  3,2002.  at  6^.  in  the  pound  upon  their 
premises  in  Queen  Victoria  Street,  in  the  ward  of  Castle  Bay- 
nard,  and  claimed  exemption  under  the  Act  32  &  33  Vict, 
c.  14.  s.  11. 

The  premises  comprise  a  basement  with  cellars.  A  ground 
floor  containing  offices  communicating  with  the  warehouses, 
which  are  shut  off  by  an  iron  door  at  night.  A  first  and  second 
floor  containing  committee  rooms,  a  large  library,  and  offices  for 
secretaries  and  clerks.  Also  a  third  floor  occupied  by  one  of 
the  clerks  (Mr.  Eckerstein),  who  is  in  receipt  of  a  salary  of 
195Z.  per  annum,  his  wife  and  two  servants,  who  assist  in  the 
cleaning  of  the  entire  establishment. 

Mr.  Eckerstein  occupies  the  whole  of  this  floor,  which  consists 
of  three  bedrooms,  a  sitting-room,  two  kitchens,  a  storeroom, 
lavatory,  and  lumber-room  partly  furnished. 

The  access  to  this  floor  is  by  a  private  entrance  from  Ward- 
robe Place  by  means  of  a  circular  staircase,  and  from  this  stair- 
case there  is  a  communication  with  the  main  offices  by  a  door 
leading  into  the  passages  on  the  second  floor. 

The  warehouses  and  packing-rooms  form  part  of  the  main 
building,  assessed  as  a  whole  at  3,200Z.,  but  they  have  no 
communication  with  the  rest  of  the  building  occupied  as  offices, 
&c.,  and  by  Mr.  Eckerstein,  except  by  the  iron  door  on  the 
ground  floor  only,  which  is  closed  at  night.  The  party  wall 
between  the  warehouses  and  offices  runs  to  the  roof  as  required 
by  the  provisions  of  the  Buildings  Acts. 

The  Appellant  claimed  total  exemption  on  the  grounds  that 
Mr.  Eckerstein  occupies  the  rooms  only  as  a  caretaker  within 
the  meaning  of  the  11th  section  of  the  Act  32  &  33  Vict.  c.  14., 
but  contended  further  that  under  any  circumstances  the  duty 
ought  to  attach  only  to  that  portion  occupied  as  a  residence  by 
Mr.  Eckerstein,  which  the  society  allege  is  a  separate  building 
in  conformity  with  the  requirements  of  the  Building  Act.  The 
Commissioners  considered  the  premises  to  be  occupied  as  an 
inhabited  house,  and  that  the  internal  communication  with  the 
warehouses  rendered  the  whole  building  liable,  and  confirmed 
the  assessments,  whereupon  the  Appellant  declared  his  dissatis- 
faction with  their  decision,  and  duly  required  them  to  state  and 
sign  a  case  for  the  opinion  of  the  Court  of  Exchequer. 

At  the  hearing  of  the  case,  counsel  for  the  Appellants  aban- 
doned the  objections  raised  by  the  Appellants  at  the  appeal, 
but  contended  that  the  assessment  was  wrong,  inasmuch  as  the 
portion  of  the  building  used  as  a  warehouse  came  within  the 
exception  contained  in  rule  3  of  48  Geo.  3.  c.  55.,  Schedule  B., 
in  favour  of  "  such  warehouses  as  are  distinct  and  separate 
"buildings,  and  not  parts  or  parcels  of  such  dwelling-houses, 
"  or  the  shops  attached  thereto,  but  employed  solely  for  the 
'*  purpose  of  lodging  goods,  wares,  and  merchandize,  or  for 
''carrying  on  some  manufacture  (notwithstanding  the  same 
**  may  adjoin  to  or  have  communication  with  the  dwelling- 
**  house  or  shops)." 
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Judgment,  6th  June  1875. 

The  Court  held  that  the  assessment  to  the  Inhabited  House 
Duties  of  the  premises  stated  in  the  said  case  at  the  sum  of 
3,200Z.  was  not  correct,  and  ordered  that  the  assessment  should 
be  reduced  by  the  value  of  the  warehouse  portion  thereof. 


Xo.  7. — In  the  Exchequee,  England. 

3rd  June  1875. 


Inhabited  House  Duty. — Weavers  Hall,  occupied  partly  by 
solicitors  and  other  professional  persons ,  not  within  'the  exemption 
of  32  4-  33  Vict.  c.  14,  *.  11. 


Case  stated  on  the  Appeal  of  Mr.  Thomas  Newson,   Weavers 

HaU. 

At  a  Meeting  of  the  Commissioners  for  the  General  Purposes 
of  the  Income  Tax  Acts  and  for  executing  the  Acts  relating 
to  the  Inhabited  House  Duties  for  the  Citv  of  London,  held 
at  the  Land  Tax  Rooms,  Guildhall  Buildings,  in  the  said 
city,  on  Thursday,  the  8th  October  1874. 

Mr.  Thomas  Newson  appealed  against  an  assessment  to  the 
Inhabited  House  Duties  for  the  year  ending  the  5th  day  of  April 
1873  upon  the  premises  known  as  the  Weavers  Hall,  No.  70, 
Basinghall  Street,  in  the  ward  of  Bassishaw,  and  contended  that 
the  premises  were  exempt  under  the  Act  32  &  33  Vict.  c.  14, 
8.  11,  upon  the  grounds  that  the}''  were  occupied  as  offices  and 
counting-houses  for  merchaiits  and  professional  men,  except  the 
two  rooms  occupied  by  the  housekeeper  and  his  family,  who 
lived  on  the  premises  solely  for  the  protection  thereof. 

The  premises  are  occupied  by  four  accountants,  two  solicitors, 
stated  also  to  be  scriveners,  thirteen  merchants,  one  wine- 
shipper,  and  one  shorthand  writer,  all  of  whom  use  the  rooms 
they  respectively  occupy  as  offices,  and  by  the  housekeeper,  his 
wife,  and  two  children,  and  a  servant,  who  occupy  two  rooms  on 
the  top  story  as  a  residence  rent-free. 

The  housekeeper  and  his  wife  are  employed  by  the  various 
occupiers  to  clean  the  offices,  for  which  they  are  remunerated  by 
them.  I 

The  surveyor  contended  that  as  the  premises  were  partially 
occupied  by  solicitors  and  other  professional  men.  they  were  not 
used  solely  for  trade,  and  therefore  liable  to  Inhabited  House 
Duty.  He  also  referred  the  Commissioners  to  the  Judge's  Case 
2,848  respecting  the  assessment  on  the  same  premises  in  the  year 
1869,  ending  April  1870,  when  they  were  held  to  be  liable,  and 
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the  Appellant  admitted  that  the  facts  of  the  case  in  the  years 
1869  ending  1870,  and  1872  ending  1873,  were  identical. 

The  Commissioners  discharged  the  assessment,  on  the  grounds 
that  the  greater  portion  of  the  premises  were  oc<;upied  for  the 
purposes  of  trade,  whereupon  the  surveyor  for  the  Crown 
declared  his  dissatisfaction  with  their  decision,  and  duly  required 
them  to  state  and  sign  a  case  for  the  opinion  of  the  Court. 


Judgment. 

Kelly,  C.B. — It  appears  to  me  that  this  case  does  not  raise 
the  question  whether  some  portion  of  Weavers  Hall  which  has 
been  assessed  to  this  tax  is  not  by  law  exempted  from  assess- 
ment; and  even  if  it  be  supposed  that  it  is  raised  by  the  case, 
still  there  is  no  statement  in  the  case  which  enables  me  to  deter- 
mine whether  the  assessment  now  complained  of  is  in  respect  of 
the  value  or  rental  of  that  portion  which  is  so  exempted  from 
assessment,  or  only  in  respect  of  the  value  or  rental  of  the 
portion  which  is  undoubtedly  liable  to  assessment.  Under  these 
circumstances,  in  the  form  in  which  the  case  has  come  before  us, 
and  lamenting  much  personally  that  it  has  come  in  such  a  form, 
I  am  of  opinion  that,  inasmuch  as  it  is  perfectly  clear  that  this 
building  is  liable  to  assessment,  whether  for  the  entire  amount 
of  the  assessment  or  whatever  that  might  be,  I  cannot  pretend 
to  say  how  that  is,  but  I  am  of  opinion  that  still  it  is  liable  to 
assessment  for  some  amount  or  other,  and  therefore  I  am  quite 
content  to  give  judgment  for  the  Crown. 

Bramwell,  B. — I  really  think  that  this*case  states  every  fact 
which  is  necessary,  and  raises  every  question  which  is  necessary 
for  us  to  form  or  express  an  opinion  upon.  It  does  not  raise 
the  point  which  Mr.  Finlay  would  like  to  have  argued,  which  is, 
that  there  should  be  a  separate  assessment  upon  each  of  these 
merchants,  attornies,  shorthand  writer,  and  others.  It  does  not 
raise  that,  as  it  never  was  intended  to  raise  it,  and  ought  not  to 
raise  it,  because  that  is  an  after-thought;  but  I  sslj  that  the  real 
question  that  it  does  raise  is  that  which  Mr.  Finlay  has  in  fact 
admitted  that  he  cannot  maintain,  that  his  house  is  used  for  the 
purposes  of  trade  only,  or  any  other  of  the  things  mentioned  in 
the  Act.  He  admits  that  the  attorney  uses  his  chambers  and 
the  shorthand  writer  uses  his  chambers  for  purposes  other  than 
trade.  Then  the  house  is  not  used  for  the  purposes  of  trade 
only. 

Then  that  brings  me  ix)  this  other  point,  which  is,  whether  he 
can  make  any  use  of  this  expression,  '*  any  tenement  or  part  of 
"  a  tenement  occupied  as  a  house  for  the  purposes  of  trade." 
Mr.  Finlay  suggests  that  he  can  in  this  wise,  that  coupling  these 
words  with  what  comes  afterwards,  **  any  tenement  or  part  of  a 
**  tenement  used  as  a  house  for  the  purposes  of  trade  only,"  and 
so  on,  **  shall  be  exempt  from  Inhabited  House  Duties."  he  says 
means  thsit  a  part  of  a  tenement  shall  be  exempt  frcnii  Inhabited 
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Houee  Duties  and  that  that  can  only  be  sustained  by  supposing 
that  the  house  is  to  be  assessed  by  the  Commissioners  assessing 
it  with  an  abatement  for  that  part  which  is  occupied  for  the 
purposes  of  trade.  That  is  what  I  understand  to  be  the  argu- 
ment, briefly  put.  I  think  that  that  argument  is  erroneous,  and 
that  it  is  indefensible  on  this  construction  of  the  Act  of  Parlia- 
ment. I  think  that  in  truth  this  Act  of  Parliament  must  be 
read  as  though  these  words,  ^'or  part  of  a  tenement/'  were  not 
there.  I  think  they  make  no  alteration  in  the  effect  of  the 
Act  of  Parliament.  I  know  very  well  that  it  is  desirable,  if 
possible,  to  give  effect  to  all  the  words  that  are  put  in ;  it  is  not 
to  be  supposed  that  they  are  put  in  idly  or  uselessly;  but  my 
opinion  is  that  they  have  been  put  in  there  idly  and  needlessly 
for  a  variety  of  reasons,  which  I  think  it  right  to  state  perhaps 
at  some  more  length  than  the  importance  of  the  case  deserves. 

Of  course  you  cannot  read  these  words,  "  or  part  of  a  tene- 
ment," without  those  words  which  immediately  follow  in  that 
sentence,  '^  any  tenement  occupied  as  a  house  for  the  purposes 
*'  of  trade  only,"  or  **  any  part  of  a  tenement  occupied  as  a  house 
**  for  the  purposes  of  trade  only,"  but  it  is  to  be  part  of  a  tene- 
ment occupied  as  a  house,  the  meaning  of  wEich  is,  that  it  is 
what  may  be  called  a  part  of  a  tenement  which  is  separately 
assessable  to  the  house  duty  (if  I  make  myself  understood) ,  part 
of  a  tenement  which  would  come  under  nile  14  of  the  other  Act 
of  Parliament,  the  48th  of  Geo.  3,  which  in  some  way  or  another 
would  be  separately  assessed.  And  I  am  fortified  in  this  con- 
clusion by  the  words  at  the  end  of  section  11,  which  say, 
"  although  a  servant  or  other  person  may  dwell  in  such  tene- 
"  ment  or  part  of  a  tenement  for  the  protection  thereof."  Well, 
now  then,  if  that  were  to  be  read  as  Mr.  Finlay  would  have  us 
read  it,  it  would  read  thus, — "  Any  room  in  a  house  used  for 
''  purposes  of  trade  shall  be  exempted  from  Inhabited  House 
'^  Duties,  although  a  person  may  sleep  and  dwell  in  that  room 
"  for  the  protection  thereof."  There  clearly  was  not  an  inten- 
tion to  exempt  a  house,  or  a  separately  assessable  tenement  used 
ae  a  house  for  the  purposes  of  trade  only,  although  somebody 
slept  in  it. 

I  think  one  can  find  a  justification  for  this  conclusion  in  the 
previous  Act  of  Parliament,  to  which  my  Brother  Cleasby  has 
referred.  That  Act  begins  by  reciting  what  would  be  very 
favourable  to  Mr.  Finlay's  argument  if  you  looked  at  that  alone. 
The  statute  recites  that  it  has  become  very  customary  for  people, 
either  separately  or  in  partnership,  '*  to  occupy  a  dwelling-house 
''  or  dwelling-houses  for  their  residence,  and  at  the  same  time 
one  or  more  separate. and  distinct  tenements  or  buildings,  or 
parts  of  tenements  or  buildings,  for  the  purposes  of  trade,  or 
'*  as  warehouses  for  lodging  goods,  wares,  or  merchandise  there- 
in, or  as  shops  or  counting-houses,  and  to  abide  therein  in  the 
day-time  only^"  Surely  that  recital  would,  in  general  terms, 
comprehend  a  case  where  a  man  had  a  dwelling-house  in  one 
place,  and  had  a  room  in  another  house  not  separately  assessable 


f(    c 


18  EXCHEQUEE  CASES 

for  the  purpose  of  his  trade.  But  we  must  see  how  it  goes  on. 
''  And  it  is  expedient  in  such  cases  to  exempt  from  the  said 
*^  duties  such  tenements  or  buildings,  or  parts  of  tenements  or 
'^  buildings,  as  are,  or  shall  be,  solely  employed  for  the  purposes 
''  therein  mentioned,  fie  it  therefore  enacted,  *  That  from  and 
**  *  after  the  5th  April  1817,  on  due  proof  made  that  any 
person,  or  any  number  of  persons  in  partnership  together 
respectively  occupy  a  tenement  or  building,  or  part  of  a  tene- 
**  *  ment  or  building,'  (still  the  same  words  are  used,)  '.which 
*' '  shall  have  previously  been  occupied  for  the  purpose  of  resi- 
'^  '  dence,  wholly  as  a  house  for  the  purposes  of  trade  only,  or  as 
"  '  a  warehouse  for  the  sole  purpose  of  lodging  goods,  wares,  or 
*^  *  merchandise  therein,  or  as  a  shop  or  counting-house,'  no  pef- 
^'son  inhabiting,  dwelling,  or  abiding  therein,  except  in  the 
"  daytime  only  for  the  purpose  of  such  trade,  such  person  or 
each  of  such  persons  in  partnership  respectively  residing  in  a 
separate  and  distinct  dwelling-house,  or  part  of  a  dwelling- 
'^  house  charged  to  the  duties  imder  the  said  Act.  It  shall 
''  be  lawful  for  the  said  Commissioners,  according  to  the  pro- 
*'  visions  of  this  Act,  to  discharge  the  assessment  made  for  that 
*'year  in  respect  of"  what?  "in  respect  of  such  tenement  or 
"building."  The  words  "part  of  a  tenement"  being  there 
dropped,  so  that  it  is  clear  that  in  the  Act  of  Parliament  the  use 
of  the  words  "part  of  a  tenement"  really  is  equivalent  to  "  a 
"  tenement,"  and  it  is  intended  to  meet  such  a  case  as  this  one 
which  comes  within  section  14  and  to  discharge  it.  Then  it 
goes  on  further  in  the  2nd  section, — "  Provided  always,  and  be 
"  it  further  enacted,  that  all  such  tenements  or  buildings, 
"whether  employed  wholly  for  the  purposes  of  trade  or  as  ware- 
"  houses,"  and  so  on.  I  rather  think  that  from  that  time  forth 
the  words  "part  of  a  tenement"  are  dropped,  and  therefore  in 
my  mind  that  expression  is  father  to  the  origin  of  the  iiitroduc- 
tion  of  the  words  "  part  of  a  tenement "  in  section  11  under  the 
Act  which  we  are  construing. 

When  it  is  said  that  that  would  be  a  very  harsh  construction, 
it  is  a  sort  of  argument  which  it  is  difficult  to  deal  with.  Possibly 
in  one  sense  it  is,  but  in  another  sense  it  clearly  is  not.  The 
Legislature  had  said  originally  that  all  inhabited  houses  should 
be  subject  to  the  duty,  and  it  was  held,  and  properly  held  no 
doubt,  that  a  house  which  was  not  occupied  at  night,  but  was 
occupied  in  the  day-time  for  the  purposes  of  trade,  was  an  in- 
habited house,  and  subject  to  duty.  It  was  pointed  out  that 
that  really  was  (I  think  it  very  likely,  it  was  pointed  out),  in 
truth,  a  taxing  of  the  instruments  of  trade,  and  perhaps  was  as 
injudicious  as  a  tax  upon  machinery,  or  a  tax  upon  tools,  and 
other  means  by  which  trade  was  carried  on,  and  theireupon  the 
Legislature  thought  that  it  was  reasonable  to  exiempt  buildings 
which  was  solely  used  for  purposes  of  trade,  and  for  the  other 
purposes  mentioned  here.  But  they  at  the  same  time  did  not 
exempt  parts  of  buildings  that  were  once  used  for  such  purposes, 
and   other   parts   which   were   used   only   as   a   dwelling-house. 
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because  they  could  not  go  into  nice  distinctions  as  to  the  loss  of 
revenue  that  might  be  sustained  if  the  question  could  be  raised 
as  to  one  part  of  the  house  being  used  as  a  dwelling-house,  and 
the  other  being  used  for  the  purposes  of  trade  only.  Therefore 
they  determined  not  to  give  the  benefit  of  that  exemption,  for 
the  reason  that  I  have  suggested,  that  the  houses  were  partly 
used  for  one  purpose  and  partly  used  for  another.  Then  the 
Act  of  32  &  33  years  of  the  Queen  determined  upon  a  liberality 
to  the  persons  carrying  on  trade,  and  they  said  that  what  had 
been  true  of  a  house  where  nobody  dwelt  at  night  before  should 
be  true  of  it,  although  persons  dwelt  in  it  to  take  care  of  it  for 
its  protection,  might  sleep  there,  and  therefore  in  one  sense  there 
is  no  hardship  or  injustice  in  the  terms  of  this  section,  it  is 
simply  extending  a  boon  which  had  been  to  a  certain  extent 
conferred  before.  In  one  sense  it  may  be  heard,  that  is  to  say 
it  may  be  expedient  in  such  a  ease  as  this  that  I  have  pointed 
out,  that  the  Legislature  should  say  that  in  assessing  a  house 
partly  used  for  the  purposes  of  trade,  and  partly  used  for  other 
purposes,  the  Commissioners  should  make  allowance  for  the 
value  of  that  part  of  the  house  which  was  used  for  the  purposes 
of  trade  only.  I  do  not  say  that  that  would  not  be  a  very 
reasonable  thing.  The  Attorney  General  seems  to  think  it 
would  be,  and  I  confess  I  think  so  too  rather,  provided  there  was 
no  danger  to  the  revenue  from  such  being  the  case.  Whether 
there  would  be  or  not,  I  cannot  say,  but  we  have  got  nothing  to 
do  with  such  considerations  as  those  of  hardship,  except  this, 
that  no  doubt  when  a  case  of  hardship  is  pointed  out  in  a  statute, 
it  makes  the  construction  which  leads  to  it  more  improbable  than 
if  it  led  to  a  reasonable  and  just  condition  of  things.  But  in  my 
mind  the  construction  of  this  statute  is  plain,  and  that  the  Crown 
is  entitled  to  judgment,  that  Weavers  Hall  should  be  assessed 
to  its  full  value  as  a  house,  without  any  abatement  in  respect 
of  those  parts  that  are  occupied  for  the  purposes  of  trade  only. 

Cleasbyy  B. — I  am  of  the  same  opinion.  We  are  construing 
here  an  exemption  from  a  liability  which  was  a  severe  burden, 
and  there  ought  not  to  enter  into  the.  consideration  of  this 
matter  at  all  the  question  whether  the  exemption  might  or 
might  not  be  intended  liberally  or  otherwise.  We  see  what  the 
exemption  is.  The  liability  was  no  doubt  there  before,  and 
it  ought  not  to  be  extended  further  than  its  proper  construction 
would  extend  it.  I  think  in  the  present  case  if  there  be  a 
burthen  anywhere,  one  would  say  it  is  to  show  that  the  case 
comes  within  the  exemption  clauses.  The  facts  here  are  pre- 
cisely the  same  as  in  the  case  Xo.  2,848,  which  was  stated,  and 
which  was  referred  to.  They  are  precisely  the  same,  and  the 
question  was  the  same;  but  the  Commissioners  thought  proper, 
because  they  say  in  this  case  "that  as  it  appears  now  that  the 
greater  part  of  the  building  is  occupied  for  the  purposes  of 
trade,  we  choose  to  take  upon  ourselves  to  determine,  for  thajk  it 
substantially  would  be,  to  make  that  a  condition  of  exemption 
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that  a  part  of  that  which  is  assessed  is  occupied  for  the  purposes 
of  trade  only.     They  were  not  justified  in  doing  that. 

Upon  the  case  generally,  I  must  eay  that  it  appears  to  me 
tolerably  clear  that  tbe  exemption  does  not  apply,  except  where 
the  subject  matter  of  assessment  is  that  to  which  the  exemption 
applies.  Although  my  Brother  Bramwell  has  referred  somewhat 
fuUy  to  this  statute  of  the  57th  of  George  the  Third,  there  is  one 
part  which  perhaps  he  did  not  dwell  upon  as  much  as  I  think  he 
might  in  the  earlier  part  of  the  recital,  and  it  is  this.  After  the 
recital  of  that  section,  which  becomes  involved  by  introducing 
several  persons,  and  so  one,  that  a  person  may  dwell  in  one  house, 
and  at  the  same  time  occupy  one  or  more  separate  and  distinct 
tenements  and  buildings,  or  parts  of  tenements  and  buildings, 
for  the  purposes  of  trade,  these  are  the  words  which  I  think  are 
so  important  here,  ''which  have  been  charged  with  the  said 
'*  recited  duties."  I  can  only  read  these  words  as  meaning  that 
parts  of  tenements  so  occupied  for  purposes  of  trade  have 
been  charged  with  the  said  recited  duties.  Then,  although  the 
Commissioners  determined  that  there  was  an  assessment  here, 
so  far  as  I  can  see  that  is  the  only  meaning  that  can  be  attached 
to  it,  because  it  goes  on,  ''  although  no  person  shall  inhabit  or 
"  dwell  therein  in  the  night-time,"  in  what? — In  the  part  of  a 
tenement,  of  course  the  very  words  point  to  the  fact,  that 
although  no  person  shall  dwell  therein  in  the  night-time,  still 
they  had  been  assessed  for  part  of  the  tenement;  then  it  goes  on 
to  say  that  a  portion  has  been  assessed  either  as  ''  a  tenement  or 
''building,  or  part  of  a  tenement  or  building,  which  shall  have 
"  previously  been  occupied  for  the  purpose  of  residence  wholly, 
"  as  a  house  for  the  purposes  of  trade  only,"  and  afterwards  as 
a  shop  or  counting-house,  and  so  on,  and  then  the  assessment 
shall  be  discharged.  That  seems  to  me  to  point  clearly  to  this,, 
that  what  was  intended  here  was  to  extend  this  section  so  far  as 
this.  Formerly  the  exemption  had  only  been  where  no  person 
dwelt  therein  during  the  night-time;  but  that  carries  it  further, 
it  is  the  same  words,  "  tenement  or  part  of  a  tenement,"  but  it 
shall  make  no  difference  whether  a  person  does  dwell  therein, 
and  is  therein  at  night-time,  provided  the  occupation  is  such  as 
is  mentioned.  I  think  that  "tenement"  and  "part  of  a  tene- 
ment" have  the  same  meaning,  and  therefore  that  the  decision 
of  the  Commissioners  was  wrong. 

Decision  of  Commissiorers  reversed. 
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19 OS.  8  AND  9. — Ik  thb  ExcHBatTBR,  Scotland. 

25tli  May  1876. 


Inhabited  House  Duty, — Premises  occupied  in  several  Tene- 

msnts  assessable  as  an  entire  House. 


Cases  stated  on  the  Appeals  of  James  Brebner  and  Jokn  Walker. 

At  a  meeting  of  Oommissioners  for  Oeneral  Purposes,  acting 
for  the  Comity  of  Aberdeen,  for  bearing  and  determining 
Appeals  against  Property  and  Income  Tax  and  Inhabited 
House  Duty,  held  at  Aberdeen,  on  the  8ih  day  of  December 
1874,  James  Btebner,  Warehonseman,  appealed  against  an 
assessment  of  IZ.  3«.  3d.,  being  Inhabited  Honse  Dnty  at 
9c2.  per  12.  on  31Z.  rent  or  annual  value  of  a  dwelling-house 
belonging  to  and  partially  occupied  by  him  at  No.  67» 
Bonaccord  Street. 

The  houHe  was  stated  to  consist  of  a  sunk  floor,  street  floor, 
upper  floor,  and  attics,  having  one  lobby  and  stair  shut  in  By 
one  street  door,  kept  on  latch  during  the  day  and  locked  at 
night.  The  rooms  on  the  street  floor  and  a  kitchen  in  the  sunk 
flat  are  let  to  Miss  Murdoch  at  a  rent  of  15Z.  The  apartments  on 
the  street  floor  are  enclosed  by  a  door  entering  from  the  lobby, 
but  which  door  does  not  shut  in  the  stair  leading  down  to  the 
kitchen  and  other  accommodation  in  the  sunk  floor.  The  rooms 
on  the  upper  floor,  which  are  also  enclosed  by  a  door  on  the  stair 
Innding,  are  occupied -by  the  Appellant,  who  also  occupies  a 
cellar  or  store  in  tiie  sunk  flat;  the  annual  value  of  ibis  portion 
of  the  house  is  stated  at  12Z.  The  attic  rooms,  which  are  not 
enclosed  in  any  way  from  the  stair  or  lobby,  are  let  to  Miss 
Bridgeford  at  the  rent  of  4Z.  In  the  sunk  flat  there  is  a  wasli- 
ing-bouse  common  to  all  the  occupiers,  access  to  which  is  by 
the  stair  and  passage  leading  to  Miss  Murdoch's  kitchen. 

From  the  stair  landing,  between  the  street  and  upper  floors, 
there  is  access  to  a  green  behind  the  house. 

The  Appellant  claimed  to  be  relieved  from  the  assessment  on 
the  ground  that  the  house  was  divided  and  separately  occupied 
by  three  parties,  none  of  whose  rents  amounted  to  20i.,  and  that 
each  tenant  should  therefore  be  dealt  with  as  the  occupier  of  a 
separate  house  entering  from  a  common  stair. 

He  maintained  ibat  each  occupier's  part  of  the  house  was 
completely  separate:  one  having  the  street  floor  and  the  habit- 
able part  of  the  sunk  floor,  another  the  upper  floor,  and  a  third, 
the  attics ;  and  that  the  fact  of  the  wash-house  on  the  sunk  floor 
being  common  to  the  occupiers  was  not  sufficient  to  take  away 
the  separate  character  of  the  premises  occupied  bv  each,  the 
occupiers  being  in  no  way  related  to  or  connecteo  with  each 


22  EXCHEQUER  OAgBS. 

other,  and  each  being  separately  asseflsed  on  the  rents  named  to 
the  poor  rate  and  other  local  rates* 

In  support  of  his  app^al  he  referred  to  the  English  appeal 
case  No.  1,42  T,  and  also  to  the  Scotch  cases  Nos.  16,  719,  843, 
and  888. 

In  support  of  the  assessment  the  siirreyor  maintained  that 
although  inhabited  by  three  occupiers  the  house  was  not  so 
divided  as  to  entitle  any  of  them  to  claim  his  or  her  own  portion, 
as  a  distinct  and  separate  house,  the  entire  premises  of  none  of 
the  occupiers  being  separately  enclosed,  and  the  whole  house 
being  shut  in  by  the  front  door,  the  assessment  was  correctly 
made,  in  conformity  with  Rule  YI.,  Seh.  B.,  48  Geo.  III., 
cap.  66. 

The  surveyor  also  referred  to  Sootoh  case  No.  1,077,  decided 
by  the  judges  11th  March  1866. 

John  Walkeb,  clerk,  also  appealed  against  a  similar  assess- 
ment made  upon  him  as  proprietor  of  ihe  house  No.  69,  Bon- 
accord  Street,  on  the  same  grounds  as  in  the  preceding  case. 
The  house  was  stated  to  be  in  all  respects  similar  to  that  belong- 
ing to  James  Brebner  above  described,  the  apartments  on  the 
street  and  upper  floor  being  similarly  enclosed,  the  only  differ- 
ence being  that  the  house  is  inhabited  by  two  occupiers  instead 
of  three,  the  value  of  each  occupation  being  also  under  201. 

The  grounds  of  assessment  were  also  stoted  by  the  surveyor 
to  be  the  same  as  in  the  preceding  case,  and  it  was  agreed 
that  the  decision  of  the  Court  in  the  first  case  should  rule  the 
second. 

The  Commissioners,  being  of  opinion  that  the  circumstances  of 
the  cases  as  above  set  forth  were  such  as  to  entitle  the  Appel- 
lants to  relief,  sustained  the  appeals;  but  with  this  determina- 
tion the  surveyor  declared  his  dissatisfaction,  and  required  casen 
for  the  opinion  of  the  Court. 

Judgment. 

26th  May  1876. — I  am  of  opinion  that  the  determination  of 
the  Commissioners  is  wrong. 

(Signed)        A.  B.  SHAim. 

Note. — In  coming  to  this  conclusion  I  have  been  mainly 
influenced  by  the  previous  decisions  in  the  Scotch  cases  Nos. 
669  and  1,077. 

(Initd.)        A.  B.  S. 


PABT  III. 


No.    10. — ^Iir  THB  EXGHEQXJSS. — ENGLAND. 

9tli  June,  1875. 


Income  Tax. — Harbour  Mooring  CommunonerB  entitled  to 
a  dedtLOtion  for  revenue  applied  under  Act  of  Parliament  for 
repayment  of  money  expended  in  the  renewal  of  works,  ^ 


Cass  stated  on  the  Appeal  of  the  Harbour  Moorings  Com- 
missioners of  the  Borough  and  Port  of  King's  Lynn. 

At  a  Meeting  of  the  (General  Commissioners  of  Income  Tax 
for  the  borough  of  King's  Lynn,  in  the  county  of  Norfolk, 
held  at  the  Inland  Beyenue  OAce  in  the  said  borough  on 
the  4th  February,  1875. 

Mr.  John  Osborne  Smetliam,  as  clerk  to  and  on  behalf  of  the 
Harbour  Moorings  Commissioners  of  the  Borough  and  Port  of 
King's  Lynn,  appealed  against  a  charge  of  4441.  0«.  lOd.  made 
upon  Mr.  Lewis  Whincop  Jarvis,  the  Commissioners'  treasurer, 
in  the  assessment  under  Schedule  '*  D  "  for  the  parish  of  Saint 
Margaret  in  the  said  Borough  (Jew's  Lane  Ward,  No.  2),  for  the 
year  1874-5,  in  respect  of  mooring  dues. 

The  Appellant  put  in  the  King's  Lynn  Harbour  Moorings 
(Local)  Act  (4th  Yict.  c.  47.,  a  print  of  which  marked  A  accom- 
panies, and  is  to  be  taken  as  part  of  this  case),  with  which  is 
incorporated  the  Act  13  Geo.  3.  c.  30.,  appointing  the  Commis- 
sioners, aod  particularly  quoted  sections  25,  26,  30,  8,  52,  and  33 
of  the  first-named  Act. 

.  Appellant  then  explained  that  the  Moorings  Commissioners 
some  years  since,  on  the  requisition  of  the  Corporation,  took  up 
16  or  17  mooring  chains  in  the  harbour  to  enable  the  harbour  to 
be  dredged.  After  the  dredging  had  been  effected  the  present 
screw  moorings  were  put  down  in  substitution  for  the  chains, 
and  the  expenditure  thereby  incurred  caused  the  Commissioners' 
account  with  Mr.  Jarris,  their  banker,  to  be  overdrawn  by  a 
1,000Z.  or  1,500{.  Interest  being  charged  at  5Z.  per  cent,  at  the 
bank  the  Commissioners  deemed  it  expedient  to  avail  themselves 
of  the  borrowing  power  given  them  by  their  Act,  and  raise  the 
money  required  to  pay  off  the  bank*  debt  by  bonds  at  the  lower 
rate  of  interest  4^2.  per  cent. 

Appellant  contended  that  no  profits  could  arise  until  every 
charge  directed  by  the  Act  had  been  paid,  and  that  the  Act 
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prohibits  the  CommisBioners  from  making  any  profit  and  only 
authorises  them  to  raise  sufficient  money  to  cover  their  annual 
outgoings. 

Appellant  next  contended  that  the  surplus  shown  by  the 
treasurer's  balance  sheet  for  the  year  1873  cannot  be  regarded 
as  profits,  inasmuch  as  the  Act  compelled  it  to  be  applied  in 
liquidation  of  the  bond  debt,  such  debt  being  incurred  in  putting 
down  moorings  and  thereby  raising  the  revenue. 

Appellant  admitted  the  Commissioners'  obligation  to  pay  upon 
actual  profits,  but  stated  there  were  no  profits,  the  annual  income 
sufficing  only  to  meet  liabilities. 

Appellant  alleged  that  if  one  screw  mooring  had  been  put 
down  each  year,  a  deduction  would  have  been  allowed  from  that 
year's  income  for  labour  and  materials  to  moorings,  and  con- 
tended that  the  fact  of  the  moorings  having  been  put  down 
together,  and  the  expenditure  incurred  in  one  year  instead  of 
being  spread  over  several  years,  made  no  difference  in  principle. 

A  further  contention  by  Appellant  was  that  the  alterations  in 
the  moorings  were  not  improvements,  but  merely  restorations. 

Appellant  argued  that  the  rates  and  duties  leviable  under 
section  30  of  the  King's  Lynn  Harbour  Moorings  (Local)  Act 
being  *'  shipping  rates,"  and  imposed  on  all  vessels  entering  the 
port  irrespective  of  whether  they  use  the  moorings  or  not,  the 
liability  to  income  tax  did  not  attach  to  them,  but  that  they 
were  exempt  in  the  same  manner  as  poor  and  other  corresponding 
rates,  and  stated  that  the  moorings  dues,  in  respect  of  a  vessel 
were  analogous  to  poor  rates  on  a  house. 

Mr.  Hall,  the  inspector  on  the  part  of  the  Government,  put  in 
the  Acts  5  &  6  Vict.  c.  35,  16  &  17  Vict.  c.  34.,  and  29  &  30 
Vict.  c.  36.,  which  are  to  be  referred  to  as  part  of  this  case,  and 
after  quoting  section  60  of  5  &  6  Victi,  c.  36.,  rule  3,  No.  3,  he 
referred  to  section  40  of  the  same  Act,  and  section  1  of  16  &  17 
Vict.  c.  34.,  under  which  last-named  provisions  he  submitted  the 
Moorings  Commissioners  were  liable  to  income  tax  in  the  same 
manner  as  any  person  would  be  chargeable;  he  also  quoted 
section  8  of  29  &  30  Vict.  c.  36.,  transferring  the  charge  to 
Scliedule  "D." 

'I'J^e  inspector  quoted  the  cases  of  Attorney  General  v.  Black, 
24  L.  T.  371,  and  Attorney  General  v.  Scott,  28  L.  T.  302. 

The  inspector  contended  that  the  Moorings  Commissioners  ' 
were  not  exempted  by  the  Income  Tax  Acts,  but  that  the  surplus 
shown  by  the  printed  account  then  put  in  by  him,  which  is  here- 
unto annexed  marked  B,  and  is  to  be  taken  as  part  of  this  case, 
was  before  its  distribution  amongst  the  bondholders  chargeable 
with  duty. 

The  Commissioners  were  of  opinion  that  the  diies  raiseable 
under  the  Moorings  Act  are  not  such  rates  as  are  exempted  from 
income  tax,  and  determined  that  the  only  liability  of  the 
Moorings  Commissioners  ta  income  tax  arises  in  respect  of  the 
tax  deducted  by  them  on  i>aying  the  interest  to  bondholders 
regarding  the  400Z.  appearing  in  the  treasurer's  account  for  the 
year  1873  as  a  payment   to  bondhblders,   although   not  strietly 
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PORT  OF  KINO'S  LTKN. 

Lewis  w.  Jaxtis,  Esq^  Traasurer,  ta  Aoooant  with  The  Lymh  Habbour  MooRiNoa  Comos- 

flUONXiui  for  the  year  ending  OhriitmM,  1871 
(TBB  MOOBQTG  DUU  ACXJOUm  ) 


Dr. 
«  .  £  t.  d. 

Balaooe  doe  to  the  C!oiii- 

mlntonen 199  14   0 

To  cash  reoeived  : 

From  MUe  of  old  ma- 

Of  Mr.8elf  for  one  year's 
ooUeotion    on    48^40S 

t2?15'  ^^o*^  »nd  on 
U8J8S  tone  of  goods 

»t  IW l,l«   8   6 


Or, 

SAULBIU  AND  WAOS& 

By  cash  paid:—  £   t.  d. 

Mr.  HB.  Garland 76   0  0 

Mr.  BoberK  Bfgett 60   0  0 

Mr.  Edward  Self 100   0  0 

Mr.  L  0. 8metham 3110  0 

Mr.  Francis  Ooe 20   0  0 

Mr.  Simpson  (carpenter) 66  18  8 

Mr.  Wales  (boatamn)      54  13  0 

Mr.  Hnirgins  (pension) 13  IS  0 

Master  of  Sloops 190   0  Q 

Bbhtb,  Ratbs,  and  Taxes. 

Bent  of  booy  warehouse 10  10    0 

Beat  of  mooring  does  offloe  8   0   0 

Poor  rate  for  buoy  warehouse..  8   9    6 

Poor  rate  for  pilot  office 6  10  10 

InoomeTaz 110 


£  t.   d. 


68S1S    8 


87  11    4 


Bonds  and  Intbrbst. 

*B7  cash  bonds  :— 

47  and  60,  repaid 400   0 

Paid  Mr.  Bobert  Cook  one  year's  in- 
ter St  on  £600  at  44  per  cent.,  less 
inooTie  tax 86  13 

Paid  Mr.  H.  H.  Oook  one  year's  in- 
terest on  £800  at  44  per  oeni,  leas 
income  tax 8  7 

Paid  Mr.  Edward  Walker  one  year's 
interest  on  £800  at  4i  per  cent.,  less 
inoometax 817 

Pkid  interest  on  bonds  discharged    . .     4  13 


6 
3 


448  19    0 


IflSOBLLANBOUS  0HABOB& 

By  cash  paid  :— 

Labour  at  moorings,  Ac 81  17  8 

Materials  for  ditto          12    6  0 

Materials  for  buoy  ship 84  16  9 

Materials  for  chain,  boats,  and  skiff. .  17  16  6 
Mooring  dues  office,  coals,   candlra, 

andcleaoiog        4  18  0 

Furniture  for  ditto          7   0  0 

Receipt  stamps       0  10  0 

Self,  dues  returned  8   17 

Oil  for  pilot  sloops  and  repalrlag  lamp  7  18  1 

Qas  fo^  pilot  oflice          0  II  4 

Chadwick's  bill  for  ditto 0  18  0 

Watapn,  Expen«es,  Lowestoft  ..       ..260 

Sydal  for  pilot  sloops'  moorings       . .  10  10  0 

Btatlonerr,  printing,  and  advertisittg     8  10  U 

Mr.  Smetham's  bills         26    0  8 

Gibson  (messenger)        2  13  6 

Bnmning  (hall-keeper) 3   0  0 

162   8   7 

Balance  due  to  the  Oommissioners *113   4   7 


1366  17   5 


POBT  OF  KING'S  LYNN. 

LBWis  W.  Jab  VIS.  Esa.  Treasurer,  in  Account  with  THB  LTNN  Habbouh  Moorings  Ck>Mtiia. 

8IOMBB8,  for  the  year  ending  Christmas,  1873. 
(THB  NOBFOLK  ESTUABT  AOCOUNT.) 


Dr. 

■ 

To  balance  due  to   the 
Commissioners  ..       .. 


£  1.  d. 
3   6 


266   8   6 


£  tf.  d. 


Or. 

By  cash  paid  two  instalments  of  the  Norfolk 

Estuary  contribution .    106  14   4 

Balance  due  to  the  Commissioners  ..  i!    163   8   3 

268   3   6 


7405 


A8 
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belonging  to  the  annual  reveniie  account^  nevertheless  to  be  a 
proper  deduction,  inasmuch  as  it  had  been  applied  in  the  repay- 
ment of  money  expended  in  the  renewal  of  works  neoessaiy.  for 
raising  the  income  of  the  Moorings  Commissioners. 

The  inspector  declared  to  the  Commissioners  his  dissatisfaction 
with  their  determination  as  being  erroneous  in  point  of  law,  and 
required  a  case  for  the  opinion  of  the  Court. 

JUDQMXHT. 

The  Court  were  of  opinion  that  the  4002.  appearing  in  the 
treasurer's  account  for  the  year  1873  as  a  payment  to  bond- 
holders was  a  proper  deductioi^  to  be  made,  as  it  had  been 
applied  in  the  repayment  of  money  expended  in  the  renewal  of 
works,  and  affirmed  the  decision  of  the  Commissioners  of  the 
income  tax  as  to  the  aforesaid  deduction. 


No.  11. — Iir  THB  ExcHBQuxE. — ^Ekqland. 

»th  JuBe  1876. 


Incame  Tom. — Corporation  of  Birmingham'  held  to  he  correctly 
assessed  for  profits  of  market  hall,  fish  market,  vaults,  and  meat 
market,  and  not  entiiM-  to  deduct  and  set  against  profits  in  one 
or  more  0f  ^^^  *^*d  matters  any  loss  sustained  in  any  other 
concern. 


Case  stayed  on  the  appeal  of  the  Corporation  of  Birmingham. 

At  a  Meeting  of  Commissioners  oi  Income  Tax,  acting  for 
the  Birmingham  division  of  the  hundred  of  Hemlingford, 
in  the  county  of  Warwick,  held  at  the  Bevenue  Offices, 
Birmingham,  on  the  7th  of  January  1875. 

The  town  clerk  of  Birmingham  appealed  against  the  following 
items  of  assessment  made  on  the  municipal  corporation  by  the 
title  of  mayor,  aldermen,  and  burgesses  of  that  borough,  in  con- 
formity with  29  Vict.  c.  36.  s.  8.,  which  in  effect  transfers  tolls 
and  other  concerns  described  in  No.  3  of  iSchedule  A.  of  the 
5  &  6  Vict.  c.  35.  to  Schedule  D.  : 

£ 

The  market  hall       4,000 

The  fish  market       ...         ...         ...        800 

The  vaults     ...         1,200 

Meat  market  250 

The  amounts  of  the  several  assessments  were  not  questioned, 
but  the  town  clerk  contended  that  the  corporation  were  not  liable 
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to  be  charged  in  respect  of  the  profits  arising  from  these  sources, 
inasmuch  as  they  suffered  losses  from  the  following  concerns,  to 
an  amount  which  more  than  covered  the  profits  arising  from 
those  on  which  they  were  charged,  namely:  — 

£ 
Utilisation  and  disposition  of 

sewage     28,132 

Industrial  schools      478 

Baths  and  parks       3,623 

And  in  all  other  departments  of  the  corporation  of  a  similar 
character  the  annual  accounts  kept  by  the  borotigh  treasurer  and 
duly  audited  invariably  show  a  large  excess  of  the  expenditure ' 
over  inccnne. 

In  support  of  this  view  the  town  clerk  contended  that  the 
corporation  were  within  the  meaning  of  the  101st  section  of  the 
5  ft  6  Vict.  c.  36.,  which  enables  a  person  carrying  on  two  or 
more  distinct  trades,  manufactures,  adventures,  or  concerns  in 
the  nature  of  trade,  the  profits  whereof  are  made  chargeable 
tmder  the  rules  of  Schedule  D.,  to  deduct  and  set  against  the 
profits  acquired  in  one  or  more  of  the  said  concerns  the  excess  of 
the  loss  sustained  in  any  other  of  the  said  concerns  over  and 
above  the  profits  thereof  in  such  manner  as  may  be  done  where 
a  loss  shall  be  deducted  from  the  ](lrofits  of  the  same  concern. 

The  receipts  from  the  sources  charged,  as  well  as  all  other 
moneys  received  by  the  town  council,  after  deducting  the  cost  of 
collection,  were  carried  to  a  general  account,  from  which  was 
deducted  the  whole  expenditure  of  the  corporation  for  the  civil 
government  of  the  borough,  including  the  maintenance  of  police, 
repairing  of  streets,  ftc,  the  result  showing  a  large  deficiency, 
which  had  to  be  made  up  by  the  rates  levied  on  the  inhabitants. 

Mr.  Herd,  the  surveyor  of  taxes,  on  behalf  of  the  Crown, 
contended  that  the  corporation  could  not  be  considered  as  persons 
carrying  on  trades  or  adventures,  and  that  the  concerns  from 
which  they  derived  no  profit  were  part  of  the  authorised  and 
legitimate  expenditure  of  the  borough  provided  for  the  benefit 
of  the  burgesses  and  other  inhabitants,  and  that  the  profits 
derived  from  the  sources  charged  were  in  aid  of  the  rates  which 
the  burgesses  were  called  upon  to  pay. 

He  referred  the  Commissioners  to  the  case  of  the  Attorney 
General  v.  Scott,  in  the  Court  of  Exchequer,  16th  January  1873, 
which  decided  that  the  profits  of  the  corporation  of  the  City  of 
London  derived  from  market  tolls,  com  and  fruit  metages, 
brokers'  rents,  mayor's  court  fees,  Ac.,  are  liable  to  income  tax 
under  Schedule  D.,  without  reference  to  the  purposes  to  which . 
they  are  applied,  and  that  the  proper  principle  upon  which  the 
assessment  should  be  made  is  to  take  each  item  or  head  of 
income  separately,  and  assess  the  income  tax  upon  the  net 
produce  of  such  item,  after  deducting  from  the  gross  receipts 
the  expenses  incurred  in  earning  and' collecting  the  same. 

The  town  clerk  contended  {hat  the  case  was  not  decisive,  as 
the  introduction  by  him  of  the  particular  items  of  loss  was  a  new 
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feature  to  which  the  attention  of  the  Court  has  not  heen 
directed. 

The  Commissioners  considered  otherwise^  and  that  the  general 
principles  of  the  Income  Tax  Acts  were  hostile  to  the  town 
clerk's  view;  they  therefore  confirmed  the  assessments. 

The  town  clerk,  acting  on  behalf  of  the  corporation,  being 
dissatisfied  with  their  determination  as  being  erroneous  in  point 
of  law,  demanded  a  case  for  the  opinion  of  the  Court  of  Ex- 
chequer. 

JlTDGMEirr. 

,  The  Court  held  that  the  several  subject-matters  of  the  assess- 
ment to  income  tax  made  on  the  said  Appiellants,  and  mentioned 
in  the  said  case,  viz. :  — 

£ 

The  market  hall      4,000 

The  fish  market       ...        800 

The  vaults 1,200 

Meat  market  ...         260 

are  correctly  assessed  under  the  Income  Tax  Act,  and  that  the 
Appellants  are  not  entitled  to  deduct  and  set  against  the  profits 
acquired  in  one  or  more  of  the  said  subject-matters  any  loss 
sustained  in  any  other  concerd  mentioned  in  the  said  case  over 
and  above  the  profits  thereof,  and  affirmed  the  determination  of 
the  said  Commissioners  as  to  the  said  assessment  made  upon  the 
said  Appellants. 


No.  12. — In  the  Exchequer,  Scotland. — First  Division. 

26th  May  1875. 


Income  Tax, — Corporation  of  Glasgow  not  chargeable  for 
Income  Tax  as  on  profits  of  Waterworks  for  moneys  received 
from  compulsory  District  Water  Rate. 


Case  stated  on  Appeal  of  the  Commissioners  acting  under  the 

Glasgow  Corporation  Waterworks  Acts. 

At  a  Meeting  of  the  Commissioners  for  General  Purposes, 
under  the  Property  and  Income  Tax  Acts  for  the  City  of 
Glasgow,  held  at  Glasgow  on  the  22nd  day  of  February 
1875. 

•"'  ^  \7^^^  gQ      The    Glasgow    Corporation    Water    Commissioners    appealed 
No!  III.  against   a   supplementary   assessment   made   upon    them    under 

Rule  3d;        Schedule  D.  of  the  Income  Tax  Acts  for  the  year  1872-73,  in 

29yict.oap.26. 
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respect  of  the  sum  of  17,0821.  lbs,,  on  the  ground  that  they 
have  been  already  charged  in  the  first  assessment  for  the 
annuities  and  interest  which  they  pay,  and  from  which  they  are 
entitled  to  retain  the  tax,  and  upon  which  alone,  they  were 
previously  assessed,  and  that  the  sum  charged^  which  is  the 
surplus  of  the  water  rates,  after  payment  of  all  other  current 
expenses  necessary  for  carrying  on  the  undertaking,  has  been 
applied  as  directed  by  Act  of  Parliament,  viz.,  towards  the  18 A 19 Vict 
formation  of  a  sinking  fund  in  redemption  of  the  annuities  and  <'•  dis- 
mortgages, and  the  remainder  of  the  sum  carried  forward  to  the 
following  year's  account,  to  be  applied,  as  the  Act  directs,  in 
reducing  the  domestic  water  rate,  and  not  therefore  assessable. 

The  facts  are  these:— By  the  Act  18  &  19  Vict.  c.  118.,  the 
Lord  Provost  and  magistrates  of  the  city  of  Glasgow  were 
appointed  commissioners  to  obtain  a  supply  of  water  for  the  city 
of  Glasgow  and  its  suburbs,  and  as  such  commissioners  were 
empowered  to  acquire,  and  have  acquired,  by  purchase  the 
**  Glasgow  Waterworks  "  and  the  "  Gorbals  Gravitation  Water- 
works," the  two  joint  stock  companies  by  which  the  city  of 
Glasgow  and  its  neighbourhood  were  previously  supplied  with 
water,  with  all  their  properties,  privileges/  and  obligations, 
together  with  x>ower  to  introduce  an  additional  supply  of  water 
from  Loch  Katrine. 

For  these  purposes  they  were  authorised  to  borrow  money  by 
annuities,  mortgage,  and  otherwise,  and; it  is  provided  that  the 
several  sums  so  borrowed  should  be  applied  in  defraying  the 
expense  of  purchasing  and  acquiring  lands  and  other  property 
and  of  executing  the  authorised  works. 

They  are  required,  by  compulsory  clauses  in  the  Act,  to  furnish 
the  city  of  Glasgow,  i»e.,  within  ther  municipal  boundaries, 
with  a  supply  of  water  for  domestic  purposes,  and  to  erect  32 
public  fountains  from  which  the  poorer  classes  may  draw  water, 
and  the  area  within  these  boundaries  is  termed  *'  the  limits  of 
compulsory  supply." 

They  are  also  required  to  introduce  a  supply  to  the  suburbs 
within  a  prescribed  area,  extending  as  far  as  Barrhead,  in 
Renfrewshire,  and  embracing  a  very  large  population. 

They  are  also  empowered  to  sell  water  for  the  purposes  of 
trade,  manufacture,  &c.,  either  by  measure  or  upon  such  special 
terms  as  may  be  agreed  on  between  them  and  the  consumer. 

They  are  also  authorised  to  let  meters  on  hire  to  those  parties 
who  consume  by  measure,  and  make  a  charge  therefor  of  10  per 
cent,  per  annum. 

Householders  residing  beyond  the  limits  of  compulsory  supply 
are  not  required  to  take  water,  but  having  once  done  so,  must 
continue  to  take  it  for  three  years,  when  they  may  cease  doing 
so,  and  be  no  longer  liable  to  pay  for  i^. 

To  provide  for  the  annual  expense  connected  with  carrying 
on  these  undertakings,  the  Water  CommissiDners  are  required 
to  meet  once  a  year  to  make  an  estimate  of  the  probable  expense, 
and  having  done  so,  are  empowered  to  levy  (1)  a  rate,  to  be 
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called  "  the  domestic  water  rate/'  from  the  occupiers  of  all 
dwelling-houses  within  the  municipal  boundaries,  '*  limits  of 
compulsory  supply/*  according  to  tiieir  rents;  (2)  the  '' public 
water  rate/'  not  e|:ceeding  Id,  per  pound  on  the  fidl  annual 
value  of  all  dwelling-houses,  shops,  warehouses,  buildings,  Ac. 
within  the  municipal  boundary,  and  this  rate  is  payable  within 
these  limits,  whether  the  water  supplied  by  the  corporation  be 
used  or  not,  except  where  the  mains  or  other  pipes  are  not  within 
60  feet  of  Uie  outer  wall,  fence,  or  boundary  of  the  premises,  in 
which  case  no  rate  can  be  levied  on  a  proportion  greater  than 
one-fourth  of  the  annual  value  of  the  premises;  and  (3)  such 
rates  as  may  be  fixed  by  the  Commissioners  from  all  parties 
residing  beyond  the  limits  of  compulsory  supply  who  use  the 
water;  but  these  rates  are  not  to  exceed  the  rates  previously 
charged  by  the  old  companies. 

The  rates  are  not  payable  beyond  the  limits  of  compulsory 
supply,  unless  the  water  be  actually  taken.  The  sum  to  be  thus 
raised,  together  with  the  sums  received  from  trades  and  others 
supplied  under  special  agreement,  and  for  the  use  of  meters, 
must  be  sufficient  to  cover  all  the  annual  expenses,  including  a 
sum  of  not  less  than  one  per  cent,  on  the  money  borrowed,  to  be 
set  apart  as  a  sinking  fund  for  the  redemption  of  the  annuities 
and  mortgages,  and  such  sinking  tuikd,  it  is  declared,  shall  be 
from  time  to  time  applicable  to  the  redemption  of  mortgages  and 
annuities,  and  to  no  other  purpose  whatsoever ;  and  the  rates  to 
be  levied  must  be  so  regulated  that  such  rates  shall  be  sufficient 
to  pay  the  interest  on  the  money  borrowed,  and  the  annuities  pay- 
able under  the  Act,  together  with  all  other  charges  and  expenses 
and  such  other  smns  as  shall  be  set  apart  for  the  purpose  of  the 
sinking  fund.  And  if  in  any  year  the  amount  received  shall  be 
more  than  sufficient  for  all  these  purposes,  the  Commissioners 
are  required  to  make  a  reduction  in  the  domestic  water  rate  of 
the  next  year. 

The  Appellants  specially  referred  to  sections  89,  90,  92,  109, 
110,  and  119  of  the  Act  18  &  19  Vict.  c.  118.,  "Corporation 
"  Waterworks  Act,  1855,"  and  they  desire  that  these  be  held  as 
part  of  their  case. 

It  was  argued  on  behalf  of  the  Appellants  that  the  case  of  the 
Attorney  General  v.  Black.  17th  June  1871,  6  Law  Reports, 
Exchequer,  308,  founded  on  by  the  Inland  Revenue,  was  not 
analogous,  because — (1.)  The  question  in  that  case  was  whether 
the  corporation  of  Brighton  were  liable  to  pay  income  tax  in 
respect  of  a  coal  duty  levied  by  them.  By  13  Geo.  3.  c.  30.  a 
power  was  given  to  improvement  commissioners  for  Brighton  to 
levy  a  duty  of  6d.  upon  every  chaldron  of  coals  landed  on  the 
beach  or  brought  into  the  town,  for  the  purpose  of  erecting  and 
maintaining  groyns  against  the  sea..  By  subsequent  Acts  the 
duty  was  continued  and  increased,  and  by  6  Geo.  4.  c.  179.  it 
was,  together  with  rates  which  the  Commissioners  were  em- 
powered to  levy,  market  tolls,  &c.,  to  form  a  common  fund  for 
the  general  purposes  of  the  Act,  which  included  paving,  lighting, 
and   watching,   and  the  maintenance  of  groyns  and  other  sea 
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works.  It  was  held,  affirming  the  judgment  of  the  Court  below, 
that  the  corporation  who  had  succeeded  to  the  rights  of  the 
commissioners  were  liable  to  pay  income  tax  in  respect  of  the 
coal  duty. 

(2.)  The  grotmds  upon  which  that  decision  proceeded  do  not 
exist  here.  In  that  case  the  duty  was  of  the  nature  of  a  toll, 
and  was  levied  from  whatever  persons  landed  coals,  whether 
inhabitants  of  Brighton  or  strangers. 

It  was  thus  not  a  **  district  rate  " — a  rate  levied  from  the 
inhabitants  or  owners  or  occupiers  of  property  within  a  defined 
area.  In  its  application  it  was  not  exclusively  or  at  all  appro- 
priated in  the  same  manner  as  a  *'  district  rate,"  but  was 
applicable  to  the  general  purposes  of  the  corx>oration.  While 
the  Court;  in  that  case  held  the  coal  duty  to  be  taxable,  they 
intimated  clear  opinions  that  any  revenue  which  was  truly  of 
the  nature  of  a  ''  district  rate  "  would  not  be  taxable. 

Thus  Mr.  Justice  Blackburn,  in  commenting  upon  a  passage 
from  the  opinion  of  Mr.  Baron  Martin,  says  ''  They  "  (a  corpo- 
ration) ''  would  not  be  liable,  except  in  respect  of  something 
**  of  the  same  nature  and  kind  as  what  had  been  previously 
**  mentioned,  not,  for  instance,  in  respect  of  a  burgh-rate  or  a 
'*  highway  rate,  because  these  are  not  within  the  analogy  of  the 
**  property  or  profit  previously  described." 

So  Mr.  Justice  Keating  says, — ''the  argument  has  been 
' '  brought  within  a  narrow  compass.  Mr.  Manisty  does  not 
*' contend  that  harbour  and  port  dues  and  other  revenues  of 
**  that  description  are  not  taxable,  and  the  Attorney  General 
*' admits  that  a  'district  rate'  is  not.  The  question  then  is 
*'*  does  the  rate  in  question  partake  m^re  of  the  nature  of  the 
**  one  or  of  the  other.  I  am  of  opinion  that  it  does  not  partake 
**  of  the  character  of  a  '  district  rate  '  imposed  by  the  inhabitants 
"  of  n  place  upon  themselves,  and  that,  on  the  other  hand,  it  is 
'*  very  difficult  to  distinguish  it  from  harbour  dues." 

The  opinions  of  the  other  judges  are  to  the  same  effect. 

(3.)  The  question  in  the  present  case  thus  comes  to  be  whether 
the  nioueys  dedicated  to  tne  creation  of  the  sinking  fund  and 
the  surpluses  truly  are,  in  point  of  character,  profits  from 
carrying  on  the  business  of  introducing  water,  or  whether  they 
are  n  '*  district  rate."  The  Appellants  submit  that  whether 
regard  be.  had  to  their  origin  or  application  they  are  a  ''  district 
rate." 

The  moneys  in  question  are  raised  by  rates  charged  upon  the 
persons  possessing  property  within  a  defined  area,  so  that  they 
have  the  primary  attribute  of  a  "  district  rate,"  that  they  are 
levied  in  the  form  of  a  rate  from  persons  within  a  specified 
district,  not  from  strangers,  as  were  the  coal  dues  in  the  Brighton 
ease. 

As  regards  appropriation,  the  moneys  in  question  are  stami)ed 
with  the  character  of  a  ''  district  rate." 

The  sinking  fund  is  created  to  provide  for  reduction  or  re- 
payment pro  tanto  of  the  sums  borrowed  for  the  purposes  of 
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the  Act,  these  purposes  being  exclusively  confined  to  the  specified 
area  or  district. 

There  is  not,  as  in  the  Brighton  case,  any  discretion  left  as 
to  how  the  funds  shall  bo  applied.  If,  instead  of  the  money 
required  for  the  purposes  of  the  Act  having  been  borrowed  and 
expended  in  large  sums  shortly  after  the  passing  of  the  Act,  it 
had  been  expended  and  provided  for  by  an  assessment  in  each 
individual  year,  it  would  have  been  clear  that  the  assessment 
thus  required  for  the  expenses  of  the  year  was  in  no  view 
property  or  profits,  and  it  can  make  no  difference  that  the 
nature  of  the  works  required  a  large  original  expenditure,  which 
needed  to  be  provided  for  at  the  time  by  borrowing,  but  which 
was  to  be  paid  ofip  gradually  by  rates. 

(4.).  The  rate  is  in  the  strictest  sense  for  the  public  benefit 
within  the  particular  district.  It  is  not  fixed  with  relation  to 
the  amount  of  water  used  by  the  different  persons,  although 
even  this  would  not  deprive  it  of  the  character  of  a  district  rate. 
If  a  highway  rate,  or  a  poor  rate,  are,  as  the  judges  in  the 
Brighton  case  say,  district  rates,  not  taxable,  a  water  rate  is 
precisely  in  the  same  position;  indeed,  a  considerable  part  of 
the  water  is  applied  in  watering  the  streets  or  highways. 

The  money  is  not  of  the  nature  of  "  property  or  profits  "  for 
another  reason,  viz.,  that  it  does  not  belong  to  any  one  for  his 
patrimonial  benefit,  and  that  no  one  is  enriched  by  it.  The 
Appellants  are  merely  gratuitous  trustees,  who  provide  the 
machinery  necessary  for  levying  the  rates  from  the  inhabitants 
within  the  specified  district,  and  apply  it  for  the  statutory 
purposes  within  that  district. 

In  this  matter  they  act  as  section  6  of  the  statute  bears, — '^  As 
''  representing,  and  for  and  on  behalf  of  the  community  of  the 
**  said  city  ''  of  Glasgow.  They  make  no  gain  or  profit  by  the 
exercise  of  their  statutory  powers  or  the  performance  of  their 
statutory  duties,  neither  do  the  inhabitants  of  the  district. 

The  rate  is,  in  the  words  of  Mr.  Justice  Keating,  "  a  district 
*'  rate  imposed  by  the  inhabitants  of  a  place  upon  themselves." 

If  the  views  now  submitted  would  have  been  well  founded  if 
the  Appellants  had  been  the  first  body  who  supplied  the  district 
with  water,  the  case  is  not  varied  by  the  fact  that  the  Appellants 
took  over  the  undertakings  of  private  water  compani^s.  These 
companies  were  undoubtedly  commercial  undertakings,  estab- 
lished and  carried  on  for  the  purposes  of  profit  and  for  no  other 
purposes;  and  accordingly  their  rates  were  fixed  at  such  an 
amount  as  to  yield  a  profit  to  the  shareholders. 

But  all  this  is  different  in  the  case  of  the  Appellants,  who  do 
not  derive  any  profit  from  their  performance  of  the  duty  of 
siipplying  water  either  for  themselves  or  for  any  one  else,  and 
their  statutes  are  framed  for  the  express  purpose  of  so  adjusting 
income  and  expenditure  that  no  profits  shall  arise. 

The  Acts  of  the  private  companies  taken  over,  expressly 
mention  the  profits  to  be  earned  by  the  companies,  although  they 
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set  certain  limits  to  the  amount  of  the  profits  to  be  so  earned, 
just  as  the  Legislature  impose  upon  railway  companies  the 
obligation  of  carrying  passengers  at  certain  specified  rates,  or  at 
rates  not  exceeding  certain  specified  sums. 

This,  however  does  not  prevent  such  companies  from  being 
undertakings  constituted  for  the  purpose  of  making  profits, 
and  of  consequence  the  profits  which  they  actually  make  are 
assessable. 

The  fact  that  the  Appellants'  duties  were  formerly  discharged 
by  companies  deriving  a  profit  therefrom  does  not  prevent  the 
Appellants  from  being  merely  the  hands  by  which  the  inhabi- 
tants of  the  specified  districts  levy  from  themselves  a  district 
rate,  as  it  is  plain  that  scarcely  any  of  the  purposes  for  which 
district  rates  are  raised  and  applied  could  not  be  discharged  by 
private  persons  or  bodies  for  the  purposes  of  profit. 

Thus,  although  highway  rates  are  taken  by  the  judges  in 
Black's  case  as  illustrations  of  proper  district  rates,  not  assesa- 
able,  there  would  be  nothing  to  prevent  the  formation  of  a 
private  company  to  make  and  maintain,  for  the  purposes  of 
profit,  a  road  between  any  two  places,  charging  tolls  for  its  use 
— ^just  as  railway  companies  charge  tolls  fer  the  use  of  their  line. 
But  although  the  profits  derived  from  such  tolls  would  be 
assessable  in  the  hands  of  the  owners  of  the  private  undertaking, 
if  the  road  were  by  statute  converted  into  a  highway,  in  respect 
of  which  a  district  rate  was  leviable,  that  rate  would  not  be 
assessable  because  levied  by  the  successors  of  persons  who  made 
and  maintained  the  road  and  levied  tolls  for  its  use  with  a  view 
to  profit. 

Nor  is  the  case  affected  by  the  fact  that  the  profits  of  water- 
works are  mentioned  as  assessable  in  the  Income  Tax  Acts. 

The  provisions  of  these  Acts  relate  to  waterworks  established 
and  conducted  with  a  view  to  profit,  while  the  Appellants' 
position  is  that  they  earn  no  profits. 

The  Appellants  maintain  that  no  valid  argument  against  them 
arises  from  the  fact  that  their  statutes  contain  provisions  for 
supplying  water  beyond  the  limits  for  compulsory  supply.  In  a 
certain  sense  the  supply  of  water  even  beyond  these  limits,  but 
within  the  limits  of  the  Act,  is  compulsory,  inasmuch  as  section 
86  of  the  Act  of  1855  declares  that  the  Appellants  shall  cause 
pipes  to  be  laid  down  and  water  to  be  brought  to  every  part  of 
the  places  and  districts  within  the  limits  of  the  Act  beyond  the 
limits  for  compulsory  supply  whenever  a  sufficient  requisition 
upon  them  to  do  so  diall  be  made,  and  they  are  not  entitled  to 
make  profit  by  such  supply  beyond,  any  more  than  within,  the 
proper  compulsory  limit. 

Rates  of  limited  and  defined  amount  are  to  be  levied  in  the 
one  case  just  as  in  the  other. 

The  incoma  on  which  the  City  of  London  were  held  liable  to  Q^^i^t. 
be  assessed  in  the  case  of  The  Attorney  General  v,  Scott  was  Soott, 
different  from  the  rates  levied  by  the  Appellants,  and  in  that  fJJ^^T^ 

Times.  302. 
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case  the  city  were  matiTig  large  aocumulatioiui  of  money  not 
appropriated  by  statute  or  otherwise. 

On  behalf  of  the  Inland  Bevenne  it  was  replied,— -{1.)  That 
the  supply  of  water  to  the  city  of  Glaajgow  until  the  year  1865 
was  in  the  hands  of  two  joint  stock  companies, — **  The  Glasgow 
**  Waterworks  Company/'  and  the  '*  Gorbals  GbaTitation  Water 
''Company"  Sections  13,  31,  and  33  of  the  Glasgow  Water 
Company's  Act,  1  ft  2  Vict.  cap.  86.,  and  sections  48,  48,  60,  and 
110  of  the  Gk>rbals  Gravitation  Waterworks  Company's  Act, 
9  &  10  Yict.  cap.  347.,  were  referred  to  as  authorising  these 
companies  to  levy  rates,  borrow  mqney,  provide  ainlnng  fmid, 
and  reduce  rates  in  certain  circumstances,  just  as  in  the  case  of 
the  Appellants. 

Both  of  these  Companies  were  annually  assessed  for  their 
profits, — ^that  is  to  say,  the  amount  of  the  rates,  after  deduction 
of  the  costs  and  charges  of  carrying  on  the  undertaking  under 
the  third  case,  No.  III.,  Schedule  A.,  of  6  ft  6  Vict.  cap.  36. 

In  the  year  1866  the  Glasgow  Gori)oration  Waterworks^  Act 
came  into  operation.  After  ^s  the  assessment  was  restricted 
to  the  tax  on  annuities  and  the  interest  of  money  payable  out  of 
the  water  rates,  until  the  supplementary  assessment  in  question 
was  made. 

(2.)  Whatever  name  may  be  applied  to  the  water  rate,  it  is 
certain  that  in  its  origin  the  water  company  was  a  commercial 
undertaking.  It  is  so  still,  except  that  payment  of  rates  under 
the  old  companies  was  not  compulsory. 

They  enter  into  coiitracts  with  traders  and  others  to  supply 
them  with  water  on  terms  which  may  be  mutually  agreed  on, 
nnd  also  let  meters  on  hire,  which  are  transactions  of  a  purely 
commercial  nature. 

Formerly,  if  you  took  the  water  you  paid  for  it,  if  not,  you 
did  not  pay;  but  now,  within  a  certain  ''defined  area,"  you 
must  pay  the  rate  whether  you  use  the  water  or  not. 

18  &  19  Vict.       (3.)  The    rates    are    only    compulsory    within    this    certain 
82?86.^^'  *^^'  "  defined  area,"  via.,  the  municipality  of  Glasgow ;  without  there 
is  a  large  area  entitled  to  water  privileges,  comprising  all  the 
suburbs  of  Glasgow,  and  towns  so  far  distant  as  Barxliead  in 
Renfrewshire. 
This  area  must  contain  100,000  inhabitants ;  perhaps  more. 
AVithin  the   whole   of  this  area   the   cori)oration   is   bound, 
certain  conditions  being  complied  with,  to  introduce  the  water, 
but  no  one  is  obliged  to  take  it  unless  he  agrees  to  do  so. 

Sec.  93.  (4  )  The  Appellants  are  empowered  to  fix  from  time  to  time 

the  rates  to  be  levied  without  the  limits  of  compulsory  rating, 
but  the  rights  of  limitation  of  rates  obtained  by  certain  districts 
under  the  Acts  of  the  companies  existing  in  1866  are  still  in 
force.  So  far,  therefore,  as  the  extra-municipal  districts  are 
foncenied,  the  Glasgow  Water  Commissioners  are  undoubtedly 
canying  on  a  purely  commercial  undertaking.  They  supply  an 
article  which  the  inhabitants  may  or  may  not  take,  and  they 
have  authority  to  make  them  pay  an  adequate  price  for  it. 
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(6.)  If  any  of  the  suburban  districtB  do  take  the  water  they 
miist  engage  to  take  it  for  three  successive  years,  when  they  may 
cease  to  be  customers  of  the  corporation  if  it  sxiits  them.  From 
this  point  of  view,  the  position  of  the  corx>oration  in  those 
districts  is  precisely  that  of  the  old  companies,  whose  liability 
to  pay  income  tax  was  never  doubted. 

Can  «  rate  of  this  kind  legally  be  deemed  a  '*  district  rate  "  P 
Reference  is  again:  made  to  the  case  of  the  Attorney  General 
V.  Black. 

Mr.  Justice  Keating,  in  distinguishing  tiie  Brighton  tax  from 
a  ''  district  rate/'  says,  **  I  am  of  opinion  that  it  does  not  partake 
*'  of  the  character  of  a  '  district  rate '  imposed  by  the  inhabitants 
''on  themselves.''  Mr.  Justice  Lush  says,  ''A  rate  is  a  call 
**  made  by  the  local  authority  on  a  given  class  of  inhabitants 
"  from  time  to  time  as  occasion  requires." 

(6.)  The  Appellants ,  being  merely  trustees,  and  personally 
deriving  no  gain  or  profit  from  their  office,  does  not  seem  to 
affect  the  question,  which  is,  is  there-  any  surplus  after  deducting 
from  the  receipts  all  the  ordinary  expenses  which  are  necessary 
for  carrying  on  the  undertaking  P  There  are  no  grounds  under 
the  Income  Tax  Acts  for  exempting  it  because  the  undertaking 
is  vested  in  a  corporate  body.  By  section  40  of  5  &  6  Yict. 
c.  36.,  bodies  politic  or  corporate  are  chargeable  as  persons,  and 
the  chamberlain,  or  other  such  officer,  is  bound  to  do  all  the  acts 
necessary  for  their  due  assessment. 

In  the  Attorney  Oeneral  v,  Scott,  January  1874,  28  Law 
Times,  302,  the  Oity  of  London  were  held  liable  for  the  tax  on 
their  income,  just  like  an  individual. 

In  the  case  also  of  the  Tyne  Improvement  Commissioners  r. 
Overseers  of  Chirton  (1  Ellis  and  Ellis,  516),  and  the  Birkenhead 
Dock  Trustees  v.  Overseers  (2  Ellis  and  Blackburn,  148),  piD- 
vision  was  made  by  Act  of  Parliament  for  the  application  of 
the  profits  in  the  formation  of  a  sinking  fund  or  otherwise,  on 
the  repayment  of  principal  moneys  borrowed,  and  the  Court  did 
not  regard  that  circumstance  as  affecting  the  question  before  it, 
but  held  that  the  profits  constituted  the  income,  which  was  the 
measure  of  the  extent  of  the  liability  in  respect  of  occupation  for 
rating  purposes. 

The  Commissioners,  having  considered  the  whole  case,  refused 
the  appeal,   and  affirmed  the  assessment;  but  the  Appellants, 
being  dissatisfied  with  that  decision,  craved  a  case  for  the  opinion  37  vict. 
of  the  judges.  cap.  16,  sec  s». 

The  Solicitor  General. — In  this  case  the  Citiwii  seeks  to  bring 
within  the  operation  of  the  Income  Tax  Act,  and  I  contend  that 
it  does  fall  within  the  operation  of  that  Act,  certain  revenue 
derived  by  the  Glasgow  Waterworks  Commissioners.  The 
concern  is  a  trading  concern  just  as  much  as  it  was  in  the  hands 
of  the  public  companies  before  the  Commissioners  held  it.  The 
expressions  used  in  the  income  tax  are  very  wide,  and  it  has 
been  observed  in  the  authorities  already  quoted  to  your  lordship 
that  it  is  really  a  question  of  common  sense,  and  not  a  qiiestion 
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of  mere  strict  law,  whether  you  are  to  deal  with  a  concern  of 
this  kind  of  property  and  profits  within  the  meaning  of  the  Act. 
Tlie  contention  on  the  other  side  is  chid9[y  based  upon  the 
exception  which  is  indicated  in  the  opinions  of  the  learned 
judges  who  decided  the  case  of  the  Attorney  General  against 
Black,  to  the  effect  that  a  district  rate  does  not  fall  within  the 
incidence  of  the  income  tax.  That  is  a  proposition  which,  as 
understood  by  the  judges  according  to  my  view,  I  do  not  in  the 
least  degree  dispute.  Where  you  have  a  rate  levied  as  in  the 
poor  law,  for  the  support  of  a  pauper,  a  burden  upon  the  com- 
munity, and  a  rate  levied  for  the  purposes  of  meeting  the  burden, 
and  for  the  benefit  and  maintenance  of  a  pauper;  that  is  in  no 
direct  or  proper  source  for  the  benefit  of  the  ratepayer  who  pays. 
That  is  the  plain  incidence  of  a  public  rate  levied  within  a 
particular  district  for  the  benefit  of  certain  objects  within  it. 

Lord  President, — Is  it  not  for  the  public  benefit  that  a  pauper 
is  maintained? 

Solicitor  General, — Undoubtedly,  but  the  one  case  is  an 
arrangement  to  meet  a  real  burden,  it  is  not  the  produce  of 
profit  and  property. 

Lord  President. — But  it  is  the  produce  of  a  tax,  and  I  question 
if  this  is. 

Solicitor  General. — ^Undoubtedly,  that  is  what  I  contend  for. 
The  17,000Z.  is  what  arises  in  relation  to  a  certain  stock-in-trade, 
it  is  produced  by  that  stock-in-trade,  because  keeping  up  that 
stock-in-trade  and  supplying  the  water  by  means  of  distributing 
reservoirs,  and  the  works  at  Loch  Katrine  are  necessary  to 
furnish  and  supply  it.  This  the  statute  enjoins  on  the  corpora- 
tion as  a  condition  of  what  they  are  entitled  to  levy. 

Lord  President. — Take  out  of  consideration  altogether  the 
surplus  over  the  income,  and  take  the  case  of  the  income  alone. 
Suppose  the  Commissioners  levy  a  rate  which  is  equivalent  to 
the  maintenance  of  their  works  and  the  ordinary  expenses  and 
payments  into  their  sinking  fund ;  you  propose  to  charge  income 
tax  upon  what  is  to  go  to  the  sinking  fund  P 

Solicitor  General. — ^Unquestionably. 

Lord  President. — That  prevents  them  discharging  the  obliga- 
tion under  the  119th  section  to  the  full  extent,  because  you  take 
something  off  the  sum. 

Solicitor  General, — But  if  they  have  to  pay  income  tax  they 
must  provide  for  it,  as  they  provide  for  the  property  tax,  which 
they  pay  on  the  heritages  they  possess.  That  is  one  of  their 
current  expenses,  and  if  there  be  an  income  subject  to  deduction 
of  income  tax,  they  must  calculate  on  that  deduction. 

Lord  President. — Then  they  must  raise,  in  addition  to  what  is 
required  for  the  sinking  fund,  so  much  more  as  will  be  2d.  to 
the  pound  on  the  sinking  fund. 

Solicitor  General. — Yes,  just  as  they  estimate  income  tax  and 
other  public  burdens  on  the  heritages  they  possess. 
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Lord  Deaa, — Would  not  that  be  ratepayers  paying  income  tax 
on  their  own  ezpenitnreP 

Solicitor  General. — I  do  not  think  so.  That  is  what  I  am 
coming  to  8X>eak  to.  I  say  you  must  look  at  the  substantial 
character  of  the  transaction. 

Lord  President. — I  do  not  see  the  distinction  between  that 
rate  and  a  poor  rate.  If  the  parochial  board  levied  too  much 
and  carried  a  balance  to  the  next  year's  account,  would  you  not 
assess  that  as  profits.^ 

Solicitor  General. — It  goes  to  meet  a  burden  as  before.  I 
hardly  think  you  can  call  it  a  profit.  I  venture  to  say  that 
the  moneys  which  go  to  the  sinking  fund  are  not  of  that  same 
character. 

Lord  President. — ^What  do  you  say  to  the  case  of  a  highway 
board  and  a  paving  rate,  a  rate  for  the  purposes  of  maintaining 
a  road  or  street  P 

Lord  Deas. — There  is  an  obligation  to  spend  that  money  on 
the  street. 

Solicitor  General. — No  doubt,  but  I  think  the  difference  lies 
here.  It  is  quite  within  my  argument  that  where  the  fund 
€omes  from  the  public  for  the  benefit  of  a  particular  district, 
that  is  looked  on  as  a  source  of  income  granted  by  the  Crown  to 
that  district,  just  as  much  as  giving  theui  money  or  propei-ty,  or 
adding  to  the  common  good  of  the  district.  On  the  other  hand, 
where  you  lay  a  burden  upon  a  particular  section  of  the  com- 
munity, which  is  not  for  the  benefit  of  individuals  merely, 
but  for  the  benefit  of  the  whole  world,  or  any  person  who  goes 
upon  the  road,  and  a  rate  which  is  for  the  maintenance  of  a  road 
within  that  district,  that  is  looked,  upon  as  a  public  impost 
levied  from  a  particular  section  of  the  community. 

Lord  President. — Does  not  water  fall  as  much  within  that 
description  as  anything? 

Solicitor  General. — No,  for  this  reason,  that  the  water  which 
is  charged  against  the  proprietor  or  tenant  of  a  house  is  being 
furnished  to  that  house,  and  thus  to  a  certain  extent  increases 
its  value,  and  is  therefore  for  the  individual  uses  of  the  parties. 

Lord  President. — And  also  for  the  uses  of  the  whole  people 
who  come  to  the  borough. 

Solicitor  General. — Well,  it  is  right  that  people  who  clean 
themselves  and  wash  themselves  should  take  the  use  of  the 
water,  and  be  thereby  Siifer  from  other  consequences;  but  I 
-contend  that  the  purpose  and  object  of  it  all  is  individual 
benefit,  and  not  only  so,  but  there  is  a  trade  carried  on.  It  is 
right,  for  instance,  that  people  should  have  bread  to  eat  and  gas 
to  burn :  and  a  corporation  may  yndertake  the  duty  of  supplying 
these.  They  do  in  Glasgow  undertake  the  duty  of  furnishing 
gas,  and  when  they  do  that,  they  are  merely  doing  what  a 
private  company  did  before  by  arrangement  sanctioned  by  the 
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Legislature,  an  arrangement  which  is  confined  to  the  Corporation 
of  Glasgow  on  the  one  hand,  and  to  proprietors  of  lands  and 
houses  within  certain  limits  on  the  other.  The  town  council 
thus  manufacture  gas  for  them,  and  provide  water  for  them, 
with  this  view  that  they  may  get  it  at  cheaper  and  more  moderate 
rates  than  private  companies^ 

Lord  PretidenU — ^This  body  in  question  is  not  the  municipal 
body. 

Solicitor  General. — It  is  a  municipal  body  constituted  of  the 
corporation. 

Lord  President, — They  have  no  funds  excepting  those  derived 
from  this  assessment. 

Lord  De(u. — They  are  constituted  for  the  ratepayers  within 
the  municipal  district,  and  they  are  just  the  municipal 
ratepayers. 

SoUeitor  General. — I  do  not  know  that  it  is;  but  they  differ 
in  one  sense  trustees  for  the  ratepayers  within  their  limits,  but 
not  for  the  public  generally.  They  are  not  maintaining  a 
highway  for  the  pubUc  generally,  but  waterworks  for  certain 
persons  within  a  given  area. 

Lord  De€u. — But  what  the  corporation  pay  out  is  nothing 
but  the  expenditure  of  the  ratepayers. 

Solicitor  General. — I  do  not  know  that  it  is;  but  they  differ 
in  this  way,  that  the  ratepayers  have  no  further  control  upon 
them.  They  are  an  elected  body  by  the  ratepayers;  but  once 
in  the  management  they  are  not  in  the  position  of  members 
of  the  company;  I  mean  the  public  are  not.  I  can  quite  see 
that  the  company  is  a  corporation  constituted  undoubtedly  for 
their  benefit  solely;  and  accordingly  and  by  reason  of  the 
benefit  conferred  upon  them  by  the  Act;  and  only  if  these 
benefits  are  afforded  to  them  in  the  manner  contemplated  by  the 
statute,  is  it,  that  the  right  to  levy  the  rate  arises  at  all.  Now, 
I  say  that  that  is  totally  different  from  the  other  case  of  laying 
it  on  a  particular  section  of  the  community,  a  tax  intended  to 
benefit  the  whole  population,  or  any  portion  of  the  public  who 
may  go  there.  It  is  totally  different  where,  in  order  to  supply 
one  of  the  common  necessaries  of  life  to  all  the  inhabitants; 
within  a  particular  limit,  the  Legislature  empowered,  of  course 
in  the  belief  tlitit  it  is  for  the  good  of  the  community,  and  at  the 
instance  either  of  tlie  coniiiiunity  or  those  represented,  the 
corporation  to  supply  that  common  necessary  of  life,  and  reduce 
the  charge  they  have  to  pay  to  a  minimum  cost,  because, 
unquestionably,  that  is  the  purpose  of  the  statute.  I  venture  to 
say  it  is  something  exceedingly  dift'erent  from  a  poor  rate.  T 
(|uite  admit  that  it  is  for  the  benefit  of  everybody  that  streets 
should  be  paved,  and  roads  made  for  the  use  of  any  who  may  go 
on  them,  or  pass  over  or  frequent  them  without  being  the  owner 
of  houses  or  heritages.  I  can  also  say  that  it  is  for  the  benefit 
r)f  particular  districts  that  i^atipers  should  be  cared  for  and 
housed  and  fed;  but  then,  that  is  a  different  thing  as  regards 
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the  commimity.     The  one  is  a  burden  upon  the  private  man  as  a 
ratepayer;  but  for  the  other  he  only  gets  quid  pro  quo,  but 
more  for  his  money  than  a  private  adventurer  would  give.     No 
doubt  a  certain  amount  of  cleanliness  ensues,  because  there  are 
persons  who  mi^ht  not  make  such  a  liberal  use  of  water  if  it 
welre  not  forced  upon  them;  but  that  is  an  advantage  for  which 
the  ratepayer  pays  a  small  cost,  without  its  being  brought  about 
by  the  limitation  which  the  Act  imposes  on  the  rate  or  charge 
made;  but  then  the  rate  or  charge  is  for  the  thing  supplied  to 
each   individual.     As   a  corporation   the   gas   company   charge 
according  to  meter;  for  those  who  bum  gas  the  charge  is  thus 
differently  made.     But  the  real  meaning  of  the  charge  in  the 
case  before  us  is  to  substitute  for  the  rate  which  the  Oorbals 
Oravitation  Company  on  the  one  side,  and  the  Olasgow  Water 
Company  on   the  other  side,   were  induced   to  levy   from   the 
inhabitants  of  those  districts  before  the  concerns  were  amal- 
gamated and  vested  in  this  corporatjbn  by  means  of  the  statute. 
It  is  really  and  truly  a  rate  in  the  one  case,  a  deduction  from  the 
private  fortune  or  means  of  the  individual  for  the  purpose  of 
maintaining  those  who  are  burdened,  on  the  community  and  with 
which  they  are  burdened  for  behoof  of  the  community.     It  is  a 
very  different  thing  when  there  is  no  return  made  for  the  rate, 
which  is  really  a  moderate  charge  for  that,  which  is  supplied ; 
indeed  the  most  moderate  charge  possible,  because  it  is  intended 
to  be  strictly  a  charge  nearly  at  cost  price,  charging  a  cost 
price,  or  about  a  cost  price,   for  .what  a  private  company  or 
individual   would   charge   additional   profit    upon    in    order   to 
make  a  dividend.     They  are  in  reality  making  a  purchase  of 
their  supply,   just  as   in  the  other  case  they  would   purchase 
their  gas  supply  upon  favourable  terms ;  because  the  trade  of  or 
manufacture  in  gas  within  the  limits  of  that  particular  district  is 
for  the  behoof  and  benefit  of  the  inhabitants  in  that  district 
alone.     It  is  taken  out  of  the  hands  of  the  private  trader  or  the 
company  trader,  and  put  into  the  hands  of  a  corporatio9  con- 
stituted as  representative  of  the  public  themselves.     Now  it  is 
possible  that  a  private  company  may  trade  without  profits.     A 
private  company  by  reason  of  competition  may  charge  so  low  a 
price  for  water  or  anything  else  as  to  make  small  profits,  and  the 
amount  upon  which  they  pay  income  tax,  too,  varies  accordingly. 
But  the  question  is,  have  you  not  here  a  property  within  the 
strict  sense  of  the  statute,  a  property  from  which,  in  this  sense, 
profits  may  be  derived,  and  profits  which  in  this  sense  were 
derived?    The  water  consumed  by  them  in  a  given  area  may  be 
improved  beyond  a  moderate  price,  and  become  more  than  suffi- 
cient to  meet  the  cost  of  production. 

Lord  Deas, — That  is,  taking  it  as  a  tax  upon  property? 

Solicitor  General. — ^Tes. 

Lord  Deas. — Do  you  think  a  tax  on  property  can  be  levicnl  on 
any  other  ground  than  the  valuation  roll? 

Solicitor    General. — I    am    taking    it    on    the    result    of    tlie 
operations   of  a  water  company.     I  say  the  profit   is   a   profit 
740.-»  B 
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arising  witliin  the  meaning  of  the  Income  Tax  Act,  arising  oat 
of  the  carrying  on  of  the  waterworks,  which  form  a  property 
capable  of  yielding  profits  within  the  meaning  of  the  Income 
Tax  Act.  The  Income  Tax  Act  under  Schedule  A.  includes  all 
lands,  tenements,  and  so  forth;  and  by  the  third  rule  of  Schedule 
A.,  sec.  60.,. it  is  laid  down  that  the  produce  of  these  waterworks, 
the  clear  produce  as  the  statute  5  &  6  Yict.  originally  stood,  the 
clear  produce  payable  or  divisible  amongst  the  persons  entitled 
to  it,  being  the  members  of  the  company  or  the  owners  of  the 
soil  or  property,  or  payable  to  any  creditor,  or  other  person 
whatever  having  a  claim  on  or  out  of  the  said  profits,  ''shall," 
&c.  (reads). 

Lord  President, — I  have  the  greatest  difficulty  of  making 
anything  of  Schedule  A.  in  connexion  with  this.  You  say  you 
must  levy  so  much  more  if  you  have  not  money  to  pay  income 
tax,  and  charge  that  as  one  of  your  current  expenses  against 
revenue ;  but  is  not  water'  the  balance  of  the  account  after  all 
the  charges  against  the  revenue  have  been  made?  I  quite 
understand  the  property  and  every  other  tax  which  these 
Commissioners  pay  in  respect  of  their  property  as  a  water  com- 
pany. Those  form  their  annual  expenses  and  they  charge  them 
in  their  accounts  before  this  sum  of  17,000Z.  was  brought 
out. 

Solicitor  General, — No;  with  all  deference  I  say  that  what- 
ever is  required  is  so  provided  for.  This  is  not  a  deduction 
on  a  provision  that  must  be  made  under  the  statute;  it  is 
somewhat  the  same  as  if  this  were  the  case.  Take  a  private 
trading  company,  the  partners  of  which  resolve  to  pay  off  a 
certain  amount  of  the  capital  of  their  debt,  and  they  are  quite 
entitled  so  to  provide;  but,  in  estimating  the  profits  from  the 
gross  receipts,  you  cannot  deduct  any  sum  applicable  to  the 
payment  of  the  debt;  and  if  you  were  to  treat  these  as  profits, 
adjusting  that  according  to  the  ordinary  rule  applicable  under 
the  Income  Tax  Acts,  then,  although  for  the  purposes  of  levying 
they  are  entitled  to  charge  against  the  ratepayers  a  sum  for  the 
purpose  of  forming  a  sinking  fund,  yet  on  a  question  of  income 
tax,  they  are  not  entitled  to  deduct  that  sum  so  payable  from  the 
amount  of  profit.  In  other  words,  whatever  goes  to  the  sinking 
fund,  and  is  available  for  the  sinking  fund  is,  within  the  mean- 
ing of  the  Income  Tax  Act,  profit. 

Lord  President. — That  raises  a  great  difficulty  in  this  statute, 
l)ecause  if  they  are  bound  to  pay  a  sum  of  not  less  than  1  per 
cent,  on  their  debt  into  the  sinking  fund  for  the  first  .10  year^, 
and  30*.  per  cent,  per  annum  after  that,  they  are  bound  io  pay 
that,  and  are  not  entitled  to  levy  any  money  except  for  such  a 
purpose  as  that.  If  they  happen,  not  by  accident,  to  have  any 
balance,  they  are  told  what  to  do  with  it;  they  are  to  appropriate 
that  sum  by  the  statute,  and  it  is  for  'that  30*.  per  cent  per 
annum  on  which  you  propose  to  tax  them. 

Solicitor  General, — It  is  not  levied  in  that  name  or  in  that 
form  at  all. 
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Lord  President. — ^But  it  is  ascertained  in  that  fonn. 

Solicitor  General, — It  is  estimated  merely.  If  there  be  public 
rates  exigible  they  have  i)ower  under  the  statute  to  lower  these 
on  whateyer  i>art  of  the  fund  they  may  fall.  In  estimating  the 
amount  of  the  domestic  rate  or  other  rate  chargeable  for  water 
the  price  of  water  is  to  be  regulated  by  these  considerations. 
They  are  not  bound  to  do  more  than  estimate.  They  must  make 
such  an  estimate  as  will  cover  the  amount  necessary;  but  then 
the  whole  of  it  is  to  be  raised  by  charging  a  higher  price  for 
water  and  in  no  other  way.  Now  Schedule  D.  or  the  rules 
attached  to  Schedule  D.  govern  the  case  of  corporations  and 
waterworks.  They  are  transferred  by  the  statute  29  Vict. ;  and 
the  provision  there  made  is,  the  said  duty  of  20^.  in  the  pound 
"  shall  extend  to  every  person  *'  (reads  down  to  "  directed  to  be 
therein  charged ").  So  that  what  Schedule  D.  deals  with, 
amongst  other  things,  is  profits  arising  from  a  profit  in  con- 
nexion with  a  property,  or  the  profits  arising  in  any  other 
manner  or  way  not  specified  in  the  statute,  or  previously  speci- 
fied in  the  Income  Tax  Act.  Now  I  venture  to  say  that  there 
is  the  greatest  possible  difference  between  the  case  of  a  rate- 
payer, for  I  don't  object  to  the  word,  if  the  meaning  of  the 
thing  be  looked  to,  being  stipplied  with  water  at  a  rate,  and 
being  repaid  for  the  maintenance  of  the  waterworks  by  having 
water  so  supplied,  and  the  case  of  gas  being  supplied  in  respect 
of  a  rate  by  a  corporation  entitled  to  charge  only  the  cost  price, 
with  an  addition  to  meet  their  expenses;  and  the  greatest 
possible  difference  between  that  and  the  case  of  maintaining  a 
pauper.  .The  one  of  these  cases  is  a  public  benefit,  and  the  other 
is  recognised  as  a  public  burden,  and  is  always  so  called.  Who 
would  speak  of  a  water  rate  as  a  burden,  or  of  a  gas  rate  as  n 
burden,  when  a  thing  is  given  in  return  for  the  rate? 

Lord  President. — I  must  confess  I  am  not  acquainted  with  the 
subject  of  gas  rates. 

Lord  Ardmillan. — A  gas  ratepayer  pays   for  what  everyone 
consumes. 

Solicitor  General. — Well,  you  can  use  water  in  cooking  and 
other  purposes,  if  it  is  not  drunk. 

Lord  Decs. — But  you  must  pay  for  the  water  whether  you 
drink  it  or  not. 
Lord  Ardmillan. — And  you  don't  do  that  in  the  case  of  gas. 

Solicitor  General. — But  you  don't  make  the  consumption  of 
gas  compulsory.  I  cannot  admit  that  it  is  a  burden;  I  should 
think  it  a  much  greater  burden  in  my  case  not  to  have  it.  Now 
in  point  of  fact,  what  I  maintain  in  the  first  place  is  this,  that 
the  Glasgow  Corporation  or  Water  Commissioners  are  in  posses- 
sion of  a  subject  of  the  nature  ronteniplated  by  the  Income 
Tax  Act,  and  which  produces  to  them  a  certain  revenue  by  and 
really  through  the  sale  of  the  commodity  they  produce.  Now 
I  think  it  is  exceedingly  material  in  this  question  to  consider 
the  sources  from  which  that  revenue  is  derived.  They  (\ve  set 
forth  in  the  printed  pax>ers,  and  I  shall  not  refer  to  them 
7105  B  2 


42  EXGHEQUEB   CASES 

further,  except  in  so  far  as  they  are  set  forth  in  the  Appendix. 
There,  .are  at  all  events  three  sources.  One  is  the  compalsory 
rate,  within  the  compulsory  limits;  the  second  is  a  rate  leviable 
over  a  large  area  embraced  in  the  limits  of  non  compulsory 
application,  that  is  to  say,,  non  compulsory  upon  the  consumer  of 
the  water. 

Your  LordshixM  are  informed  that  there  is  a  very  large  area, 
going  as  far  as  Barrhead  in  Benfrewshire,  and  extending  even  to 
Benfrew  itself.  There  is  a  special  clause  in  the  Act  applicable 
to  that  town,  and  the  payment  they  are  to  make  for  their  supply 
beyond  those  limits,  I  mean  the  rule  of  assessment,  is  quite 
different  from  what  it  is  within  the  limits  of  compulsory  supply. 
Within  the  limits  of  compulsory  supply  there  is  a  provision  that 
on  one  side  of  the  river  they  shall  not  exceed  for  the  domestic 
water  rate  the  sum  of  1^.  per  pound.  That  is  the  limitation  or 
maximum;  but  then  I  think  your  Lordships  will  find  that  the 
only  obligation  on  the  part  of  the  Commissioners,  where  they 
have  a  surplus,  or  where  they  find  that  the  expense  of  furnishing 
the  water  is  diminishing,  and  that  they  can  reduce  the  rate,  is 
to  give  only  those  persons  whom  they  more  strictly  rei^esent 
the  benefit  of  that  reduction  in  the  rate,  namely,  proprietors 
within  the  limits  of  compulsory  supply.  There  is  a  limitation 
in  their  power  to  assess  those  beyond  the  limits  of  compulsory 
supply  who  are  using  the  water.  Section  93  you  will  find  deals 
with  the  rates  to  be  levied  beyond  the  compulsory  limits,  and  as 
I  read  the  statute  the  Commissioners  can  give  the  benefit  to  the 
compulsory  ratepayers  of  the  whole  reduction  in  the  cost  of  the 
supply  without  relieving  to  any  extent  those  who  pfiy  rates  in 
terms  of  section  93.  The  only  provision  under  section  93  is  that 
the  rates  '*  levied  shall  not  exceed  "  (reads  doivn  to  '^'Qorbals 
Gravitation  Company  '*). 

Lord  President. — The  people  beyond  the  limits  of  compulsory 
supply  have  the  benefit  over  those  within  the  limits  in  one  view 
on  account  of  the  maximum  rate. 

Solicitor  General. — There  is  also  a  maximum  in  the  case  of 
those  on  the  south  side,  within  the  limits  of  compulsory  supply. 

Lord  President. — Yes,  but  the  provision  there  is  that  the  rates 
nhall  not  be  beyond  those  of  the  old  companies. 

Solicitor  General. — On  the  north  there  is  no  limit  on  the 
domestic  rate,  but  in  the  case  of  those  on  the  south  side,  at  the 
end  of  section  90  it  is  said  "  Provided  always,"  (reads  down  to 
"annual  value").  Then  there  is  the  equalising  clause  which 
follows  section  92,  which  is  important  because  it  refers  to  the 
regulation  of  the  water  rate  80  as  not  to  exceed  the  expenses 
nnd  other  charges  requisite  to  be  raised.  It  provides  that  they 
shall  *'  from  time  to  time  regulate  the  rates  to  be  levied  for  the 
sui)ply  "  (reads  down  to  ''  the  full  annual  value  ").  That  is  to 
say,  the  first  benefit  goes  to  those  within  the  limits  of  compulsory 
supply  on  the  north,  and  then  if  they  are  paying  more  than  the 
maximum  rati*  exigible  from  ratepayers  to  those  on  the  south. 
Then  it  is  said,  "Provided  that  such  a  rate  shall  not  be  more 
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'*  tiian  Is.  in  the  x>ound,  a  reduction  shall  be  made  on  the  whole  '' 
(reads  dawn  to  ''  both  sides  of  the  riyer  Clyde  '').. 

Lord  President, — Suppose  the  Commissioners  found  them- 
selves in  a  position  to  act  on  the  last  proviso,  and  make  a 
reduction  in  the  rate  on  both  sides  of  the  river,  say  6d.  or  3^.  of 
a  reduction,  would  they  be  entitled  at  the  same  time  to  keep  up 
the  old  high  rate  upon  the  people  beyond  P 

Solicitor  General. — Most  unquestionably  they  are  entitled  to 
rate  the  non-compulsory  consumers  to  the  full  amount  autho- 
rised to  be  levied  by  the  Glasgow  Waterworks  and  Gtorbals 
Gravitation  Acts.  I  conceive  that  it  is  not  incompetent  to  rate 
the  non-compulsory  ratepayers  up  to  that  limit.  It  is  what 
the  statute  contemplates,  because  the  words  of  section  92  are 
imperative  that  when  they  find  the  current  rates  admit  of  con- 
siderable reduction  they  are  enjoined  and  required  to  give  the 
benefit  of  that  reduction  to  those  parties  within  the  compulsory 
limits  who  are  paying  the  domestic  rate.  They  are  first  to 
apply  the  reduction  so  as  to  give  those  upon  the  north  side  of  the 
Clyde  the  benefit  of  it,  and  put  them  on  a  par  with  the  house- 
holders paying  the  domestic  rate  on  the  south  side,  because 
there  is  a  limit  of  Is.  in  the  one  ease  and  not  in  the  other.  To 
have  the  advantage  of  paying  less  than  1^.  they  must,  under  the 
statute,  receive  an  equal  benefit  from  the  reduction  in  cost  or 
charge.  There  is  no  provision  in  the  statute,  and  nothing  to 
show  that  the  Legislature  contemplated  that  upon/  the  water  rate 
requiring  to  be  reduced  the  benefit  of  that  reduction  should  be 
given  to  those  out  of  the  non-compulsory  limits.  On  the  con- 
trary, the  Commissioners  by  the  express  words  of  the  statute 
''  shall  and  are  hereby  required  to  make  a  reduction  on  the 
"  domestic  rate  within  the  compulsory  limits." 

Lord  Ardmillan. — ^But  then  in  regard  to  the  compulsory 
limits,  there  is  a  further  qualification,  that  wherever  no  more 
than  Is.  is  charged  the  reduction  shall  be  equalised  over  the 
whole  within  the  compulsory  limits  on  both  sides.  Tou  have  an 
ultimate  equalisation  within  the  compulsory  limits.  Beyond  the 
compulsory  limits  you  have  no  such  equalisation.  It  is  left  to 
stand  on  the  prescriptive  rates  to  be  levied. 

Solicitor  General, — ^It  is  so ;  there  is  power  to  levy  up  to  those 
rates  to  which  I  referred,  but  the  important  part  is  this,  that  the 
statute  obviously  recognises  that  in  carrying  out  this  work  they 
are  carrying  it  on  for  the  immediate  benefit  of  the  ratepayers 
within  the  compulsory  limits. 

Lord  President. — Have  the  inhabitants  beyond  the  compulsory 
limits  any  representation  in  this  body? 

Solicitor  General, — I  cannot  answer  that  question  precisely. 

Mr,  McLaren. — The  Commissioners  are  the  town  council. 
The  non-compulsory  ratepayers  would  be  beyond  the  municipal 
boundaries. 

Solicitor  General. — The  inhabitants  of  llent'rew  and  Banhoad 
would  also  be  beyond  the  municipal  boundaries. 
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Lord  Presidfint. — I  can  understand  that  some  of  them  would 
be  beyond  the  limits,  but  I  wanted  to  know  if  the  whole  of  those 
beyond  the  compulsory  limits  were  also  beyond  the  municipal 
boundaries. 

Mr.  McLaren. — I  shall  find  that  out  from  the  statute. 

Lord  President. — I  think  the  proposition  now  maintained 
seems  to  be  that  these  Commissioners,  as  representing*  the  in- 
habitants within  the  compulsory  limits,  may  make  a  very  good 
thing  of  the  concern,  and  out  of  the  people  beyond  the  compul- 
sory limits,  and  that  whenever  the  Commissioners  get  them  into 
their  hands  they  may  use  them  for  the  benefit  of  the  people 
within  the  compulsory  limits. 

Solicitor  General. — That  is  the  nature  of  the  undertaking. 

Lord  President. — ^That  is  a  thing  that  could  be  done  under 
the  statute,  although  I  don't  say  that  it  has  been  done,  or  that 
it  is  likely  to  be  done. 

Solicitor  General. — ^They  have  no  representation  beyond  the 
second  section,  which  provides  that  it  shall  include  the  city  of 
Olasgow  and  the  royal  burghs  of  Rutherglen  and  Renfrew,  and 
the  burghs  Partick,  Pollockshaw,  Govan,  &c.     (Reads  section  93.) 

Lord  ATmillan. — The  sixth  clause  constitutes  the  magistrates 
and  council  of  the  city  the  Commissioners. 

Solicitor  General. — Yes. 

Lord  President. — Suppose  the  Commissioners,  who  represent 
the  inhabitants  within  the  compulsory  limits,  were  so  to  deal 
with  this  assessment  as  to  make  the  people  beyond  the  compul- 
sory limits  contribute  the  whole  sinking  fund,  that  would  be 
making  a  profit  for  the  people  within  the  compulsory  limits,  but 
that  would  require  to  be  ei^tablished  as  matter  of  fact. 

Solicitor  General. — Possibly,  but  I  am  not  saying  that  that 
fact  does  exist.  I  am  speaking  to  the  character  of  the  trade  they 
are  carrying  on.  I  say  they  are  carrying  on  a  great  work,  the 
work  of  supplying  water.  They  are  supplying  water,  and  the 
policy  of  the  Act  has  been  dictated  by  the  consideration  that 
water  is  required  as  a  necessity  in  ever^'  house.  The  only  other 
consideration  which  has  entered  into  it  is  that  the  inliabitants 
of  Glasgow  and  surrounding  district  would  be  better  supplied 
with  better  water  at  a  cheaper  rate  than  by  leaving  the  supply 
in  the  hands  of  those  companies  on  the  north  and  south  sides 
of  the  river  as  they  had  existed.  One  object  they  desired  to 
attain  was  the  bringing  in,  as  they  are  authorised  to  do  by  this 
Act,  a  large  supply  of  fresher  and  purer  water  from  Loch 
Katrine.  It  was  not  only  intended  to  absorb  previously  existing 
companies  and  previously  existing  sources  of  supply,  but  to  add 
a  new  and  very  great  source  of  supply,  and  to  do  that  if  i)ossible 
at  prime  cost  to  the  inhabitants. 

Lord  President. — Do  you  suppose  they  use  the  old  sources  of 
supply? 

Solicitor  General. — I  have  no  doubt  they  use  them  for 
manxifacturing  and  other  purpases,  but  not  tor  domestic 
consumption. 
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Lord  Ardmillan. — They  save  the  fresh  water  by  using  the 
old  water  for  manufacturing  purposes,  and  that  I  think  is  quite 
legitimate. 

Lard  Mure. — ^The  Gkirbals  Oravitation  Company  spent  an 
enormous  sum  of  money.  The  gravitation  works  on  one  estate 
alone  cost  them  40,0001. 

Solicitor  General. — In  one  of  the  agreements  with  the  burgh 
of  Renfrew,  which  had  an  agreement  with  the  Oorbals  Gravi- 
tation Company,  the  Commissioners  are  to  be  held  liable 
and  subject  to  like  obligations  and  agreements  as  the  Qorbals 
Gravitation  Company  would  have  been  prior  to  the  passing  of 
this  Act,  and  the  said  agreement  is  ratified  and  confirmed.  It  is 
provided  that  "  it  shall  not  be  lawful  to  supply,"  Ac.  (reads 
down  to  "  Glasgow  Waterworks  ").  Then  there  is  a  power  given 
to  sell  water  for  the  purposes  of  trade  by  measure,  or  according 
to  such  terms  as  can  be  agreed  upon  between  then^  and  the 
consumer.  Then  the  persons  who  are  within  the  compulsory 
limits,  and  who  are  compelled  to  take  the  water  and  use  it, — for 
it  is  hardly  presumable,  unless  they  have  inveterate  objections  to 
the  water,  that  they  will  not  use  it  when  obliged  to  pay  for  it, — 
are  to  receive  the  benefit  of  other  powers  conferred  on  the 
corporation  for  distributing  the  supply,  because  the  statute 
contemplates  that  it  is  these  ratepayers  who  are  paying  the 
domestic,  which  is  the  leading  rate  no  doubt;  those  who  pay  the 
domestic  rate  within  the  ^  compulsory  limits  are  the  persons 
under  section  92,  who  are  required  to  be  benefited  by  the 
Commissioners  if  the  receipts  of  the  company  are  raised  to  such 
an  extent  as  to  make  them  exceed  what  is  abeolutely  required  to 
meet  the  annual  expenses.  Now,  my  Lord,  my  contention  is 
this,  that  though  called  a  rate,  that  is  a  consideration  given  for 
something  supplied  by  a  public  company,  constituted  for  the 
lienefit  of  the  ratepayers  who  are  the  beneficiaries.  I  admit  that 
they  are  not  members  of  the  company,  and  that  they  have  no 
control  over  the  directors.  The  direction  and  management  of 
the  undertakings  are  vested  in  the  corporation.  Those  interested 
as  beneficiaries  have  no  way  of  influencing  the  directory  except 
by  means  of  exercising  their  privileges  in  returning  members 
from  each  ward.  But  these  persons,  the  representatives  in 
council,  have  been  constituted  into  a  separate  corporation  to 
give  the  supply  to  every  house  within  the  limits,  upon  the 
statutory  consideration  that  it  is  only  by  joint  action  tliat  the 
benefit  can  be  secured,  and  with  the  limitation  that  it  shall  not 
be  in  the  power  of  the  c>ompany  to  charge  beyond  a  certain  rate, 
which  represents  little  more  than  the  cost  of  pix)curing  it,  and 
bringing  it  into  the  dwelling-houses  of  the  ratepayers.  And 
this  differs  entirely  from  the  case  of  a  rate  for  the  purpose  of 
meeting  a  public  burden,  in  respect  that  the  coriwration  should 
supply  one  of  the  necessaries  of  life  at  a  reusonnble  price  from 
year  to  year,  and  that  if  they  themselves  sJiall  find  that  it  is 
not  a  concera  which  is  not  exempted  from  the  provision  of  the 
Income    Tax,    that    it    is    not    all    ,\    burden,    thai    it    is    an 
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advantageous  arrangement  for  the  ratepayers,  that  they  are 
getting  sufficient  consideration  for  it,  and  that  in  any  one  year, 
on  paying  a  reasonable  price,  that  reasonable  price  exceeds  the 
cost  of  production,  that  must  be  taken  and  dealt  with  as  profit 
for  the  year. 

Lord  Ardmillan, — Your  argument  has  a  good  deal  of  force  as 
applied  to  that  proportion  of  rates  collected  from  the  non-com- 
pulsory ratepayers;  but  supposing  you  are  right  there,  has  that 
the  effect  of  making  the  whole  income  subject  to  the  Income 
Tax? 

Solicitor  General, — My  contention  is  that  those  within  the 
compulsory  limits  are  ^tting  a  consideration  or  paying  it;  and 
I  say  there  is  no  distinction  between  an  excess  directed  to  be 
carried  to  the  sinking  fund,  and  that  which  is  kept  for  the 
sinking  fund;  because  if  these  are  the  profits  you  have  first  to 
determine  whether  the  surplus,  arising  in  a  concern  of  tliis  kind, 
is  a  surplus  of  the  nature  of  profits.  The  purpose  for  which  it  is 
applicable  settled  by  the  case  of  the  Attorney  General  v.  Black 
is  of  no  consequence  whatever.  It  is  immaterial  whether 
applicable  to  general  puri)08es  or  whether  applied  by  the  Legis- 
lature to  particular  purposes.  What  you  have  here  is,  as 
was  contended  in  the  case  just  mentioned,  a  special  purpose. 
The  Legislature  does  not  allow  us  to  deal  with  these  profits  as 
profits,  and  to  dispose  of  them  as  we  please.  They  are  directed 
to  be  applied  to  a  particular  purx>ose.  One  of  the  judges  in 
Exchequer,  where  the  cases  were  subsequently  decided,  Baron 
Martin,  said,  "  The  consideration  for  the  grant  of  the  duties,"  Ac. 
(reads).  In  the  Exchequer  Chamber,  Montague  Smith,  now 
member  of  the  Judicial  Committee,  said,  ''  I  am  of  the  same 
opinion,"  &c.  (reads).  Whenever  you  get  it,  it  is  not  the  less  of 
the  nature  of  a  profit  because  it  is  directed  according  to  the 
ordina^  rules  of  mercantile  dealing.  The  surplus  is  dealt  with 
as  a  profit,  and  as  profits  frequently  are  dealt  with  by  public 
compaiiies  and  private  companies  and  traders,  when  a  certain 
proportion  of  or  the  whole  of  the  profits  of  a  particular  year  are 
devoted  to  the  extinguishing  the  capital  debt  of  the  company 
or  trade  or  a  certain  portion  of  it.  Therefore  I  say  that  the 
application  of  part  of  what  they  have  made  by  the  introduction 
of  water  and  the  keeping  up  of  the  supply  is  not  the  less  a  profit 
arising  from  their  carrying  on  that  particular  kind  of  trade  or 
business,  it  is  not  the  less  a  profit,  I  say,  because  it  is  applied 
in  extinction  of  the  capital  debt  borrowed  for  the  purposes  of  the 
undertaking;  and  on  these  grounds  I  have  to  submit  that  the 
determination  of  the  Commissioners  of  Revenue  is  right. 


Judgment. 

Wednesdav,  26tli  Mav,  1875. 

Lord   President:— This    is    a    case    stated    for   opinion    of  the 
Court  by  the  Commissioners  of  Property  and  Income  Tax  of  the 
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eity  of   Glasgow.     The  Olaagow   Cori)oration   Water   Commis- 
sionera  were  charged  under  Schedule  D.  of  the  Income  Tax  Act 
with  duty  upon  profits  to  the  amount  of  17,0322.  155.  arising  for 
the  year  1872-3  upon  their  undertaking;   and  they  maintain 
the  sum  of  17,0322.  16^.  does  not  consist  of  profits  arising  upon 
their  undertaking^  and  is  not  assessable  to  income  tax  under 
Schedule  D.     For  the   purpose  of   answering   this   case  it   is 
necessary  to  attend  very  particularly  to  the  constitution  of  this 
Water  Corporation  Commission,  and  to  the  clauses  of  the  statute 
by  which  it  was  brought  into  existence.      It  is  a  Local  Act, 
18  A  19  Vict.  c.  18,  an  Act  which  was  obtained  by  the  citisens 
of  Glasgow  for  the  purpose  of  obtaining  a  liberal  supply  of  good 
water  for  the  city,  as  we  all  know  by  the  importation  into  the 
city  of  the  water  of  Loch  Katrine.     The  Commissioners   for 
executing  the  Act  are  the  municipal  corporation;  but  in  so  far 
as  this  question  is  concerned,  and  in  so  far  as  regards  their 
powers  as  Water  Commissioners,  they  are  a  separate  corporatifn. 
The  first  step  that  was  necessary  in  prosecution  of  the  design  pf 
that  statute  was  to  buy  up  two  old  companies  who  had  been  in* 
the  habit  of  supplying  the  town  with  water, 'one  on  the  north 
side  and  the  other  on  the  south  side  of  the  Clyde,  and  accordingly 
the  new  corx>oration  not  only  bought  up  the  whole  works  of 
these  two  companies,  but  they  also  bought  up  the  stock  of  the 
companies,  and  paid  for  this  acquisition  in  the  form  of  annui- 
ties  to   the   shareholders   of   the  two   companies.      It   became 
necessary  also  to  provide  money  for  the  purpose  of  executing 
the  necessary  works  for  bringing  in  the  water  of  Loch  Katrine, 
and   it  seems    to   have  been   estimated   that   that   would   cost 
somewhere  about  700,0002. ;  and  accordingly  a  power  is  given 
to  the  commissioners  to  borrow  money  to  that  extent.      The 
old   comx>anies   were  bought  up,   the  annuities   were  granted, 
the  money  was  borrowed,   and  the  works  have  now  been  exe- 
cuted for  several  years  and  are  in  active  operation.     The  next 
question  to  attend  to  is  what  is  the  revenue  of  the  Commis- 
sioners under  this  statute.     They  are  required  by  the  Act  of 
Parliament  to  meet   once   a   year,    and   make   up   an   estimate 
of  the  probable  expense  for  the  year  of  the  whole  undertaking; 
and  for  the  purpose  of  meeting  that,  they  are  emi>owered  to 
levy   a   rate,   which   is   called   the  domestic   water   rate,    from 
the    occupiers    of    all    dwelling-houses    within    the    municipal 
boundary,  which  is  otherwise  called  in  the  statute  the  limits  of 
compulsory  supply.     That  rate  is  laid  on  according  to  the  rental 
of  the  dwelling-houses.     Besides  that  they  are  empowered  also  to 
impose   a   public   water   rate,    not   exceeding   a    penny   in   the 
pound  on  the  full  annual  value  of  all  premises  whatever,  not 
dwelling-houses   only,   but   every   kind   of   premises   within   the 
same   limits;   and,    as   regards   what   are   called   the   limits   of 
compulsory   supply,    these   rates    nre   payable   whether   the    in- 
habitants of  the  district  within  these  limits  choose  to  use  the 
water  or  no.     In  addition  to  that  the  Water  Commissioners  are 
entitled  also  to  deal  with  the  inhabitants  of  a  certain  district 
beyond  the  limits  of  compulsory  supply,  and  to  give  them  water 
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if  they  chose  to  have  it;  and  if  they  chose  to  have  it,  they  are 
also  empowered  to  lay  on  a  rate  upon  these  parties ;  and  the  rates 
thus  raised,  whether  within  the  limits  of  compidsory  supply  or 
beyond  them,  are  to  be  applied  in  the  first  place  for  tiie  payment 
of  current  annual  expenses  of  keeping  up  Hie  undertaking  and 
conducting  the  supply  of  water  to  the  city, — ^in  short,  all 
ordinary  current  expenses.  They  are  also  applicable,  of  course, 
to  the  payment  of  interest  upon  the  money  borrowed  on  mort- 
gage, and  to  the  payment  of  the  annuities  which  have  been 
granted  to  the  shareholders  of  the  old  water  companies.  There 
is  a  further  proyision  that  after  the  lapse  of  ten  years  there  shall 
be  a  sum  at  the  rate  of  IZ.  per  cent,  upon  the  total  amount  of  the 
money  borrowed  upon  mortgage,  paid  over  into  a  sinking  fund 
for  the  redemption  of  the  debt,  and  after  the  lapse  of  20  years 
a  sum  of  30s.  per  cent,  is  to  be  paid  over  into  the  sinking  fund 
for  the  same  purpose.  If,  after  providing  for  all  these  purposes, 
there  is  any  surplus  of  the  income  for  any  year,  the  Water 
Commissioners  are  required  to  apply  it  in  making  a  reduction 
on  the  amount  of  the  domestic  water  rate  for  the  next  year ;  and 
therefore,  any  surplus  which  they  may  have  after  providing  for 
these  purposes  must  be  carried  into  the  next  year's  account,  so 
to  be  applied. 

Now  the  sum  of  17,032i.  15*.,  upon  which  the  charge  is  made 
under  Schedule  D.  of  the  Income  Tax  Act,  comprehends  the 
whole  portion  of  the  revenue  of  the  Water  Commissioners  which 
is  applied  towards  the  formation  of  the  sinking  fund,  in  re- 
demption of  the  annuities  and  mortgages  in  the  manner  that  I 
have  already  mentioned,  and  also  the  balance,  if  any,  which  is 
carried  forward  to  the  following  year's  account  to  be  applied  as 
the  Act  directs  in  reducing  the  domestic  water  rate;  and  the 
question  is  whether  income  arising  from  this  assessment  which 
is  appropriated  to  such  purposes  is  assessable  for  income  tax 
under  Schedule  D.  as  profits  of  this  water  undertaking.  I  am 
humbly  of  opinion  that  it  is  not.  It  seems  to  me  that  this  is  an 
Act  of  Parliament  by  which  the  citizens  of  Glasgow  have  under- 
taken, through  this  water  corporation  as  their  representatives,  to 
assess  themselves  for  a  very  important  public  purpose — a  purpose 
very  conducive  to  their  own  comfort  and  well-being — ^to  obtain  a 
good  sxipply  of  water  for  the  city.  In  so  assessing  themselves 
they  had  not  in  view  certainly  to  make  profit  by  the  undertaking. 
On  the  contrary,  what  they  have  distinctly  in  view  is,  to  pay 
money  in  order  to  obtain  this  particular  benefit.  They  are  not, 
therefore,  trading  in  any  commodity,  nor  are  they  entering  into 
aijy  undertaking  JFor  the  use  of  property  that  is  to  be  attended  by 
a  resulting  profit,  or  a  beneficial  interest  accruing  to  any  in- 
dividuals or  to  any  corporation.  The  object  of  the  assessment 
is  to  pay  for  bringing  in  the  water,  and  when  that  is  done  the 
assessment  and  the  authority  to  levy  it  come  to  an  end.  If  in 
the  progress  of  the  operation  of  this  Act  the  city  of  Glasgow  is  in 
so  happy  a  condition  that  they  cnn  afford  to  reduce  their 
assessments  to  a  mere  fraction  of  a  penny,  that  must  be  done 
under  the  operation  of  the  statute.     If  that  fraction  of  a  penny 
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ifl  suf&cieut  to  pay  tke  current  expenses  of  maintaining  this 
Water  Commission  and  the  works  under  their  charge,  and  I 
suppose,  if  by  some  wonderful  scheme  of  good  management, 
they  should  so  contrive  that  they  would  be  able  to  get  water  for 
nothing  bye  and  bye,  then  the  right  to  levy  assessment  would 
come  to  an  end  altogether.  But  one  thing  at  least  is  perfectly 
certain,  that  it  is  made  matter  of  absolute  statutory  regulation  that 
the  expense  of  supplying  this  water,  including  all  the  various 
items  of  expenditure  that  I  have  already  mentioned,  and  the 
revenue,  are  to  be  kept  actually  commensurate  and  equivalent, 
as  near  as  possibly  can  be,  and  that  being  practically  impossible 
in  every  year,  the  way  in.  which  the  same  object  is  achieved  is 
by  carr^'ing  over  any  surplus  of  one  year  into  the  next  year,  and 
employing  it  in  reducing  the  assessments,  and  so  in  reducing 
the  revenue  for  the  next  year.  Now,  it  seems  to  me,  that  it  is 
not  within  the  contemplation  of  Schedule  D.  of  the  Income  Tax 
Act  to  charge  any  portion  of  a  local  rate  raised  for  such  a 
purpose  as  profit  or  as  anything  else  falling  within  that  Schedule 
p.  The  case  is  entirely  different  from  those  that  have  been 
cited,  which  have  been  decided  in  the  Court  of  Exchequer  in 
England,  because  in  those  cases  the  statute  which  gave  the 
right  to  levy  the  assessment  did  not  impose  it  upon  the  citizens 
of  the  particular  burgh  or  locality  which  obtained  the  Act.  It 
was  not  an  authority  to  the  citizens  of  a  particular  locality  to 
assess  themselves.  On  the  contrary,'  it  was  a  right  and  privilege 
given  to  a  partictdar  corporation  to  assess  everybody — the  whole 
public  who  happened  to  import  in  the  one  case  coals  into  the 
burgh,  and  in  another  case  to  import  something  else,  I  forget 
what  it  was.  But  there  it  must  be  observed  the  corporation  of 
the  particular  burgh,  or  the  Commissioners — for  it  does  not 
matter  in  the  least  degree  which  they  were — were  making  a 
profit  out  of  a  tax  levied  upon  the  lieges  generally,  and  werb 
applying  the  proceeds  of  that  tax  for  the  benefit  of  the  com- 
munity which  they  represented;  and,  therefore,  they  were  held, 
most  justly.  I  think,  to  be  making  profit,  no  doubt  not  for 
individual  benefit  but  for  corporate  benefit,  and  for  the  benefit 
of  the  community  represented  by  the  administrative  body  that 
levied  the  tax. 

I  have  only  farther  to  say  that  if*  any  attempt  had  been  made 
here  to  discriminate  between  that  portion  of  the  revenue  which 
arises  from  the  rates  levied  within  the  limits  of  compulsory 
supply,  and  that  portion  of  the  revenue  which  is  raised  in  the 
district  beyond  the  limits  of  compulsory  supply,  I  should  have 
been  very  glad  to  attend  to  any  grounds,  which  might  have  been 
urged  for  such  a  distinction .  It  was  said  no  doubt  in  argument, 
but  tather  by  way  of  ilhtsiration  of  the  general  claim  than 
anything  else,  that  this  corporation  does  in  a  certain  sense  trade 
in  water  and  sell  it  to  those  people  who  are  outside  the  limits  of 
compulsory  supply, — that  it  is  a  matter  of  traffic  with  them,  and 
what  they  derive  from  them  in  the  shape  of  rates  may  perhaps  be 
fairlj-  represented  as  coming  within  the  denomination  of  profit, 
— of  revenue  derived  froiu  the  use  of  a  **evtiun  subject  of  wliich 
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they  are  the  administratorB.  But  it  appears  to  xne  that  that 
question  does  not  arise  here.  We  have  not  before  us  the  means 
of  seeing  what  the  result  of  the  transactions  between  the. Water 
Commissioners  and  the  persons  beyond  the  limits  of  compulsory 
supply  are  or  have  been.  We  don't  know  that  any  surplus  has 
arisen  from  these  transactions.  Most  certainly  we  know  that  the 
only  sum  which  is  here  charged  with  income  tax  does  not 
represent  anything  in  the  nature  of  profits  deriyed  from  that 
sx>ecial  source,  but  on  the  coi^trary  represents  the  whole  part  of 
the  revenue  of  the  Water  Commission  which  is  devoted  by 
Parliament  towards  the  formation  of  a  sinking  fund,  and  which 
has  been  directed  quoctd  ultra  to  be  carried  forward  to  the  next 
year's  account.  I  therefore  give  no  opinion  upon  any  question 
which  may  arise  perhaps  hereafter  as  to  the  portion  of  the 
revenue  of  this  Water  Commission  which  may  be  derived  from 
those  parties  who  lie  outside  the  limits  of  compulsory  supply. 
But  as  the  case  stands  I  am  against  the  deliverance  of  the 
Commissioners,  and  I  think  it  must  be  quashed  and  the  assess- 
ment disallowed. 

Lord  Deas, — If  there  are  any  profits  made  here  I  think  it 
quite  clear  they  must  be  profits  made  by  the  ratepayers,  because 
there  are  not  two  parties; — the  corporation  on  the  one  hand  and 
the  ratepayers  in  the  other.  The  corporation  is  the  mere 
trustees,  hand  and  instrument  of  the  ratepayers.  There  is  no 
room  therefore  for  saying  that  the  corporation  can  make  profit. 
That  is  impossible.  The  whole  question  is,  are  the  ratepayers 
making  profit?  Now,  as  your  Lordship  has  pointed  out,  if  you 
confine  your  attention,  as  it  is  right  to  do  in  the  first  instance 
at  least,  to  the  bounds  of  compulsory  supply,  I  do  not  see  how  it 
is  possible  to  say  that  the  ratepayers  are  making  any  profit. 
They  are  paying  for  the  water,  and  once  the  water  is  paid  for, 
even  if  it  becomes  free,  there  is  no  profit  made.  If  that  be  so, 
the  only  question  that  could  well  have  been  raised,  would  have 
been  that  which  your  Lordship  has  latterly  alluded  to,  viz., 
whether  the  ratepayers  were  making  profit  by  selling  the  water 
to  parties  beyond  the  compulsory  bounds.  Now,  there  is  no 
evidence  that  they  are  making  profit  of  that  kind.  If  they  be. 
it  is  certain  that  this  IT.OOOZ.  odd  does  not  represent  that 
profit.  That  profit  may  be  within  the  17,000Z.  for  anything 
I  can  tell,  but  that  suin  certainly  does  not  represent  the  profit. 
I  entirely  concur  with  your  Lordship  that  questions  which  may 
be  raised  about  assessing  the  profit  made  beyond  the  bounds  of 
the  compulsory  supply  are  not  before  us,  and  I  am  not  prepared 
to  give  any  opinion  as  to  how  far  that  may  be  liable  for  assess- 
ment. The  assessment  at  all  events  could  not  be  upon  the 
17,000Z.,  but  upon  something  very  much  smaller  than  that.  I 
need  hardly  say  that  in  coming  to  this  result  I  would  not  be 
supposed  to  indicate  an  opinion  against  what  was  done  in  the 
poor  law  cases  quoted,  and  more  particularly  in  the  case  of 
Adamson  against  Clyde  Navigation  Trustees.  I  see  that  I 
wrote  the  opinion  in  that  case,  which  was  substantially  adopted 
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by  all  tke  Jud^,  with  one  exception,  and  affirmed  in  tke  House 
of  Lords,  and  it  would  be  very  strange  if  I  were  to  say  anything 
against  ih&i  opinion,  and  I  certainly  am  not  doing  so.  But  the 
differences  between  that  case  and  this  are  sufficiently  clear  from 
the  explanation  which  your  Lordship  has  giyen  of  the  facts  of 
this  case.  I  entirely  concur  in  the  yiews  stated  by  your  Lord- 
ship, and  I  have  nothing  further  to  add. 

Lord  ArdmUlan. — ^I  have  very  little  to  add  to  what  your 
Lordships  have  said,  for  I  entirely  concur.  I  have  only  two 
obsenrations  to  make.  Where  the  area  of  taxation  and  the  area 
of  distribution  exactlv  correspond,  where  a  rate  is  raised  for  a 
public  purpose,  and  the  whole  of  what  is  collected  is  applied  to 
that  public  purpose,  f  take  it  that  that  is  what  is  meant  by  the 
English  judges  when  they  speak  of  a  distinct  rating  or  assess- 
ment ;  and  in  that  case  there  could  be  no  income  which  could  be 
chargeable  with  income  tax.  Further,  where  there  is  an  excess 
of  rcTenue  over  the  necessary  expenditure  for  distribution,  if  a 
company  Toluntaiy  use  that  excess  of  revenue  to  pay  off  their 
debt  by  the  formation  of  a  sinking  fund,  a  question  might  yeiy 
well  be  raised  whether  that,  being  their  Toluntary  use  of  funds 
which  would  have  been  profit  if  not  so  applied,  they  might  not 
still  be  liable  for  income  tax,  but  that  is  not  the  case  here.  The 
statute  and  not  the  will  of  the  company  applies  the  whole  excess 
to  the  creation  of  the  sinking  fund,  and  ^e  statutory  result  of 
the  application  of  that  money  is  the  ultimate  diminuiaon,  and  it 
may  be  the  ultimate  extinction  of  the  assessment;  for  if  ever  it 
came  to  this  that  the  water  could  be  got  for  nothinff  there  would 
be  no  assessment.  The  statute  therefore  charges  the  appropria- 
tion of  the  money,  and  that  being  the  case  I  do  not  think  that 
this  sum  of  17,0002.  applied  under  the  powers  of  the  statute 
and  by  direction  of  the  statute  to  the  purposes  of  the  statute 
can  be  considered  as  income.  A  separate  question  might  arise, 
but  it  is  not  now  before  us,  in  regard  to  the  sum  raised  from  the 
non-compulsory  district,  as  it  is  called,  i.e.,  the  district  beyond 
the  compulsory  area,  it  being  said  to  be  used  to  some  extent 
for  the  benefit  of  those  in  the  compulsory  district.  A  curious 
question  may  be  raised  as  to  whether  the  fund  raised  beyond 
tiie  line  and  used  for  the  benefit  of  those  within  the  line  does 
not  to  some  extent  partake  of  the  nature  of  income  as  profit. 
All  I  say  now  is  that  that  question  is  not  raised  here,  and  we 
are  not  at  present  called  upon  to  deal  with  it.  I  have  formed 
no  opinion  upon  it  and  I  reserve  my  opinion  upon  it.  I  think  it 
is  a  nice  x)oint,  but  it  is  not  now  before  us. 

Ijord  Mure. — ^I  concur  in  the  result  which  your  Lordships 
have  arrived  at,  and  substantially  on  the  same  grounds,  reserving 
of  course  my  opinion  on  the  question  which  may  possibly  some 
day  or  other  be  raised  as  to  money  collected  or  profits  made 
beyond  the  compulsory  boundary.  That  is  not  before  us  in  my 
view  of  the  case  now. 

i)etermination  of  the  Commissioners  reversed,  and  assessment 
disallowed. 
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APPENDIX  TO  PART  III. 


Court  of  Exchequer,  England,  January  24  and  26,  1871. 

Attorney  General,  Informant,  v.  Black,  Defendant. 

Income  Tax  Acts,  5  A  6  Vict.  cap.  36,  Schedules  A.  and  D— *'  Rate  or 
duty  '  on  coal. — Local  Iteprovement  Acts. 

A  "  rate  or  duty  "  on  coal  landed  on  the  beach,  or  otherwise  brought 
into  the  toion  of  B.,  and  originally  directed  to  the  maintenance  of  sea- 
watUy  teas  granted  by  a  loeca  Act  to  the  corporation  of  B.  Coals  which 
were  sent  beyond  the  limits  of  B.  were  exempt  from  the  rate .  By  another 
Act  the  rate  was  in^reoMd,  and  it  iww  eruicted  that  any  surplus  from  it 
should  be  devoted  to  aid  the  rate  for  paving ,  watching,  lighting,  ic,  the 
town  of  B.  A  subsequent  Ac'-,  repealing  the  former  Acts,  empowered  the 
corporation  of  B.  to  buy  lands,  widen  streets,  buHd  a  town  hall^  raise 
a  general  district  rate,  and  continue  to  impose  the  *'  rate  or  duty**  on 
coaly  and  enacted  that  all  rates,  duties,  assessments,  and  impositions 
authorised  by  the  Act  should  be  consolidated  into  one  fund,  and  be  applied 
to  the  general  purposes  thereof. 

Held,  that  this  *'  rate  or  duty  "  vjas  a  profit  within  Schedule  (D.)  of 
5  (fe  6  Vict.  c.  35,  {quasre,  a  profit  arising  out  of  an  hereditament  within 
Schedule  (A.)  of  the  same  Act),  and  consequently  liable  to  duty  under 
the  Income  Tax  Acts. 

JunOHENT. 

Kelly,  C.B. — I  am  of  opinion  that  the  Crown  ib  entitled  to  our  judg- 
ment. To  arrive  at  a  proper  decision  on  the  question  before  us  we  must 
discover  the  substantial  effects  of  all  the  acts  relating  to  it,  and  not  allow 
ourselves  to  be  guided  by  any  one  particular  Act.  The  question  here  is, 
are  the  Income  Tax  Commissioners  entitled  to  tax  a  rate  or  duty  on  coals 

f ranted  under  certain  Acts  of  Parliament  to  the  Corporation  of  Briahton? 
his  duty  is  stated  to  be  at  the  rate  of  3s.  on  each  chaldron  of  coals  landed 
on  the  beach  of,  or  in  any  other  way  brought  or  delivered  within  the 
limits  of,  the  town  of  Brighton,  and  it  is  said  that  the  duty  amounts  yearly 
to  the  sum  of  j(:10,0()0.  Now  primd  facie,  such  a  sum,  if  granted  to  a 
private  individual,  viz.,  the  Duke  of  Norfolk^  would  be  subject  to  income 
tax,  and,  therefore,  the  question  arises  is  there  anything  in  the  nature  of 
the  duty  or  the  objects  to  which  it  is  applicable  that  relieves  it  from 
the  liability  to  income  tax.^  Now,  I  am  of  opinion  that  if  the  nature  of 
the  duty  and  the  objects  to  which  it  is  applicable  be  good  tests  by  which 
to  solve  Ihis  question  there  is  nothing  in  them  to  free  the  duty  from  income 
tax.  It  is  contended  that  the  duty  is  to  be  applied  to  parochial  purposes, 
and  that  money  so  applied  is  raised  by  rate,  which  rate  is  no  doubt  not 
subject  to  income  tax,  and  it  is  further  said  that  the  money  arising  from 
the  duty  in  question  is  amalgamated  with  the  other  moneys  which  are 
raised  by  way  of  rate  from  the  town  of  Brighton;  but  this  argument  is 
met  by  the  fact  that  this  money  is  applicable,  and  has,  in  fact,  been  applied 
to  much  larger  purposes,  viz.,  the  purchase  of  land,  the  extension  or  the 
market,  the  enlargement  of  streets,  the  erection  of  a  town  hall,  &c.  Now 
there  can  be  no  doubt  that  money  raised  for  such  purposes  from  other 
sources  would  be  subject  to  income  tax;  why,  therefore,  should  not  this 
money  be  equally  subject?  Coupling  this  consideration  with  the  nature 
of  the  duty  itself,  I  feel  no  doubt  that  it  comes  within  the  express  words 
of  the  income  tax.  The  argument  against  the  Crown,  founded  on  the 
word  ''  rate,''  which  it  was  contended  must  mean  a  rate  as  now  popularly 
understood  levied  by  overseers  and  not  chargeable  with  income  tax.  com^s 
to  nothing  when  we  find  that  the  word  occurs  in   12  Car.   2.  c.   4.  s.  6, 
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and  is  there  tued  as  equivalent  to  coatom  dues.  The  only  remaining 
question  seems  to  be,  is  this  *'  rate  or  duty ''  a  rate  in  substance,  tliat  is 
to  say,  a  tax  on  the  inhabitants  of  Bri^/ifon,  still  more  on  those  among 
them  who  are  alone  otherwise  rateable?  I  think  it  is  nothing  of  the  sort. 
The  incidence  of  the  tax  on  each  ton  of  coal  landed  on  the  beach  at 
Brighton  or  brought  by  land  and  delivered  within  the  town  oi  Brighton 
ib  upon  the  importer  of  the  coal  and  upon  him  alone.  Let  us  follow  the 
coal  further;  is  it  sold  only  to  the  inhabitants  of  Brighton?  Certainly 
not;  the  importer  doubtless  sells  much  of  it  to  persons  residing  out  of 
the  limits  of  Brighton,  and  although  on  such  sales  he  is  entitled  to  a 
return  of  the  duty,  ^et  it  does  not  appear  that  there  is  any  corresponding 
difference  in  the  price  charged  by  him  to  the  consumers  of  coal  in  or  out 
of  Brighton;  again,  does  he  sell  this  coal  to  the  rateable  inhabitants  of 
Brighton  alone?  Certainly  not;  he  sells  to  all  indiscriminately,  and  among 
the  residents  of  Brighton  a  large  proportion  of  the  coal  consumers  are  not 
rateable  at  all.  It  cannot,  therefore,  be  argued  that  this  *'  rate  of  dutv  " 
is  a  rate  by  which  Brighton  taxes  herself  in  the  same  sense  as  she  taxes  ner 
householders  for  the  maintenance  of  the  poor,  the  lighting  her  streets, 
and  for  her  police  force,  but  it  is  an  annual  profit  to  which  the  Corporation 
of  Brighton  is  entitled,  and  is  therefore,  on  every  construction  of  the 
words  of  the  Income  Tax  Acts,  liable  to  duty  under  those  Acts. 

Mabtiii,  B. — I  am  of  the  same  opinion.     The  first  question  is  whether 
a  rate  levied  on  all  coal  delivered  in  Briahtonf  and  granted  by  certain 
Acts  to  the  corporation  of  that  town,  is  chargeable  with  income  taxP     I 
say,  without  any  doubt  on  the  subject,  that  it  is  chargeable.     The  question 
depends  on  whether  the  sum  levied  by  the  rate  is  ^*  property  ' '  or  ''  promts  '' 
within  the  meaning;  of  5  A  6  Vict.  c.  36.  s.  1.     By  that  Act  the  Legis- 
lature intended  to  include  every  description  of  property  or  profits  whatso- 
ever.    There  are  five  sche<iules  to  the  first  section.     Schedule  A.  includes 
all  land,  tenements,  and  hereditaments.     Now  I  think  this  tax  is  included 
in  the  word  '*  Irareditaments,"  but  I  will  not  enlarge  on  that  point,  as,  on 
the  view  which  I  tak^  on  this  question,  it  is  unnecessary  to  decide.     Sched- 
ule B.  is  directed  to  the  '*  occupation  "  of  lands,  tenements,  and  heredita- 
ments; Schedule  C.  speaks  of  profits  coming  from  annuities^  dividends, 
^. ;  Schedule  D.  is  about  the  annual  profits  or  gains  arising  from  any 
kind  of  property,  or  from  any  profession,  trade,  or  employment ;  Schedule 
E.  comprises  all  offices  or  employments  of  profit,  and  aU  annuities,  pen- 
sions,  Ac.,  parable  by  Her  Alajesty.     Now,   all  these  Schedules  taken 
together  would  seem  a  sufficiently  large  net  to  include  every  description 
of  property ;  but  to  prevent  any  doubt  we  have  section  100,  which  imposes 
a  duty  on  every  description  of  property  or  profit  not  contained  in  the 
foregoing   schedules.     In   fact,    the   care   displayed   in   embracing  every 
possible  source  of  profit  is,   I  may  say,  carried  to  an  almost  ludicrous 
extent;  it  is  practically  impossible  to  escape  the  operation  of  the  Act. 
Now,  as  to  the  authority  for  the  levy  of  this  tax,  I  think  it  depends  on 
IS  Geo.  3.  c.  34.,  and  not  on  the  later  Act,  6  Geo.  4.  c.  179..  as  3/r. 
Manisty  contends.      The  preamble  of  the  tatter  Act,   after  reciting  the 
object  of  certain  former  local  Acts,  the  appointment  of  local  improvement 
commissioners,   the  improvements  which  they  had  effected,   the   increase 
of  the  town,  the  necessity  of  further  improvements,  and  the  necessity  of 
imposing  additional  rates,  repeals  the  former  Acts,  and  under  .section  117 
•consolidates  into  one  fund,  applicable  to  the  general  purposes  of  the  Act, 
all  rates,  duties,  tolls,  Ac.,  authorised  to'  be  imposed  under  the  Act.     Mr. 
Manisty   contends  that,    by  virtue   of   the    117th   section,    the    "  rate  or 
duty  "  here  in  question  has  l)ecome  in  its  nature  like  those  rates  which 
are  not  subject  to  income  tax,  and  has  lost  the  quality  of  a  ''toll."   But  the 
consolidation  effected  by  section  117  has  not,  in  my  opinion,  at  all  altered 
the  question  of  this  "  rate,  duty,"  or  toll;  and  in  fact  it  appears  from  th»> 
special  case  that  the  corporation  oi  Brighton  do  actually  pay  incoiiio  t;i\  oii 
rent  issuing  out  of  their  corporate  lands,  which  rent  is  carried  into  the 
general  fund.     I  am,  therefore,  of  opinion  that,  as  this  rate  is  not  jiffortorl 
by  being  brought  into  the  general  fund,  wo  must  look,  not  to  tlio  Act  of 
Geo.  4.,  hut  to  that  of  Geo.  .3..  to  trace  its  origin  and  ({iscowr  its  ohjwjt. 
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Now,  by  the  Act  the  GommissioiierB  are  empowered  to  ptfve,  light,  and 
cleanse  the  streets,  and  are  for  these  purposes  to  raise  an  assessment  cm 
the  occupiers  of  property.  They  are  empowered  to  purchase  land  for  and 
establish   a  market  in  the  town.     It  appears  that  the  corporation  has 

Purchased  land  for  and  established  a  market  in  the  town,  and  we  know,  as 
have  said,  that  on  the  property  thus  created  by  the  Act  the  corporation 
does  pay  income  tax;  the  Act  further  states  that,  for  the  finrpoae  of 
repairing  and  preserring  groyns  to  protect  the  town  from  the  inroads  of 
the  sea,  certain  commissioners  are  to  be  appointed  as  trustees  for  such 
purpose,  and  in  order  that  they  may  be  duly  supplied  with  money,  it  is 
enacted  that  after  the  24th  of  June  1778,  they  snonld  be  empowered  to 
receive  6d.  for  each  chaldron  of  coal  brought  by  sea  or  land  into  Brighion 
and  there  consumed.  The  commissioners  are  to  appoint  persons  to 
receive  this  duty,  and  no  collier  ships  are  to  leave  the  Port  of  Brighion 
without  the  disdiarge  and  receipt  of  such  persons  for  the  impost  on  the 
coal.  It  appears,  therefore,  to  me  that  this  **  rate  or  duty  "  is  a  tax  on 
property  to  which,  if  the  erection  or  preservation  of  the  "  groyns  "  had  not 
cost  one  farthing,  the  corporation  of  Brighton  would  be  equally  entitled. 
This  tax  may  be  compared  to  that  levied  on  ships  passing  a  certain  light- 
house. I  personally  Know  of  many  instances  m  which  corporations  are 
entitled  to  levy  sums  of  money  of  which  the  expenditure  is  not  immediately 
connected  with  the  subject-matter  on  whidi  such  sums  are  levied.  I 
therefore  think  that  Mr.  Manisty^s  argument  that,  as  this  tax  is  levied 


that  the  corporation  of  Brighton  must  pay  income  tax  upon  it. 

Kelly,  C.B. — My  Brother  ChanneU  has  been  called  away  by  election 
petition  business,  but  desires  me  to  say  that  he  entirely  concurs  in  the 
judgments  of  my  Brother  Martin  and  myself. 


ExcHBQUBB  Chambbb,  June  17,  1871. 
Attobnkt  Gbnxral  v.  Black. 

Proceedings  in  error — Judgment  aflirmed. . 

Btlks,  J. — After  having  paid  every  attention  to  the  argument,  I  am  of 
opinion  that  the  judgment  of  the  CJourt  of  Exchequer  must  be  affirmed. 
These  duties  are  at  all  events  in  the  nature  of  tolls  under  5  A  6  Vict, 
cap.  35.  sec.  60.,  Schedule  A.,  No.  III.,  Rule  8;  it  is  plain  that  they,  in 
the  first  instance,  fall  on  the  importers.  It  is  not  necessary  to  enquire  as 
to  their  ultimate  incidence.'  They  are  levied  for  the  relief  of  the  taxpayers 
at  Brighton.  On  this  ground  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  was  rieht,  and  that  it  ought  to  be  affirmed. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  words  of  6  A  6  Vict, 
cap.  85.  88.  60/  and  100.  are  very  wide,  but  I  do  not  think  that  they  attach 
to  everything.  I  think  they  would  not  apply  to  a  borough  rrfte  or  to  a 
highway  rate.  I  do  not  consider  the  latter  analogous  to  the  classes  of 
property  alluded  to  in  section  60,  Schedule  A.,  and  in  Section  100, 
Schedule  D.,  but,  in  my  opinion,  the  duties  in  the  present  case  are  similar 
to  these  classes  of  property;  the  worda  in  Schedule  A.,  No.  III.,  Rule  3, 
*•  fiBhing,  rights  of  markets  and  fairs,  toU$,  railways,  and  other  ways, 
'*  bridges,  ferries,  and  other  concerns  of  the  like  nature,"  are  worthy  of 
remark.  I  do  not  think  that  the  object  with  which  the  toll  is  levied 
makes  a  difference,  and  the  duties  are  strictly  within  the  words  of 
bchedule  A.  I  think,  also,  that  the  duties  may  be  described  as  falline 
wittiin  the  meaning  of  the  word  property,  as  used  in  Schedule  D. 

Keating,  J — I  am  of  the  same  opinion.     How  can  these  duties  be  said 
to  resemble  a  district  rate  imposed  by  the  inhabitanto  of  a  place  upon 
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theouelveBP  It  ia  difficult  to  diatinffiiiflh  these  duties  from  hftrbonr  dues. 
I  agree  that  tiie  object  with  which  the  duties  are  levied  can  make  no 
difference. 

MuiLOB,  J. — ^I  am  of  the  same  opinion.  These  duties  are  much  more 
like  harbour  dues  than  district  rates. 

Smith,  J. — I  am  of  the  same  opinion.  These  duties  cannot  be  re|»rded 
as  taxes;  they  are  tolls.  I  am  not  satisfied  that  the  contention  on  oehalf 
of  the  corporation  of  Brighton  is  correct. 

LuSH|  J. — ^This  is  a  profit  within  the  meaning  of  the  Income  Tax  Act. 
It  has  been  granted  by  Parliament,  and  is  payable  by  importers,  whether 
it  is  needed  for  the  purptoses  of  the  Act  or  not.  I  am  clearly  of  opinion 
that  these  duties  fall  within  the  meaning  of  the  terms  "  profit  and 
**  property." 

Judgment  affirmed. 


In  thi  Exchhqfib,  16th  January,  1878. 
Thr  Attobnit  GnnotAL  v.  Soon  (Ohambirlain  ow  tbm  Citt 

OF  LONDOir). 

Income  Tax  AetSy  6  <f ;  6  Viet,  cap,  35,  and  16  A  17  Viet,  cap,  84. — Profits 
of  Municipal  CorfH^ations  under  Schedule  D. — Deductions. — Principle  of 
Assessment. 

The  Corporation  of  the  City  of  London  derived  a  large  annual  income 
from  renewal  fines,  profits  pf  markets,  com  and  fruil  metages,  brokers' 
rents,  and  Mayor's  court  and  other  fees.  The  receipts  from  these  several 
sources,  after  deducting  the  cost  of  collection,  were  carried  to  a  general 
account  from  which  was  deducted  the  whole  expenditure  of  the  Cor- 
iporation  for  the  civil  government  of  the  city,  including  the  maintenance  of 
the  police,  Ac.,  and  the  balance  was  returned  by  the  Defendant  (the  proper 
officer  of  the  Corporation)  as  the  profits  of  the  Corporation  chargeaole 
'under  Schedule  D. 

It  was  admitted  at  the  trial  that  the  renewal  fines  were  chargeable  in 
the  ordinary  matter  under  Schedule  A.,  No.  2,  Rule  6,  of  5  A  6  Vict. 
cap.  85,  but,  with  this  exception,  it  was  contended  that  the  Defendant's 
return  was  correct. 

Held  by  the  Court  (Lord  Qiief  Baron  Kelly  and  Barons  Martin^ 
BramireU,  and  PoUock):  — 

lliat  th3  profits  of  the  Corporation  derived  from  market  tolls,  corn  and 
fruit  metages.  brokers'  rents.  Mayor's  court  fees,  Ac.,  are  liable  to  income 
tax  under  Schedule  D.,  without  reference  to  the  purposes  to  which  they 
are  applied;  and  that  the  proper  principle  upon  which  the  assessment 
should  DC  made  is  to  take  each  item  or  head  of  income  separately,  and  to 
assess  the  income  tax  upon  the  net  produce  of  such  item,  after  deducting 
from  the  gross  receipts  the  expenses  incurred  in  earning  and  collecting 
the  same. 
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PART  IV. 

No.  13. — In  thb  Exohbqubr.— Scotland. 

lOth  July  1875. 

Income  Tax. — Master  manner^  trading  between  Glasgow  and 
foreign  pc^ts^  having  a  house  for  his  wije  and  family  in  GlasgoWy 
liable  for  assessment  on  salary^  notwithstanding  he  is  abro€ui  for 
the  greater  part  of  the  year. 

Case  stated  on  the  Appeal  of  Captain  H.  Young,  Master  Mariner. 

At  a  Meeting  of  Commissioners  for  General  Purposes  for  the 
Lower  Ward  of  Lanarkshire,  under  the  Property  and  In- 
come Tax  Acts,  held  at  Glasgow,  on  the  23rd  April  1875. 

Mr.  H,  Young,  Master  of  the  Steamship  " Olympia,"  belong- ^^^  Viot. 
ing  to  Henderson  Brothers  of  Glasgow,  -appealed  against  an  le^^y'^i^' 
assessment  for  the  year  1874-5  made  upon  him  under  Schedule  oap.  84.  mo.  6. 
D.  of  the  income  tax  in  respect  of  his  salary  as  master  mariner,  87  Vi^ 
on  the  ground  that  he  had  not  been  resident  within  the  United  T^^^'iq!^ 
Kingdom  for  a  period  of  three  months  daring  the  year  of  assess- 
ment. 

It  was  stated  on  behalf  of  the  Appellant  that  he  trades 
between  Glasgow,  the  Mediterranean,  ana  New  York,  and  that 
the  greater  part  of  his  income  is  earned  upon  the  high  seas,  and 
beyond  the  limits  of  the  United  Kingdom  ;  that  his  arriyals  in  . 
and  departures  from  the  United  Kingdom  were  as  follows  : 

Period  of  ratl- 

donoo  in  Unitad 

Kingdom. 

He  left  Glasgow  for  New  York  on  26th  March) 

1874  -  -        .    -  -  -Vlldays. 

Arriyed  from  New  York  on  17th  May  1874      -J 

Left  Glasgow  for  New  York  on  28th  May  1874 1 

Arrived  from  New  York  on  5th  July  1874 

Left  Glasgow  for  New  York  on  21st  August  !  .^^ 
1874  -  -  -  -  -f*'     '» 

Arriyed  from   New   York  on  28th   September  | 

1874                -            -  ,         -            -  -J 

Left    Glasgow    for    Mediterranean    and  New^ 

York  on  13th  October            -            -  -  f  .  . 

Arrived  from  Mediterranean  and  New  York  a          " 

on  19th  January  1^75             -            -  -) 

Left  Glasgow    for    Mediterranean    and  Newl 

York  on  3rd  February  1876-              -  -  f  , . 

Arrived  from  Mediterranean  and  New  York  i         " 

on  May  1875              .            .            .  .  j 

Total     -  -  -    88  days. 
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And  that  his  detention  in  the  United  Kingdom  durine  the  year 
of  assessment  was,  on  account  of  dull  trade,  double  that  of 
previous  years. 

That  he  was  therefore  only  a  temporary  resident  in  the  Unit^ 
Kingdom  during  the  year  of  assessment,  and  as  such  entitled 
to  exemption  under  the  39th  section  of  the  Act  5  &  6  Vict.  c.  35. 

It  was  further  stated  on  behalf  of  the  Appellant  that  he  had 
been  allowed  exemption  on  these  grounds  in  previous  years,  and 
that  the  Board  of  Inland  Revenue  had  in  several  instances 
ordered  repayment  to  persons  charged  under  circumstances 
similar  to  those  of  the  Appellant. 

The  surveyor  replied  that  Captain  Young  is  the  tenant  of  a 
house  in  Glasgow,  occupied  by  his  wife  and  family,  and  by  him- 
self when  in  this  country,  and  must  therefore  be  held  to  be 
domiciled  in  Scotland.  That,  under  the  section  of  the  Act  re- 
fen*ed  to,  he  is  only  a  temporary  absentee,  and  ''  notwithstanding 
'^  such  temporary  absence."  as  tnat  given  above,  "  chargeable  to 
^*  the  duties  granted  by  the  Act  as  a  person  actually  residing  in 
^'the  United  Kingdom  upon  the  whole  amounts  of  his  profits  or 
^^  gains,  whether  the  same  shall  arise  from  property  in  the 
^^  United  Kingdom  or  elsewhere,  or  from  any  profession, 
'^employment,  trade,  or  vocation  in  the  United  Kingdom  or 
"  elsewhere,"  and  that,  even  if  Captain  Young  were  only  a 
temporary  resident  within. the  meaning  of  the  Act,  and  as  such 
had  claimed  exemption,  he  would  become  chargeable  to  income 
tax  if  he  returned  to  the  United  Kingdom  on  or  before  the  5th 
day  of  April  next  after  such  claim  had  been  made. 

The  Commissioners  having  considered  the  whole  case  were  of 
opinion  that  the  Appellant  was  assessable,  and  therefore  con- 
firmed the  assessment,  with  which  decision  the  Appellant 
declared  his  dissatisfaction,  and  craved  a  case  for  the  opinion  of 
the  Court  of  Exchequer. 


Judgment,  10th  July  1875. 

Lord  President, — This  assessment  was  laid  on  under  Schedule 
D.  of  the  Income  Tax  Act,  and  it  is  an  assessment  upon  the 
annual  profits  or  gains  arising  or  accruing  to  any  person  residing 
in  Great  Britain  from  any  profession,  trade,  or  employment, 
whether  the  same  shall  be  carried  on  in  (ireat  Britain  or  else- 
where, and  the  only  question  is  whether  the  person  assessed  in 
this  case  is  resident  in  Great  Britain.  There  is  no  doubt  that 
his  case  in  every  other  respect  is  within  the  terms  of  Schedule  D. 
Now  the  expression  in  the  Schedule  regarding  residence  is  very 
simple.  The  words  used  are  "  a  person  residing  in  Great  Britain 
"  or  elsewhere."  There  are  a  great  many  persons  who  do  not 
leave  their  places  of  residence  very  often,  but  there  is  cer- 
tainly a  much  greater  number  of  persons  who  are  constantly 
leaving  their  places  of  residence.  These  people  belong  to  various 
classes,  and  1  suspect  that  this  latter  class  is  increasing  every 
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day  with  the  activity  and  restlessness  of  the  present  time. 
Therefore  anything  like  continuous  residence  is  not  a  thing  that 
this  statute  can  be  held  to  contemplate  at  all,  if  by  continuous 
residence  were  meant  constant  personal  presence  in  one  place. 

I  think,  therefore,  that  all  the  cases  that  have  been  cited  on 
the  construction  of  the  76th  section  of  the  Poor  Law  Act  have 
no  application  whatever  fo  the  present  case ;  and  that  we  must 
deal  entirely  with  this  statute  in  reference  to  the  natural  and 
proper  meaning  of  the  words.  I  have  no  doubt  mvself  that  if  a 
man  has  his  ordinary  residence  in  this  country,  it  does  not  matter 
much  whether  he  is  absent  for  a  fi^reater  or  a  shorter  period  of 
each  rear  from  that  residence  or  from  the  coimlry  itself.  That 
is  a  thing  that  depends  a  good  deal  on  a  man's  occupation,  or  it 
may  be  on  his  tastes  and  habits,  especially  in  the  latter  case,  if 
he  is  a  man  not  requiring  to  be  engaged  in  business  for  his  main- 
tenance. There  are  many  people  engaged  in  such  business  and 
who  are  taken  constantly  away  from  home,  such,  for  instance,  as 
travellers ;  and  there  is  one  class  of  people  very  well  known  in 
the  political  or  diplomatic  world  who  would  escape  taxation 
altogether  if  there  was  anything  like  permanent  residence  in 
this  country  required  for  bringing  them  within  the  meaning  of 
the  Act.  I  mean  the  Queen's  messengers.  I  have  not  heard  that 
these  people  have  not  a  residence  in  this  country  and  are  not 
assessable  under  the  income  tax. 

The  class  to  wlioni  this  Appellant  belongs  is  a  very  extensive 
Class,  and  the  question  raised  here  is  one  of  very  great  impor- 
tance. He  is  the  master  of  a  trading  vessel,  a  trading  vessel 
belonging  to  this  country  and  hailing  from  the  port  of  Glasgow  ; 
and  when  he  is  not  at  sea  the  Appellant  resides  in  Glasgow,  and 
when  he  is  at  sea  he  is  represented  in  that  residence  in  Glasgow 
by  his  wife  and  family.  Now,  that  he  has,  in  the  ordinary  and 
plain  meaning  of  the  wordn,  a  residence  in  (ilasgow  is,  in  these 
circumstance:?,  J  think,  clear  beyond  all  doubt,  and  it  is  cqusiUy 
clear  upon  the  facts  stated  that  he  has  no  residence  anywhere 
else,  unless  a  ship  can  be  called  a  residence,  which  I  rather 
think  it  never  has.  A  residence,  according  to  the  ordinary 
meaning  of  the  word,  musi  be  a  residence  ou  shore,  a  dwelling 
in  a  house.  A  residence  is  a  dwelling-place  on  land,  and  the 
only  dwelling-place  on  land  which  this  Appellant  has  is  in 
Glasgow,  where,  as  I  said  before,  he  dwells  when  at  homo,  and 
where  his  wife  and  children  dwell  when  he  is  at  sea. 

The  39th  section  of  the  statute  consists  of  several  parts,  and  I 
think  the  only  part  of  it  which  is  of  much  importance  in  this 
present  question  in  the  view  of  construction  is  the  first,  which 
provide^;  that  any  subject  of  Her  Majesty,  whoso  ordinary  resi- 
dencc  shall  have  been  in  Great  Britain,  and  who  shall  have 
departed  from  Great  Britain  and  gone  into  any  part  beyond  the 
sea  for  the  purpose  of  occasional  residence  at  the*  time  of  the 
execution  of  the  Act  shall  be  deemed,  notwithstanding  such 
temporary  absence,  a  person  chargeable  with  the  duties  granted 
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by  this  Act  as  person  actually  residing  in  Great  Britain.  Now, 
a  doubt  has  been  raised  whether  that  portion  of  the  section 
applies  to  the  present  case,  whether  a  man  who  trades  between 
Glasgow  and  tfevr  York  can  be  said,  when  he  ^oes  to  New  York 
in  the  course  of  business,  to  have  departed  from  Great  Britain 
and  gone  into  parts  beyond  the  seas  for  the  purpose  only  of  a 
place  of  residence.  It  is  not  necessary  to  determine  that.  I 
confess  I  should  rather  be  inclined  to  say  that  he  docs  fall 
within  that  description ;  but  supposing  that  he  does  not  and 
that  this  portion  oi  section  39  does  not  apply  to  the  case  of  the 
Appellant,  still  it  affords  most  important  light  in  construing  the 
word  ^^  residence  "  in  Schedule  D.,  because  it  shows  the  moaning 
of  residence  in  this  statute  is  ordinary  residence,  an  ordinary 
residence,  the  continuity  of  which  may  be  broken  by  persons 
going  elsewhere  and  having  an  occasional  residence  there,  but 
who  though  they  are  held,  while  occasionally  residing  abroad, 
to  be  only  temporarily  absent  are  nevertheless  held  to  be  actually 
residing  in  Great  Britain.  These  are  the  important  words  in 
this  section,  and  I  think  they  throw  a  great  deal  of  light  on  the 
meaning  of  the  word  '^residence'*  used  in  Schedule  D. 

I  do  not  entertain  the  least  doubt,  in  short,  that  the  ordinary 
residence  of  a  party  in  this  country  fixes  his  liability  to  this 
taxation,  although  his  absence  from  that  residence  mav  be 
during  any  year,  of  a  very  prolonged  description,  although  not 
being  of  a  necessarily  prolonged  description,  that  is  to  sav,  not 
fixed  in  such  a  determinate  way  that  nis  presence  or  residence 
in  some  other  country  is  not  more  enduring  than  his  residence  in 
this. 

In  the  present  case  we  have  it  stated  that  the  absence  of  the 
Appellant  from  the  United  Kingdom  is,  in  one  year  as  compared 
with  another,  longer  or  shorter  on  account  of  the  briskness  or 
dulness  of  trade,  and  therefore,  it  is  a  mere  accident  that  calls 
on  a  captain  to  be  absent  from  his  residence  in  any  one  part  of 
the  year.  All  these,  I  think,  are  within  the  meaning  of  this 
statute  temporary  absences,  because  I  do  not  think  a  temporary 
absence  necessarily  means  something  shorter  than  the  presence  of 
the  party  in  this  country.  Temporary  absence  may  be  for  a  very 
long  time,  and  I  think  it  may  be  temporary  because  it  may  lie 
in  prosecution  of  some  special  purpose. 

I  think  I  have  very  little  doubt  on  the  construction  of  this 
statute  taken  by  itself.  I  am  struck  with  the  appositeness  of  the 
case  cited  by  my  brother.  Lord  Ardmillan,  a  case  which  comes 
very  near  to  this  in  principle.  In  that  case  the  execution  by  a 
messenger  was  required  by  the  statute  to  be  made  at  the  dwell- 
ing-house of  the  party  cited.  It  was  made  by  leaving  a  copy 
with  the  father  of  the  party,  'Svithin  his  said  father^s  said 
"dwelling-house  in  Newburgh,  with  whom  he  lives  and  resides 
"  when  not  at  sea,  and  was  given  to  him  because  he  could  not 
"  find  himself  personally.''  The  Judges  in  that  cast^  Kustained 
that  execution  us  a  good  execution  at  the  dweiling-liouHc  of  the 
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fMurtr  a  tenn  which  L  think  is  almost  entirely  synonymous  with 
resioenoe.  In  that  case  the  Lord  President  said,  '^  where  a  man 
^  liyes  and  resides  in  his  dwelling-house.  An  execution  bear* 
«<  ing  the  citation  so  left  at  Blackhouse  or  Whitehouse  where  the 
^  debtor  lives  and  resides  would  be  clearly  sufficient,  and  saying 
^  this  is  his  father's  house  is  only  desoriptiye,"  &e.  Lord  Mac- 
keusie  said,  **  the  construction  1  put  upon  it  is  that  he  has  his 
^*  residence  at  his  father's  house.  Every  sailor  has  a  residence 
**  on  land*  We  have  no  persons  who  are  bom  and  live  and  die 
^  upon  the  water,"  &c.  Lord  Jeffrev  said,  ^^  there  are  many  men 
^*  wnose  businesses  are  peripatetic,  Thev  are  less  in  the  bosom  of 
^  their  &milies  than  less  fortunate  men,  &c.  Now  these  views 
of  the  construction  of  the  word  dwelling-house  are  perfectly 
applicable  to  the  word  ^^  residence  "  under  this  statute ;  but  the 
construction  of  the  statute  itself,  apart  from  authority,  is  quite 
satisfactory  and  conclusive,  and  I  am,  therefore,  for  affirming 
the  Commissioners'  judgment. 


Lord  Deas. — The  assessment  kb  laid  on  under  the  words  that 
occur  in  the  first  section  of  the  Act  under  Schedule  D.,  in  the 
following  terms :  '*  The  assessment  is  to  be  laid  "  {reads  down  to 
**  elsewhere  ").  Now  the  main  questioo  is  whether  the  Appellant 
is  residing  in  Great  Britain  in  the  sense  of  the  enactment,  and 
there  is  a  second  question,  whether,  if  he  does  come  under  that 
enactment,  there  is  anything  in  section  39  to  take  him  out  of  it. 

My  opinion  is  that  he  cu>es  come  under  that  enactment,  and 
in  considering  that  question,  I  look  entirely  at  this  particular 
statute.  The  question  is^  what  is  the  meaning  of  these  words 
according  to  this  particular  statute?  I  am  disposed  to  think 
that  the  argument  on  both  sides  with  reference  to  the  Poor 
Law  Acts  is  only  calculated,  if  it  kb  calculated  for  anything  at 
all,  to  mislead.  If  you  get  any  light  from  these  decisions  at  all 
it  is  very  apt  to  leave  you  uncertain.  As  your  Lordship  observed 
in  the  course  of  the  discussion,  the  tax  under  the  Poor  Law  Act 
was  not  a  tax  identical  with  the  present.  The  Poor  Law  Act 
lays  a  tax  on  a  particular  class  of  individuals,  but  we  are  here 
dealing  with  a  statute  which  lays  a  tax  on  a  whole  population 
who  are  in  the  particular  position  to  which  it  refers,  a  war  tax, 
and,  as  we  had  occasion  to  find  recently,  a  tax  from  which  it  is 
unlawful  to  stipulate  for  exemption.  That  is  the  sort  of  tax  I 
take  it  to  be,  and,  although  a  taxing  Act  upon  particular  classes 
of  individuals  has  to  be  very  stricter  construed,  we  must  keep  in 
mind  in  administering  an  Act  of  this  kind  that  the  great 
principle  comes  in  that  there  is  to  be  equality  of  liability  among 
all  the  parties  for  whose  benefit  it  is  laid  on.  Therefore, 
although  this  is  a  taxing  Act,  I  think  there  is  no  more  inference 
to  be  drawn  from  that  in  favour  than  against  liability. 

I  do  not  see  how  it  can  be  doubted  that  this  man  is  residing 
in  Great  Britain  if  he  has  a  residence  anywhere.  He  is  residing 
in  Great  Britain,  and  I  do  not  think  it  re<|uircs  the  aid  of 
decisions  or  authority  to  come  to  the  conclusion  that  ho  has  a 


62  EXCHEQUER  CASES 

residence.  Then  I  think  it  is  equally  clear,  though  it  requires 
a  little  more  examination,  that  there  is  nothing  in  section  39  to 
exempt  him.  He  does  not  come  under  the  first  part  of  the 
section  39,  that  is  to  say,  he  does  not  go  into  foreign  parts  beyond 
the  seas  for  the  purpose  of  occasional  residence.  He  must  lire 
at  the  port  he  trades  to  for  a  considerable  time.  He  may  liye 
on  shore  or  on  board  the  ship  according  to  his  mind,  but  he  goes 
there,  not  for  occasional  residence,  not  for  residence  at  all,  but 
for  the  purposes  of  his  trade.  Therefore,  I  am  clearly  of  opinion 
that  he  is  not,  within  the  meaning  of  these  words,  *^  a  man  who 
^<  goes  beyond  the  seas  to  foreign  parts  for  the  purpose  of  occa- 
^'  sional  residence/'  If  1  am  right  in  that,  that  dispones  of  the 
first  part  of  section  39,  and  if  so,  it  is  equally  clear  that  the 
Appellant  is  not  within  the  proYiso,  because  it  applies  to  gains 
from  possessions  in  Ireland,  secondly  from  foreign  possessions, 
thirdly,  to  gains  from  securities  in  Ireland,  and  fourthly,  to 
gains  from  foreign  securities.  Now  none  of  these  apply  to  this 
party,  for  his  gains  are  not  within  the  four  things  I  haTC 
described.  The  result  of  this  is  that  he  can  derive  no  benefit 
from  section  39,  and  it  is  enough  to  remark  that  if  any  light  is 
to  be  derived  from  that  section  it  is  in  favour  of  the  Crown,  and 
not  in  favour  of  the  Appellant.  With  these  views  of  these  two 
sections  I  entirely  concur  with  your  Lordship  that  there  is  no 
ground  for  differing  from  the  deliverance  of  tne  Commissioners . 


Lord  Ardmillan, — I  express  my  entire  concurrence  in  the 
remark  of  Lord  Deas  on  the  subject  of  the  construction  of  a 
taxing  Act  of  this  kind.  There  is  no  doubt  that  an  Act  which 
taxes  is  to  be  strictly  construed.  Where  there  is  an  Act  taxing 
a  particular  body,  or  laying  a  tax  upon  a  particular  article,  of 
course  that  Act  is  to  be  strictly  construed,  but  where  there  is  an 
Act  taxing  the  whole  of  Her  Majesty^s  subjects,  and  the  question 
is,  whether  it  is  to  be  construed  so  as  to  sustain  the  equality  of 
the  incidence  of  the  tax,  I  think  there  is  no  presumption  in 
favour  of  that  exemption  and  against  the  equality  of  the  incid- 
ence of  the  taxation.  It  is  the  next  and  soundest  principle  of 
taxation  to  be  as  equal  as  possible,  and  I  cannot  recognize,  as  a 
presumption  against  ihat  equality,  what  has  been  urged  to-day, 
or  that  from  what  has  been  urged  we  are  to  favour  the  Appellant 
with  exemption.  In  the  next  place,  I  agree  in  excluding  from 
considerations  the  questions  under  the  Poor  Law  Act  as  applic- 
able to  this  case  in  the  interpretation  of  the  income  tux.  Captain 
Young  is  a  British  subject.  He  is  in  the  service  of  a  Clyde  ship- 
ping company.  He  commands  a  Clyde  ship,  and  while  he  is  on 
the  deck  of  that  Clyde  ship  and  discliarges  liis  duty  in  the  ser- 
vice of  that  Clyde  sliipping  (jompany  he  is  (!ertainly  doing 
nothing  to  weaken  his  connection  with  the  Clyde,  on  the  margin 
of  which  he  leaves  his  wife  and  family.  The  ship  hails  from 
the  Clyde  and  is  registered  there  as  a  Clyde  vessel,  and  Captain 
Young  is  a  British  captain  doing  duty  on  deck  of  a  British 
ship  belonging  to  a  British  shipping  company. 
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In  the  next  place  he  has  done  nothing  to  change  his  residence. 
He  had  no  other  residence  in  any  part  of  the  world  except  on 
the  deck  of  the  ship  and  in  Glasgow,  and  in  Glasgow  he  leares 
in  his  house  his  wife  and  family.  Now,  I  do  not  think  we  can 
recognize  in  a  question  of  this  kind  that  he  lives  so  entirely  on 
the  sea  as  to  have  no  residence  on  the  land.  A  man  living  on 
the  sea  and  having  a  house  on  shore,  and  if  he  is  a  married  man 
his  house  is  on  shore,  is  shown  by  the  case  which  I  quoted  in 
the  course  of  the  discussion  to  reside  on  the  shore,  although  he 
might  be  at  sea  for  a  time.  But,  taking  the  first  part  of  the 
statute  onlv  to  be  the  subject,  and  tbat  the  party  is  not  a  resi- 
dent elsewhere,  the  choice  is  betwixt  his  having  no  residence, 
and  that  residence  which  he  has  engaged  for  his  wife  and 
family,  which  I  believe  is  his  true  residence,  and  I  think, 
therefore,  that  the  Appellant  is  liable  to  assessment. 


Lord  Mure. — I  have  had  no  difficulty  in  coming  to  the  same 
conclusion. 

It  appears  that  this  Appellant  is  a  British  subject,  who  derives 
salary  from  a  British  snip,  from  a  company  of  merchants  in 
Glasgow. 

His  wife  and  family  have  a  rendence  there,  and  it  is  not  said 
that  his  residence  was  not  there  at  the  date  when  he  took  com- 
mand of  that  ship.  His  abseuces  were  such  as  occurred  in  the 
{prosecution  of  his  profession,  in  a  vessel  enmged  chiefly  in 
oreign  service,  but  in  the  intervals  between  those  absences  he 
always  resided  nersonally  in  the  house  he  rented  for  his  wife 
and  family  in  Glasgow,  and  during  the  period  to  which  this 
case  relat^,  it  is  admitted  that  he  was  in  tne  house  for  a  period 
of  88  days,  or  abo.ut  three  months  out  of  13  months,  and  that 
during  the  whole  of  that  time  he  never  resided  elsewhere.  Now, 
I  am  very  clear  that  that  is  a  residence  which  plainly  brings 
this  gentleman  under  the  provisions  of  Schedule  D.  of  the  statute 
quoted  by  Lord  Deas.  In  the  circumstances,  the  only  ques- 
tion we  have  to  decide  is,  whether  the  39th  section  exempts  him 
from  the  provisions  of  Schedule  D.  I  concur  with  your  Lord- 
ships, and  I  think  the  counsel  for  Captain  Young  admitted  that 
the  proviso  in  this  section  does  not  in  any  respect  affect  the  ques- 
tion. The  question  may,  however,  possibly  be  aff'ected  by  the 
first  paragraph  of  the  3Uth  sectiofi,  but,  as  I  read  it,  so  far  from 
exempting  a  party  in  this  situation,  it  contains  language  which 
stam^  his  liabilitv^  because  it  says :  '^  be  it  enacted,  that  any 
^*  subject  of  Her  Majesty  whose  ordinary  residence  shall  be  in 
^*  Great  Britain,"  that  is  the  position  of  the  AppeUant  at  the 
time  he  went  away, ''  and  who  shall  have  departed  from  Great 
**  Britain  and  gone  into  parts  beyond  the  seas  for  occasional 
*'  residence."  It  is  a  nice  question,  in  view  of  the  t^ords  '^  occa- 
*^  sional  residence,"  to  say  whether  a  man  who  takes  command 
of  a  ship  and  takes  it  to  another  place  goes  there  for  that 
purpose.  He  may  be  going  to  one  port  or  to  another,  but  I 
assume  in  the  meantime  that  he  i^  to  be  held  as  a  person  under 
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these  words.  The  statate  goes  on  to  say,  that  he  **  shall  be 
^^deemedy  notwithstanding  such  temponury  absence,  to  be  a 
^'  person  chargeable  thereby."  By  tne  express  terms  of  the 
statute  liability  is  imposed,  and  indeed  this  part  of  the  statute 
seems  to  hare  been  frained  to  meet  such  cases,  and  1  am  on 
these  grounds  clear  that  the  judgment  of  the  Conunissioners  is 
right. 

Judgment  of  the  Commissioners  affirmed. 


PART    V, 


No.  14. — In  the  Exchsqukh. — Englako. 
29th  January  1876. 


HsHBT  FoBDER  (SiuTYeyoT  of  Taxes) 

and 
Ahdsbw  Hakdtsids  Aim  GoiiPAirTy  Liiatpti 


Appellant, 
Respondents. 


Income  Tax, — Company  carrying  on  the  busvnets  of  Iron" 
founders  not  entitled  to  deduction  of  amount  written  6ff  for 
depreciation  of  buildings,  fixed  plant,  arid  ^machinery. 


#■ 


Oass-  stated  on  the  Appeal  of  Andrew  Handyside  and  Company, 
Limited,  against  an  assessment  under  Schedule  D.,  made 
on  them  by  the  Oommissioners  of  Income  Tax  for  the 
District  of  Morleston  and  Litchurch,  in  the  county  of  Derby, 
7th  August  1876. 


PoniTS  los  AjtGUXEirr. 


Fob  ths  Appbllavt. 

1.  1^  ia  sifchwUiy  ths  asM 
pffoito  csmsd  hj  ws  oompsay 
la  tbsir  harimtM  m  iron-fomi- 
dtn,  nadsr  tha  pto?iiioiM  of 
the  Inoome  Tuc  Acts,  the 
Bsqpondsnte  are  not  enttilod 
lo  make  say  dedooiion  on 
aoooont  of  the  dspnelation  of 
thflir  boildings,  flssd  pkuA, 
and  msohinerj. 

S.  Ths*  ths  amonn*  aoof  ht  to  be 
di^noM  bj  the  Respondnitf 
on  HbeM  soooont  in  fkot  rm»- 
enti  a  portion  of  the  oapltal 
inreeted  in  ths  buiniM,  and 
as  raoh  Js  not  'allowed  to  be 
dsdnoted  bv  the  ipreai  pro- 
▼isiona  of  the  third  mle  nnder 
ths  flnt  oase  of  ieotUm  100, 
flshsdiils  D.,  of  ths  Inoome 
Thk  Ast  (6  4  S  Viol  0.  SB). 

Fob  thb  BBVOVDBrr. 

1.  Ihst  ths  Bsspondaati'  ooonany 
not  hsTing  been  wosUng 
sore  than  one  jeut^  ths  Ee- 
•pondsnts  wen  Jnslifled  in 
asuimlnr  that  tas  aTemge 
oatlay  for  repairs  for  three 


For  the  year  1874-6  an  assess- 
ment under  Schedule  D.  was  made 
by  the  Commissioners  for  the  dis- 
trict aboTe  named  upon  Andrew 
Handyside  aud  Company,  Limited, 
a  company  carrying  on  the  busi- 
ness of  iron-founders  in  the  parish 
of  St.  Alkmund  in  Derby.  The 
assessment  made  upon  the  company 
was  8,6421.,  the  amount  taken  from 
their  own  report,  and  therein  speci- 
fied at  nett  profits;  but  in  this 
amoiut  a  sum  of  1,5091.  7«.  6d.  is 
shown  as  "  amount  written  off  for 
''depreciation  of  buildings,^  fixed 
''  plant,  and  machinery.'' 

The  Appellants,  on  their  appeal 
on  the  2Mi  June  1876,  produced 
a  balsjice  sheet  for  the  year  ended 
on  the  31st  July  1874,  being 
their  first  year  of  trading,  and 
objected  to  •  the  charge  in  respect 
of  the  1,6091.  7s.  6d.,  and  oa- 
tended  that,  inasmuch  as  such  sum 
had    no    reial    existence,    but    wae 
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yean  would  be  neater  than    written  off  in  the  accounitt  in  accor- 

the  amwint  aotn^y  mended  j^^^g  ^j^h  the  articles  of  associa- 
in  the  first  year,  and  uiat  toe  . -■  <  .      m  •. 

■nm  of  i,60W.  7#.  M.  might  be  ^^on,  as  the  worts  nnist  of  necessity 
treated  as  added  totbeaotoal    depilate,  from  year  to  year^  and 

raoont  expended  in  that  year  ^  ^j^^.  g,^|^  expended  in  repairs 
to  arrire  at  the  aTerage  ez-  ,,  .  o^i  i  i. 

penaee  on  aooonnt  of  repairs,      could    not    entirely    replace    BUCh 

X  It  being  aesnmed  that  the  boUd-  depreciation^     they     were     justified 

ings,   naohinery,  ud   plant  j^    writiMr    off    that    amount    as    a 

having  bebome  of  lees  talne  j    ,     ^-^^  »iuwuiiv    no 

to  the  extent  of  1,60W.  U  U.  deduction. 

tban  thqr  were  at  the  oom-        The   surreyor   objected   that   the 

the  raoeiptB  of  the  company  tion  in  ffspect  of  capital,  and  as 
to  arriTe  at  the  profits  and  such  was  contrary  to  the  proTisions 
gjlljjj*^  of  the  third  rule  of  the  lOOth  sec- 

8.  That  the  dednotion  of  the 'said     tion  of  the  Act  5  &  6  Yict.  C.  36^ 

sum  of  1,5092.  Is.  %d,  was  not  that  no  allowance  f<Mr  depreciation 
a    didnction   in   reepeot  of    ^^  provided  for  in  the  said  Act, 

and  that  secti«m  159  prohibited 
any  deductions  being  made  except  those  expressly  enumerated 
in  the  Act. 

The  majority  of  the  Commissioners,  howeyer,  being  of  opinion 
that  persons  in  trade  were  equitably  entitled  to  write  f4t  from 
their  profits  each  year  a  stun  of  dep^rteiation,  and  that  the 
amount  claimed  was  fair  and  reasonable,  decided  in  fayour  o{ 
the  company. 

The  suryeyor,  being  dissatisfied  with  such  decision,  has  re- 
quested that  a  case  for  the  opinion  of  the  Court  should  be  stated. 

The  opinion  of  the  Court  is  therefore  desired  as  to  whether 
the  Appellants  are  justified  in  making,  and  should  be  allowed, 
the  deduction  of  1,609Z.  7s,  6d,  claimed  by  them  for  depreciation. 


JuoGKBNT,  29th  January  1876. 

Kelly,  C.B, — Whatever  we  may  think  of  the  justice  and  fair- 
ness as  regards  commercial  or  manufacturing  interests,  as  to 
some  parts  of  the  Act  of  Parliament  upon  which  there  is  no  case 
before  the  Court,  and  upon  which  I  do  not  feel  myself  at  all  at 
liberty  to  comment,  it  is  perfectly  clear  that  apon  this 'Act  of 
Parliament,  that  is  to  say,  upon  the  third  rule  in  the  first  case 
as  regards  Schedule  D.,  the  Respondents,  the  traders,  are  not 
entitled  to  this  deduction.  It  appears  that  by  the  articles  of 
association  there  is  a  provision  in  the  138th  article,  at  page  40, 
that  a  reserve  fund  is  to  be  formed,  ^and  before  recommending  a 
dividend,  and  of  course  therefore  before  paying  a  dividend,  the 
company,  perhai>s,  very  prudently  and  properly,  agree  to  set 
aside  a  sum  from  the  nett  profits  of  the  company,  and  bear  in 
mind  that  it  is  out  of  the  nett  profits  of  the  company,  and  that 
they  are  nett  profits  before  they  begin  to  set  it  aside,  and  this 
is  merely  the  mode  in  which  they  think  fit  to  apply  a  portion  of 
what  are  admittedly  by  their  own  expression  their  nett  profits, 
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tliey  may  set  aside  out  of  the  nett  profits  such  sum  as  a  reserre 
iund  for  the  purpose  of  meeting  contingencies.  But  what  are 
theyP  They  are  a  Tarieiy  of  matters  which  they  have  no  more 
rigiit  to  deduct  from  the  nett  profits,  and  say  that  the  nett 
promts  are  thereby  diminished,  and  tiiat  they  have  not  really 
netted  that  amount  of  profits,  than  they  would  haye  a  right  to 
deduct  a  stun  which  they  might  spend  upon  the  purchase  of  a 
house  or  of  a  carriage.  What  they  say  is,  that  it  is  ''for  the  pur- 
"  pose  of  meeting  contingencies,  or  of  purchasing,  improving,  en- 
"*  laiging,  rebuiMing,  restoring,  reinstating,  or  maintaining  the 
"  works,  plant,  and  other  premises  or  properly  of  the  company." 
Now  I  leave  out  the  word  ''  repairing, '*  because'  it  is  admitted 
that  they  are  entitled  to  deduct,  and.tiiey  have  deducted,  a  certain 
sum  for  repairs,  and  we  must  take  it  for  granted,  as  there  is 
no  appeal  agais^  that  deduction  on.  the  one  side  or  the  other, 
that  it  is  a  |m>per  deduction  according  to  the  Act  of  Parliament. 
Therefore,  ikete  being  that  deduction  for  repairs,  they  may  set 
aside  a  portion  of  those  nett  profits  for  the  purpose  of  improving, 
enlarging,  and  rebuilding  the  works  and  premises.  They  cannot 
claim  to  deduct  that  amount  frcHn  the  nett  profits.*  I  will 
suppose  that  they  have  realised  2,0001.  nett  profits  in  the  year. 
If  they  chose,  instead  of  spending  that  sum  upon  their  own 
establisluneiits,  and  upon  the  maintenance  of  their  families,  to 
lay  out  half  of  it  on  some  new  building,  so  as  to  extend  thein 
works,  it  is  an  expenditure  of  a  portion  of  the  nett  profits.  The 
words  of  the  article  proceeds  as  follows :  ''or  the  erection  or  con* 
struction  of  new  buildings,  works,  or  plant,  or  for  equalising  divi* 
dends.''  If  they  have  made  a  nett  profit  of  2,000f.  in  the  year, 
and  if  they  set  aside  a  portion  of  it  for  the  purpose  of  equalising 
dividends,  it  may  be  said  that  that  is  not  to  be  taxed.  They  can 
so  set  it  aside,  and  apply  it  to  any  of  these  many  purposes.  They 
are  nett  profits  before  they  have  a  right  to  apply  any  portion  of 
them  for  any  of  the  purposes  named.  Then  the  article  says  "  or 
in  furtherance  of  any' of  the  objects  of  the  company,"  and  then 
Ihey  say,  "  the  reserve  fund,  or  such  part  thereof  for  the  time 
^'  being  AS  is  not  invested  as  herein-after  provided,  may  be  used 
^'  for  tiie  general  purposes  of  the  company.  The  interest  of  the 
*" reserve  fund  "  (that  is  in  case  it  should  be  invested)  "shall 
"  be  treated  as  Annual  profits  of  the  company."  That  would  be 
this — ^if  th^  choose  to  apply  500Z.  out  of  the  2,0O0Z.  by  investing 
it  in  the  3  per  cents.,  and  they  get  interest  upon  it,  though  that 
interest  would  pay  the  income  tax,  the  company  may  constitute 
a  portion  for  a  child  out  of  the  profits,  and  yet,  according  to  the 
view  of  the  Respondents,  it  is  not  to  be  treated  as  profits.  .  It  is 
perfectly  clear  that  they  have  set  aside  1,609Z.,  or  thereabouts,  as 
applicable  to  all  these  purposes,  and  how  that  money  has  been 
actually  applied  we  know  not  from  the  case.  It  is  clearly 
against  the  Act  of  Parliament  to  allow  this  deduction ;  for  what 
says  the  Act  of  Parliament  P  The  Act  is  quite  explicit,  and 
can  admit  of  no  doubtful  or  difficult  construction;*  it  is,  that 
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"  in  eetixnatiiig  the  balance  of  profite  and  gains  chargeable  under 
"  Schedule  D.,  or  for  the  purpose  of  assessing  the  duty  thereon^ 
''  no  sum  shall  be  set  against  or  deducted  from-— or  allowed 
''to  be  set  against  or  deducted  from— such  profits  or  gains  oh 
''  account  of  any  stun  expended  for  repairs  of  premises  occupied 
''  for  the  purpose  of  suchtrade,  manufacture,  adyenture,  or  con* 
"  cem,  nor  for  any  sum  expended  for  the  supply  of  repairs  ur 
*'  alterations  of  any  implements,  utensils,  or  articles  employed 
'*  for  the  purx>oee  of  such  trade,  manufacture,  adyenture,  or 
*'  concern  beyond  the  sum  usually  expended  for  such  purposes^ 
*'  according  to  an  ayerage  of  three  years  preceding  the  year  in 
*^  which  such  assessment  shall  be  made."  Now  just  let  us  suppose 
that  this  business  had  been  carried  on  for  three  or  four  years, 
and  that  the  ayerage  sum  actually  expended  for  the  neoesaary 
and  usual  repairs  had  been  5001.  a  year,  they  would  then  be 
entitled  to  deduct  from  the  amount  of  nett  profits  5002.  The 
ayerage  of  the  expenditure  upon  the  repairs  for  the  past  three 
years  would  be  about  the  same  amount  in  the  year  to  come,  and 
therefore  that  wotdd  be  yery  fair  and  just,  because  what  was  the 
ayerage  of  three  years  they  would  expect  to  expend  in  the  ensuing 
year  to  the  year  in  question,  and  Ihat  would  be  deducted  from 
their  profits.  Here  it  is  said  that  the  case  is  different  because 
they  haye  been  in  business  for  one  year.  There  being  no  specific 
proyision  applicable  to  that  the  result  is  this,  that  if  you  are  to 
take  the  ayerage  of  the  three  years  to  determine  how  much  may 
be  expected  to  be  expended  in  repairs  in  the  year  to  come,  and  if 
there  are  not  three  years,  and  not  eyen  two  years,  but  only  one 
year,  you  must  get  the  best  information  that  you  can,  and  must 
judge  from  what  has  been  done  dxiring  that  one  year  what  will 
be  flie  probable  amount  expended  in  the  ensuing  year.*  If  there 
be  any  special  proyision  it  is  the  one  which  has  been  referred 
to,  where  it  becomes  a  matter  of  inquiry  before  the  Commis- 
sioners :  but  here  it  is  perfectly  dear  that  that  is  not  the  ques- 
tion, because  the  question  is  not  what  sum  has  been  expended 
upon  repairs,  inasmuch  as  it  is  admitted  that  a  sum  is  set  aside 
as  a  deduction  from  the  nett  profits  in  resi>ect  of  the  repairs  in 
the  ensuing  year,  and  therefore  the  question  remains  whether  tiie 
Respondents  are  entitled  to  deduct  this  entire  sum  of  upwards  of 
1,5001.,  which  may  be  applied  anywhere  or  at  any  time  they 
please  for  a  great  yariety  of  purposes  which  are  actually  for- 
bidden, directly  as  well  as  indirectly,  by  this  proyision 'of  the  Act 
of  Parliament.  All  that  they  are  entitled  to  deduct  they  haye 
deducted,  namely,  the  reasonably  probable  amount  of  repairs  in 
the  ensuing  year,  and  no  other  deduction  is  allowed  by  the  terms 
of  this  Act. 

Pollock,  B, — I  am  of  the  same  opinion.  The  only  question 
here  is  whether  the  amount  written  off  for  the  depreciation  of 
buildings,  fixed  plant,  and  machinery,  1,6091.  7«.  %d.,  can  be 
prox>erly  deducted  in  estimating  the  income  tax  payable  by 
the  company.  Now,  in  my  judgment,  upon  no  construction  of 
tbe  Act  of  Parliament  can  that  deduction  be  made.     Strictly 
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s^eakingy  there  is  no  difference  between  what  is  called  an' 
equitable  conatruction  of  an  Act  and  any  other  construction. 
It  appears  to  me  that  upon  the  most  faTourable  and  just  con- 
stmction  of  this  Act  of  Parliament  for  the  Bespondents,  they 
are  not  entitled  to  this  deduction.  Now  there  are  three  modes 
to  which  this  fund  to  meet  the  depreciation  of  machinery  may 
be  dealt  with — oiie  is  by  adding  to  the  company's  original  capital 
what  is  called  a  depreciation  fund;  the  second  is  by  laying 
aside  out  of  the  annual  -profits  which  would  be  otherwise 
divisible  Hmong  the.  shareholders  a  certain  sum  to  meet  the 
estimated  depreciation;  and  the  third  is  by  waiting  until  the 
depreciation  occurs,  and  then  either  repairing  or  reinstating  the 
machinery  so  as  to  make  it  of  equal  value  and  efficiency  to 
what  it  before  was.  Now  it  is  not  worth  while  to  consider  all 
the  different  cases  in  which  the  matter  is  applicable,  and  the 
varying  degree  in  which  it  is  applicable.  '  It  is  unnecessarv  to 
say  that  there  are  cases  where  there  is  a  renewal  from  week  to 
week,  and  sometimes  from  d)Biy  to  day,  but  there  are  cases  in 
which  certain  machines  employed,  or  certain  parts  of  machines, 
may  cost  many  hundreds  of  i>ounds,  and  the  depreciation  of 
which  does  not  occur  actually  from  day  to  day,  or  is  not 
appreciable  from  day  to  day;*but  it  is  in  the  case  of  breakage, 
or  of  other  events  occurring,  and  as  to  which  there  mav  be  a 
statement  from  year  to  year.  Now  the  way  in  which  that 
would  practically  be  met  under  this  Act  is  this,  whether  the 
depreciation  was  small  or  great,  and  the  consequent  reinstate- 
ment small  or  great,  it  would  all  in  the  long  run,  supposing  the 
concern  to  be  a  going  one,  be  met  justly  and  fairly  under  this 
Act  of  Parliament  tirhen  the  money  was  actually  expended, 
because  the  words  of  the  third  rule  under  the  first  case  6f 
Schedule  D.  in  the  Act  of  the  5th  &  6th  Yict.  c.  36.  are,  *'  nor  for 
*^  any  sum  expended  for  the  supply  of  repairs  or  alterations  of 
**  any  implements,  utensils,  or  articles  employed  for  the  purpose 
''^  of  such  trade,  manufacture,  adventure,  or  concern  beyond  the 
'^*  sum  usually  expended  for  such  purposes."  Therefore,  where 
drilling  machines  are  employed  it  may  be  usual  to  have  so 
many  new  drills  per  week,  or  at  the  end  of  a  year,  and  then 
this  provision  would  come  in ;  it  would  be  necessary  and  usual, 
as  of  course  when  a  breakage  occurs  that  breakage  comes  in  the 
average  of  three  years,  however  large  the  amount  may  be.  In 
that  way  perfect  justice  would  be  done  between  the  parties. 
Now,  it  may  be  said,  that  supposing  it  is  not  a  going  concern, 
and  that  there  is  a  sale,  there  is  a  very  great  depreciation,  but 
that  depreciation  does  not  affect  any  l|uestion  arising  under  this 
Act  of  Parliament.  A  depreciation  always  takes  place  when 
a  concern  is  sold,  not  as  a  going  concern,  but  as  a  thing  which 
has  failed,  and  for  some  reason  or  other  has  stopped.  Therefore 
justice  is  done  in  the  matter,  and  the  only  question  at  the  end 
is,  whether  this  estimated  amount  laid  aside  from  year  to  year 
as  written  off  for  the  depreciation  of  buildings,  fixed  plant,  and 
machinery  comes  within  the  words  of  the  section. .  I  think  it 
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quite  clear  that  it  does  not,  and  that  therefore  the  Commis- 
sioners in  this  case'  were  wrong,  and  that  Qonsequently  our 
judgment  should  be  for  the  .Crown. 

HuddUstan^  B, — I  am  of  the  same  opinion.  It  is  quite  clear, 
on  reading  the  case,  that  the  sum  1,5092.  is  a  sum  which  a 
prudent  x>erson,  no  doubt,  would  put  by  or  lay  aside  for  the 
purpose  of  meeting  what  might  be  called  the  expenses  of  renewal. 
The  articles  of  association  clearly  contemplate  that  it  should  b* 
carried  into  the  capital  account  as  a  reserve  fund.  The  articles 
of  association  contemplate  that  the  company  might  make  use  of 
this  money,  but  if  they  did  it  would  be  in  tke  capital  aocoumt, 
appearing  on  one  side  as  drawn  or  expended  in  the  capital 
account,  and  it  is  quite  clear  that  it  would  be  treated  for  all 
purposes  of  book-keeping  and  for  all  usual  purposes  as  capital. 
The  Scotch  case  which  has  been  referred  to  clearly  includes 
that  view,  because  of  the  two  sums  5,000Z.  was  to  have  supplied 
the  building  necessary  for  the  new  pit,  which  would  be  capital, 
and  4,0002.  was  there,  as  here,  written  off  for  the  depreciation, 
and  the  Scotch  Court  thought  that  that  clearly  would  be  capital. 
Then,  if  it  be  so,  it  is  quite  clear  that  that  comes  within  the 
third  rule,  and  cannot  be  taken  into  account,  and  that  third  rule 
is  rendered  still  more  imperatiye'  by  the  159th  section  of  the 
Act,  which  says  that  no  deduction  shall,  be  made  other  than 
those  expressly  enumerated  in  this  Act.  Therefore,  this  sum  of 
1,5092.  is.  6d,  ought  not  to  be  allowed,  and  therefore  the  com- 
pany will  have  to  pay  income  tax  on  10,1512.  Is.  Qd.,  which  is 
the  sum  which  they  enter  as  profits,  namely  8,6422.  plus  the 
amount  which  they  claim  to  deduct,  and  which  they  otherwise 
have  deducted,  1,5092.  7^.  6d.  I  therefore  think  that  the  de- 
cision of  the  Commissioners  cannot  be  upheld,  and  that  our 
judgment  must  be  for  the  Crown. 


imBsm  THE  Act  37  VtcT.  c.  16. 


71 


No.  16. — ^In  the  Excheqxtbb.-^England. 
29th  January  1876. 


The  Imfesial   Fiee   Insitbakce  Company 

and 
William   Wilson    (Surveyor   of    Taxes)  ... 


...    Appellants, 
. . .  Respondent . 


Income  Tax. — Fire  Insurance  Company  not  entitled  to  deduction 
from  profits  on  account  of  "  unearned  premiums.*' 


Case  stated  on  appeal  of  the  Imperial  Fire  Insurance  Company 
to  the  Commissioners  for  Special  Purposes,  Somerset  House, 
16th  March  1875. 


Points  vob  Aequment. 


Fob  TBI  Afpsllants. 

1.  Thftt  the  determination  of  the 

OomniieBioiiera  iserroneoiui. 

2.  ThfttaponthetmeoQiistniolion 

of  37  Yiot.  a  16.  i.  4.,  mod 
16  k  17  Yiot  o.  84,  the  Ap- 
peUente  are  entitled  to  make 
jearly  the  dednotion  elaimed. 

8.  That  inasmaoh  as  inraranoee 
are  effected  with  the  Appel- 
lanteat  all  perioda  of  the  Tear, 
and  their  liabilities  there- 
under do  not  expire  with  the 
expiration  of  eiush  year,  the 
gross  .  amount  of  preminms 
paid  to  the  Appellants  in  any 
one  year  ooffht  not  to  be 
credited  to  Siem  as  profits 
aotoally  realised  in  that  year. 

4.  That  in  estimating  their  annnal 

Srofite  the  Appellants  are  en- 
tled  todedoot  from  the  gross 
amount  of  the  preminms  paid 
to  them  within  the  year  88  per 
cent.,  in  order  to  make  nir 
allowance  for  the  premiums 
so  nneamed  at  the  expiration 
of  the  year,  and  to  enter  snoh 
per  oentage  among  the  profits 
realised  in  the  snooeeding  year. 
6.  That  in  estimatinir  their  annnal 
profits  the  Appellants  are  en- 
titled to  dednct  from  the  gross 
amonnt  of  preminms  paid  to 
them  within  the  year  snoh  a 
snm  as  it  would  cost  to  re-in- 
sure thotie  premiums  which 
hare  not  been  exhausted 
durUig  the  year. 


The  directors  of  the  Imperial 
Fire  Insurance  Company,  o£  Ko.  1, 
Old  Broad  Street,  in  the  city  of 
London,  g^ye  notice  of  appeal  to 
the  Special  Commissioners  through 
Messrs.  Oliver  and  Sons,  their 
solicitors,  by  letter  dated  the 
3rd  of  September  1874,  against  an 
assessment  of  67,9272.  made  on 
them  by  the  Commissioners  for 
General  Purposes,  for  the  year 
ending  6th  April  1875. 

The  Special  Commissioners  issued 
their  precept,  requiring  statements 
of  accounts  for  the  three  years  pre* 
ceding  the  year  of  assessment,  and 
in  reply  thereto  a  statement  was 
sent  in,  of  which  a  copy  marked  A. 
is  annexed. 

The  appeal  was  heard  at  this 
office  on  the  12th  of  February  1875, 
when  Mr.  Cozens  Smith,  general 
manager,  Mr.  Johnson,  clerk  in  the 
accountant's  office,  and  Mr.  Oliver, 
solicitor,  attended  on  behalf  of  the 
Imperial  Fire  Insurance  Company, 
Mr.  W.  Wilson,  the  surveyor  of 
taxes  for  the  district,  also  attended 
on  behalf  of  the  Crown. 

Mr.  Oliver,  the  Company's  so- 
licitor, was  informed  that  he  could 
take  no  part  in  the  proceedings,  but 


72 


EXCHEQUER  CASES 


F9B  THB  BttPONDSHT 

1.  That  for  the  porpow  of 

ing  the  inoomotuE  tiie  whole 
of  tho  aimiial  jmoliiiiie  t^ 
oeiTed  bj  tho  Ap^elUuiti  in 
eny  jmt  ooght  to  be  tdken 
intoaooonatiaa  ptoAti  or  gaini 
of  that  jear,  notwithatanding 
that  the  riaka  cowred  bj  a 
portion  of  inch  premiimia 
maj  «Kt«i^  Into  the  anh- 
flaqnentyear. 

8.  That  the  AppaUanta  are  not 
jnatifled  hj  the  proTialona  of 
the  Inoome  Tax  let  (ft  k  6 
Yiot.  a  36),  Sohednla  D.,  ftrd 
and  4th  Bnlea,  in  naUnff  an j 
dednotion  in  raapeet  of  what 
ia  termed  bj  the  AppaUnnta 
*<  nneamed  ptvmiama.** 


that  there  was  no  objection  to  his 
remaining  in  the  room. 

The  company  originally  returned 
a  loss,  or  rather  put  in  a  statement 
instead,  of  a  retnm,  dated  the 
19th  of  NoTomber  1874,  showing 
a  deficiency  of  4696591.,  but  af|er- 
wards  they  consented  to  pay"  on 
42,8401. 

The  books  of  the  company  wtre 
produced  (by  Mr.  Johnson),  laid 
showed  that  the  accounts  are  made 
up  to  the  31st  of  December  in  each 
year,  and  that  no  notice  is  taken 
therein  of  unearned  premiums;  in 


oth^  respects  the  figures  in  the 
statement  corresponded  with  the 
books,  and  showed  an  average  profit  of  about  67,0001.  The 
Commissioners  would  not  allow  the  introduction  of  the  unearned 
premiums  as  they  did  not  appear  in  the  books,  and  as  this  was 
the  first  year  in  which  they  were  taken  into  account  by  the 
company  in  making  their  return  for  income  tax,  the  Gommi»- 
sioners  confirmed  the  assessment  on  67,9272. 

Mr.  Smith,  being  dissatisfied  with  the  determination  of  the 
Special  Commissionevs,  declared  his  dissatisfaction,  and  duly 
re<|uired  the  Commissioners  to  state  and  sign  a  case  for  the 
opinion  of  the  Court  of  Exchequer. 


STATnmrr  of  PBorir  and  Loss  for  the  Taaia  1871,  1979,  and  1879. 


nooMB.  ISIL 

s      t,  d. 

Preminmi     -      -  600,181   4 10 
Do.  naearaed 
in  1870       -      -   ISUm  0  0 

lotenrt  OB'  iBTaat- 


t.  d. 


TOOgM   410 

88JB8416   9 
"14   S 


nznammiBB,  isn. 


DlTldendB  to  proprtetofs  - 
Uaeamed  pramlmna,  S8P/0 


Bzpaii 


munu  9 


801^14   9 


iHOOMBilSTl 

rMminma    -      -  718346  14  S 
Do.  UMaraed 
iaUn        -      -   801,060   0   4 


Balance 


91937614   2 


-   4IJ67   8   8 

-  SSnu  1 


SXFBBDirDRB,  1871 


Dlyld«Dds  to  proprlaton  - 
UDaamed  premlmni,  88^/0 


-  ITMill  4   9 

-  6P360  8  8 


136838718   8 
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UlOOIMM,Ufn, 


Premiums    - 
Da  Qneanad 
inisn 


t      «.  d. 

-  aaswio  5 

-   »7,SU   0   0 


f.  d. 


IntarMt  on  IiitmI- 
ments,  fto. 


919.746  10   6 
-     4B,79S17   8 
966W   8    1 


BznuiDfroBs,  1878. 


£ 


M.   d. 


-       -  87638B   2  6 

-----  aS]jO07   7  1 

DlTldeadii  to  proprietor!  -      -  88.000   0  0 

Unearned  preminme.  8y>/o       -  336^   0  0 

BakuBoe   -      -  88JB7S  18  8 


986.890   8    1 


ZmperiAl  Fire  Inrarsnoe  Compaoy, 
1,  Old  Broad  Street,  London. 

(fiUgned)   B.  CkMCBini  Sxitb. 

General  Manager. 


The  oompany.  i>  aaeened  for 

the  7ear  1874  on  the  average 

proms  of  the  above   thiee 

years  at   -      .      .      -      -     56.979   1   4 
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on  which  tax  has  not  been 
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Bhooldbe   -...--     a0Un6 17   8 
Interest  on  investments    -      -     IIJMM  18   4 
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JXTDGMENT. 

Kelly,  C.B. — ^In  tke  case  of  the  Imperial  Fire'  Insurance  Com- 
pany yersus  the  Surreyor  of  Taxes,  it  is  with  some  reluctance 
that  I  feel  that  we  ought  to  give  judgment  in  favour  of  the 
Crowli.  I  say  with  reluctance,  because  it  is  impossible  not  to 
see  that  perfect  justice  cannot  be  done  by  giving  our  judgment 
in  favour  of  the  Crown,  and,  on  the  other*  hand,  it  is  not  to  be 
forgotten  that  the  scheme  or  mode  of  making  out  and  settling 
the  accounts  suggested  by  the  Insurance  Company  seems  sub- 
Btantially,  though  it  is  not  really  unobjectionable,  and  perhaps  it 
is  the  most  reasonable  mode  that  could  be  determined  on  in  most 
cases,  but  it  really  would  not  be  according  to  law.  There  is 
nothing  in  the  Income  Tax  Acts  which  enables  the  parties  in 
such  a  case,  the  Crown  on  the  one  side,  and  the  Insurance  Com- 
pany on  the  other  to  determine  with  certainty  what  is  the 
amount  or  value  of  tne  risk  which  continues  after  the  end  of  the 
year,  while  a  number  of  policies  upon  which  a  year's  premiums 
have  been  paid  are  exhausted,  and  where  they  may  or  may  not 
he  upon  one,  or  two,  or  more,  or  all,  losses  to  a  large  amount  or 
ii  smaller  amount,  or  no  losses  at  all.  Therefore,  in  the  mode 
suggested  on  the  part  of  the  oompany,  they  are  obliged  to  resort 
tc»  a  speculative  mode  of  ascertaining  the  probable  amount  of  the 
risks  which  continue,  and  I  see  no  warrants  in  the  Income  Tax 
Acts,  nor  indeed  in  the  principle  of  the  law,  which  will  enable 
us  thus  to  act;  and  under  these  circumstances  it  seems  to  me 
that  the  case  stands  thus,  unless  we  resort  to  the  133rd  and  134th 
section  of  the  Act  which  have  been  referred  to,  and  which  do  not 
apply  to  this  case.  I  mean  the  section,  for  example,  which 
xefers  to  cases  in  which  the  company  do  not  carry  on  their 
business,  but  cease  to  act  altof^ether,  and  are  dissolved  within 
the  year  in  which  the  income  tax  is  paid;  but,  as  I  hsive  said, 
with  the  exception  of  those  sections  it  appears  to  me  that  the  case 
•.stands  thus :  The  only  mode  in  which  you  really  can  say  what  is 
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iiett  profit  is  by  takmg  on  the  one  side  the  actual  receipts,  and  on. 
the  dther  side  the  actual  expenditnre  or  disbnrsements;  all  thai 
remains  is,  at  least  for  the  time,  profit;  and,  therefore,  taking- 
the  snm  of  600,000Z.  as  having  been  paid  to  the  company  and 
receiyed  by  them  in  the  year  1873,  and  taking,  on  Ike  other 
hand,  losses  during  that  year  to  the  amount  of  300,0001.,  ex- 
penses  to  the  amount  of  100,0002.,  and  interest  upon  the  capital,, 
or  some  further  disbursement  which,  it  is  admitted,  should  be- 
allowed,  and  which  reduced  the  sum  to  50,0001.,  their  profit  at. 
that  moment  is  5O,0OOZ. ;  and  if  everything  were  to  stop  at  once, 
and  if  nothing  further  were  done  by  the  company,  50,0002.  would 
be  the  amount  of  the  profit.  It  is  open  to  this  observation,  how- 
ever, and  that  is  why  this  mode  does  not  do,  and  I  do  not  know 
any  mode  which  can  do,  perfect  justice:  it  is  this,  that  the 
company  remain  under  the  liability  of  paying  the  amount  of  any 
losses  in  respect  of  these  policies  upon  which  they  have  received 
the  000,000Z.  premiums  which  may  occur  in  the  course  of  the 
year,  and  if  they  do  occur  it  is  quite  clear  that  they  diminish 
the  amount  of  profit  ui>on  whicn  the  income  tax  has  been 
assessed  and  paid.  But  there  is  a  provision  for  that  in  the  Act. 
and  if  .the^  leave  off  business,  the  134th  section  applies,  and  then 
a  calculation  is  made  in  which  perfect  justice  upon  the  figures  is 
done.  If,  upon  the  other  hand,  they  continue  their  business, 
then  at  the  end  of  the  year  1874  they  again  take  the  amoimt  of 

'  the  premiums  which  they  have  received  on  the  one  side,  and  they 
take  the  expenses  and  any  other  sums  properly  set  off  against 
the  amounts  receivecl,  and  they  take  the  amount  of  the  losses 
against  which  the  600,0002.  has  been  received  in  the  year  before, 
so  that  year  by  year,  as  they  go  on,  there  is  an  absolute  balancing 
of  accounts;  and  it  is  only  when  the  last  year  comes,  if  a  last 
year  does  come,  when  the  company  are  about  to  cease  to  carry 
on  their  business,  that  although  they  will  have  paid  the  income- 
tax  upon  the  same  sum,  600,0002.,  of  premiums,  they  may  leave 
off  business  within  a  month,  but  they  are  liable  to  make  good 
any  losses  whicl^  may  happen  upon  the  policies  in  respect  of 

•which  the  600,0002.  has  been  paid.  But  that,  as  I  have  said, 
can  happen  only  in  the  last  year  of  the  business  being  carried  on, 
and  if  that  should  happen,  then  by  the  134th  section  there  is  a 
provision  for  the  fact  being  ascertained  and  the  matter  being 
made  clear  in  some  way  or  other,  and,  if  necessary,  a  deduction 
being  made.  Therefore,  looking  at  the  very  nature  of  the  case, 
and  to  the  absolute  impossibility  of  doing  perfect  justice,  because- 
even  if  you  were  to  take  it  upon  an  estimate  on  the  report  of 
an  actuary,  which  might  be  fair  enough,  if  you  take  into  account 
the  number  of  policies  and  the  amount  of  premiums  paid  upon 
them,  amounting  to  some  hundreds  of  'thousands  of  pounds,  it 
would  cost  more  money  to  get  the  calculations  made  by  an 
actuary «  or  by  somebody  else,  than  perhaps  double  the  amount 
of  the  income  tax  which  has  to  be  paid.  I  say,  under  these- 
circumstances,  seeing  that  at  the  moment  it  is  profit  and  that 
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if  any  wrong  be  done  by  losses  afterwards  occurring,  that  will 
be  taken  into  consideration  in  the  next  year's  account ,  it  seeBM  . 
to  me  tkat  the  only  way  in  which  something  as  near  to  exact 
justice  as  possible  can  be  carried  into  effect  in  a  case  of  this 
nature  is  oy  taking  the  accounts  as  they  are  made  out  and 
adjusted  and  the  income  tax  assessed.  Under  these  circum- 
stances judgment  will  be  for  the  Grown. 

AmpJUett,  B. — ^I  am  of  the  same  opinion.  I  certainly  was 
struck  in  the  first  instance  with  what  seemed  to  me  to  be  an 
apparent  injustice  in  this  mode  of  assessing  the  duty,  but  I 
saw,  on  further  consideration,  that  the  injustice,  if  any,  was 
really  confined  to  the  first  year  when  the  company  commenced 
business.  In  the  first  year  tiiere  would  no  doubt  be  this  injustice 
which  has  been  pointed  out  by  my  Lord.  They  would  be 
charged  upon  all  the  premiums,'  though,  as  to  some  or  most  of 
those  premiums,  there  would  be  a  liability  of  loss,  and  in  strict- 
ness that  loss  ought  to  haye  been  taken  into  account  in  th«  first 
year  when  the  busi;ness  commenced.  Not'  very  much  in-'^ry 
arises,  because  in  the  yery  next  year,  one  year  too  late  as  f:  as 
strict  justice  is  concerned,  those  losses  are  all  brought  into  \b 
account,  and  are  allowed  as  deductions  to  the  company ;  it  is  i.  *- 
a  recurring  loss.  'After  you  haye  once  begun  that  system  there 
is  really  no  injustice  at  all  for  the  subsequent  years,  unless  it 
should  happen  that  the  business  was  «n  increasing  business,  and 
tb«i,  with  regard  to  t)ie  increase  of  business  done  in  any  sub- 
sequent year,  there  would  be  a  slight  modicum  of  loss,  the  same 
as  there  was  in  the  first  year;  but,  on  the  other  hand,  if  in  any 
subsequent  years  the  business  diminished,  this  way  of  keeping 
the  account  would  be  in  f  ayour  of  the  company ;  and  I  obmnre 
that  in  these  three  years  there  was  in  the  last  year  a  not  incon- 
siderable reduction  in  the  premiums  receiyed ;  in  that  case  it  is 
actually  rather  an  adyantage  to  the  company  than  otherwise. 
Therefore,  taking. three  years  together,  and  taking  the  ayerage, 
supposing  that  the  business  remains  stationary,  there  is  no 
recurring  loss  at  all;  the  only  thing  is  this,  which  my  Lord  has 
pointed  out,  if  the  business  was  stationary,  the  account  would 
be  perfectly  accurate  for  this  year,  upon  the  ayerage  of  the  three 
years  in  this  way  of  taking  it ;  but  assuming  for  the  moment 
that  the  business  did  remain  stationary,  the  only  possible  further 
injury  which  could  be  done  would  be  after  the  last  year.  After 
the  last  year  the  company  would  haye  paid  income  tax  upon  the 
whole  amount  of  the  premiums,  and  then  there  would  be  some 
loss  which  would  remain  unaccounted  for  in  consequence  of  their 
haying  ceased  business.  I  haye  no  doubt  that  under  the  section 
of  the  Act  which  has  been  referred  to,  if  this  Insurance  Company 
should  happen  to  come  to  an  end  of  their  undertaking,  an  allow* 
ance  would  be  obtained  from  the  Commissioners  in  respect  of 
that  loss  which  had  not  been  taken  into  account  during  the  year 
in  which  the  premiums  upon  the  policies  were  paid,  and  which 
would  be  a  loss  never  brought  into  the  ac<*ount  in  favour  of  the 
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Insiirance  Company.  I  cannot,  therefore,  help  thinking  that 
really  the  inconvenience,  at  least  now  after  the  Insurance  Office 
has  been  started  for  some  years,  is  extremely  small,  and  when 
you  consider  the  inconTenience  of  having  recourse  to  estimates 
and  averages  for  the  purpose  of  ascertaining  how  much  con- 
tingent loss  ought  to  be  taken  into  account  during  the  year  in 
which  the  premiums  are  paid,  I  think  that  the  Insurance  Com- 
pany themselves  would  find  that  they  would  gain  nothing  by 
now  making  any  change  of  plan.  If  they  find  it  to  their  interest 
to  adopt  a  new  system  I  by  no  means  intend  to  say  that  if  they 
choose  at  a  future  time  to  alter  the  ifhode  of  taking  the  accounts, 
and  set  aside,  for  instance,  some  fund  to  answer  the  contingent 
losses  in  the  next  year,  if  they  choose  to  do  that,  and  make  it 
intelligible,  I  by  no  means  say  that  they  may  not  oblige  the 
Commissioners  to  accept  the  accounts  in  that  amended  form. 
But  they  have  not  done  so ;  they  have  kept  the  accounts,  I  have 
no  doubt,  in  the  most  convenient  way,  taking  the  premiums  as 
receipts  in  the  year,  and  taking  the  actual  losses  incurred  in  that 
year  as  a  payment,  and  striking  the  balance  and  calling  the 
balance  profit.  It  is  not  exactly  accurate,  but  that  is  the  way 
in  which  they  have  found  it  most  convenient  to  keep  their  books 
between  themselves  and  their  o^n  shareholders;  and  I  therefore 
think  that  as  long  as  they  keep  their  books  in  that  way  the 
Commissioners  have  a  right  to  apply  the  same  rule  in  estimating 
the  amount  upon  which  they  ought  to  be  assessed.  Under  these 
circumstances  I  think  that  we  ought  to  give  our  judgment  for 
the  Crown. 

Huddlesf4m,  B, — ^I  should  have  thought  that  the  most  oon- 
venient  way  for  the  Insurance  Company  to  have  kept  the  accounts 
would  have  been  to  have  debited  themselves  first  of  all  with 
the  amount  of  premiums  applicable  to  the  risks  of  the  year; 
that  is  to  say,  they  might  vei*y  readily  have  ascertained  when 
the  premium  was  paid,  in  whatever*  month  it  was  paid,  how 
much  was  applicable  to  the  current  year,  and  how  much  would 
be  applicable  to  the  risks  to  be  incuired  in  the  succeeding  year, 
assuming  them  to  be  annual  payments,  and  they  might  very 
readily  have  carried  out  a  figure  which  would  really  represent 
the  amount  applicable  to  the  risks  of  that  year;  that  is  to  say, 
they  might  either  in  the  first  instance  have  taken  the  gross  sum 
of  the  premiums  received,  deducting  from  it  such  proportion  as 
would  be  applicable  to  the  succeeding  year,  and  having  debited 
themselves  wHh  the  balance,  or  they  might  have  done  it  in  the 
way  in  which  it  is  suggested  by  the  company  that  they  do  it 
here;  they  might  have  debited  themselves  with  the  gross  sum, 
and  then  have  credited  themselves  with  the  actual  sum  which 
would  be  applicable  to  the  next  year,  and,  in  that  case,  I  think 
that  they  probably  would  have  got  at  the  right  gross  profits. 
I  do  not  see  that  in  fire  insurance  such  a  course  would  be  as 
difficult  as  in  the  case  of  life  insurance.  They  have  not,  how- 
iever,  done  so.     What  they  have  done  is  this :  under  these  three 
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years  they  haye  debited  themseWeB  firsrt  with  the  grosB  Bum  of 
the  year,  they  haye  then  added  to  it  the  sum  with  which  they  say 
they  haye  credited  themselyes  in  the  preyions  year,  and  then, 
adding  to  that  the  sum  receiyable  from  interest,  they  carry  to 
the  other  side  of  the  account,  first  their  losses,  nert  their  ex- 
penses, and  then  their  diyidenda,  which  are  all  proper  items  of 
deduction,  and  then  they  take  an  arbitrary  sum  which  they  say 
(we  haye  no  eyidence  of  the  fact  whateyer)  would  rep(resent 
the  unearned  premiums,  and  thoy  take  that  as  something  like 
33  per  cent.  We  haye  to  decide  whether  the  difference  between 
the  two  sides  of  the  account  as  stated  by  the  company  is  **  the 
'^  full  amount  of  the  balance  of  the  profits  or  gains  of  such  trade 
''  upon  a  fair  and  jufirt  ayerage  of  three  years."  They  do  it 
with  reference  to  the  three  years.  It  is  quite  clear  to  me, 
looking  at  this  arbitrary  sum  which  theyt  put  on  the  credit 
side  of  the  account,  that  they  haye  not  arriyed  at  ''  the  full 
'*  amount  of  the  balance  of  the  profits  or  gains  of  such  trade 
*'  upon  a  fair  and  just  ayerage  of  three  years."  They  haye  not 
kept  their  accounts  in  that  way  (that  is  found  by  the  case)  as 
between  themselyes  and  their  shareholders,  and  I  find  it  also 
fltated  in  the  case  that  '*  this  was  the  first  year  in  Which  they 
"  (the  unearned  premiums)  were  taken,  into  account  by  the  com- 
''  pany  in  making  their  return."  Now  an  obyious  inconyenience 
would  arise,  supposing  at  the  expiration  of  the  next  three  years 
the  company  should  feel  themselyes  justified  in  establishing  a 
different  mode  of  account;  it  might  be  that  iliey  would  not 
carry  to  the  debit' of  the  first  year  of  the  three  years  that  stun 
which  they  had  carried  to  their  credit  in  the  years  preyious  to 
the  first  of  the  three  years,  and  then  justice  would  not  be  done. 
I  cannot  help  thinking  that  as  the  compcmy  haye  not  in  their 
acooimts  adopted  this  method  of  computation,  as  thia  was  the 
first  year  in  which  they  made  this  attempt  at  changing  the  ac- 
counts, they  must  be  boimd  by  their  accounts,  and  really,  as 
pointed  out  by  my  Lord  and  by  my  brother  Amphlett,  in  the 
result,  communibus  annt>,  no  injustice  would  be  done.  If  they 
find  that  in  one  year  there  are  great  losses,  they  may,  under  the 
133rd  section,  get  the  matter  put  right  by  the  Gommissioners. 
If  they  stop  business  they  may,  under  the  134th  section,  obtain 
the  proper  i^stum  of  what  they  haye  oyer-paid.  On  the  whole 
I  think,  looking  at  the  qase  as  stated  before  us,  that  out  judg- 
ment must  be  for  the  Crown. 

Kelly ^  C.B. — I  may  add  that  it  is  not  unworthy  of  considera- 
tion that  the  company  haye  in  their  hands  during  the  whole  of 
the  year,  say  1873,  from  the  time  of  the  receipt  of  each  premium, 
the  premiums  upon  the  whole  of  these  policies,  and  so  they  haye 
in  the  year  1874,  until  the  losses  with  respect  to  the  policies 
begin  to  be  sustained.  They  possess  the  adyantage,  which  is  a 
great  adyantage  to  them.  We  do  not  tKink  that  this  is  a  case 
for  costs.     Each  party  must  pay  its  own  costs. 

[Judgment  for  the  Crown.] 
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No.  16. — Ik  the  Exchbquee. — ^Englanb. 


OcTAvnrs  Jepson 


and 


FftEHBHiCK    Wynne    OmiBBLs    (Snrreyor 

X#X      AVa^LOBf       •••  •••  ••■  •••  ••• 


Appellant, 


Heapondeut. 


Inhabited  House  Duty. — Resident  Medical  Superintendent  of  a 
Lunatic  Asylum  not  liable  in  respect  of.  the  House  provided 
for  him  within  the  Grounds  of  the  Asylum. 


Case  stated  by  tbe  Commissioners  for  executing  the  Acts 
relating  to  the  Inhabited  House  Duties,  under  and  in  pur- 
suance of  ''  The  Customs  and  Inland  Bevenue  Act,  1874," 
37  Vict.  c.  16. 


Points  pom  Aeguicent. 


1.  Octavius  Jex>8on,  the  Appel- 
lant, is  the  medical  resident  super- 
intendent of  the  City  of  London 
County  liunatic  Asylum,  situated 
at  Stone,  near  Dartford,  in  the 
county  of  Kent. 

2.  The  Respondent  is  the  sur- 
Teyor  of  taxes  for  the  district  in 
which  the  said  adylum  is  situate. 

3.  The*  said  City  of  London 
Lunatic  Asylum  is  a  -lunatic 
asylum  established  under  an  Act 
of  the  16th  and  i7th  Vict.  c.  97., 
and  is  a  hospital  and  house  pro- 
vided for  the  recepticm  and  relief 
of  poor  persons,  that  is  to  say,  for 
the  '^  lodging,  maintenance,  medi- 
''  cine,  clothing,  care,  and  treat- 
''  ment  of  pauper  lunatics." 

4.  The  committee  of  visitors  of 
the  asylum  duly  appointed  the 
Appellant  to  be  the  medical  resi- 
dent superintendent  of  such 
asylum,  under  section  55  of  the 
last-mentioned  Act,  and  by  which 
section  he  is  compelled  to  reside 
in  the  asylum.  His  duties  are 
defined  by  the  Act. 

5.  The  Appellant  lives  in  a 
separate  and  detached  house  built 
upon  ground  within  the  boundary 
of  the  asylum,  as  shown  on  the 
accompanying  plan,  as  the  servant 


Fob  the  Afpellavt. 

1 .  That  Ui6  Appellant  it  not  liable 

to  beaeeeeeed  to  the  inhabited 
honee  duty  for  the  faoMe 
which  he  oocapiet  as  medical 
resident  enperintendent  of  the 
.  lunatic  asylum. 

2.  That  the  taid  nsideot  is  part 

of  the  (Xty  of  London  Lnnatio 
Asylom,  and  therefore  not 
liable  to  be  aeseseed  to  iSie 
inhabited  house  duty. 

Fob  thb  BBiroirDmrT. 

1.  That  the  dwellinfc-honse  in 
which  the  Appcdbmt  resides 
is  altogether  separate  and  dis- 
tinct from  Uiebnildinfrs  which 
oonetitate  the  Oity  of  London . 
County  Lunatic  Asylum,  and 
consequently  does  not  &11 
within  any  of  the  exemptions 
from  house  duty  contained  in 
Case  4  of  Schedule  li.  of  the 
Act  48  Geo.  8.  c.  66. 

3.  That  if  the  Appellant  or  other 

medical  superintendent  of  the 
asylum  resided  in  a  house 
situate  beyond  the  prteincts 
of  the  asylum  he  would  un- 
questionably be  liable  to  be 
assessed  to  theinhabited  house 
dulnr,  and  that  the  mere  face 
of  the  Appellant's  house  being 
situated -within  the  grounds 
of  the  asylum  does  not  exempt 
him  from  payment  of  the 
'   duty.  _       -      _ 

of  the  committee,  and  which  house  is  suitable  and  convenient 
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for  tlie  performance  of  his  dntaes,  and  is  allotted  to  him  for  that 
purpose.  From  the  rear  of  the  house  the  Appellant  has  ready 
and  conTonient  access  to  the  main  buildings  <^  Ihe  asylmn  by 
passing  through  a  portion  of  the  grounds  of  the  asylum  through 
a  door  or  gate  in  the  wall  which  encloses  his  gardte  on  that 
side.  The  front  -ptat  of  the  garden  of  the  Appellant^s  house 
abuts  immediately  uiMm  the  public  lan^,  so  that  he  has  direct 
communication  with  such  lane  without  passing  through  the 
asylum.  (The  garden  is  enclosed  on  the  right  and  left  by  brick 
walls,  and  in  each  orihese  walls  is  a  dooir  or  gate  leading  into 
the  allium  grounds.)  The  plan  marked  A.,  attached  to  the  case, 
accurately  shows  the  relatiye  positions  of  the  main  buildings 
of  the  asylum,  entrance  lodge,  and  of  the  Appellant's  house. 
The  house  is  occupied  by  and.  was  sx)ecially  built  as  the  residence 
of  the  medical  resident  superintend^it  7>f  the  asylum,  and  does 
not  contain  more  accommodation  than  is  reasonably  necessary 
for  himself  and  family. 

6.  The  Appellant  has  been  assessed  for  the  year  1874,  ending 
5th  April  1875,  to  the  inhabited  house  duty  upon  602.  at 
.9d.  in  the  pound,  making  a  tax  of  11.  lis.  6d.  for  such  year  in 
resi>ect  of  the  house  in  -which  he  lives,  under  14  and  15  Yict. 
<5.  36. 

7.  Section  2  of  the  Act  last  aforesaid  enacts  that  all  exemp- 
iions  contained  in  or  enacted  by  any  Act  or  Acts  relating  to  the 
•duties  of  assessed  taxes  with  reference  to  the  duties  on  inhabited 
•dwelling-houses,  according  to  the  value  thereof,  as  set  forth  in 
the  Schedule  marked  B.,  annexed  to  the  Act  of  the  48th  year 
of  Sang  Gteorge  the  Third,  and  which  were  in  force  in  regard  to 
the  said  last-mentioned  duties  at  the  time  of  the  repeal  of  such 
duties  by  an  Act  of  the  4th  and  5th  William  lY.,  c.  19,  except 
Hs  in  the  said  Act  of  14th  and  15th  Yict.  c.  36.  excepted,  §hall 

.severally  and  resi>ectively  be  and  become  in  full  force  and  effect 
with  respect  to  the  duties  thereby  granted,  and  shall  be  severally 
and  respectively  duly  observed,  applied,  practised,  and  put  in 
execution  in  the  respective  parts  of  Oreat  Britain  for  assessing, 
raising,  levying,  collecting,  receiving,  accounting  for,  and  secur- 
ing the  said  duties  by  the  said  Act  granted,  and  otherwise  in 
relation  thereto,  so  far  as  the  same  are  or  shall  be  applicable, 
and  are  not  repealed  or  superseded  by  and  are  consistent  with 
the  express  provisions  of  the  said  Act  of  the  14th  and  15th  Yict. 
c.  36.  as  fully  and  effectually,  to  all  intents  and  purposes,  as  if 
the  same  exemptions  were  particularly  repeated  and  re-enacted 
in  the  Act  last  aforesaid  with  reference  to  the  duties  thereby 
granted. 

8.  Case  4  of  the  exemptions  in  the  Schedule  B.  annexed  to 
the  said  Act  of  48  .Geo.  3.  e.  55.  is  to  the  following  effect:  — 
"  Any  hospital,  charity  school,  or  house  provided  for  the  recep- 
*'  tion  or  relief  of  poor  persons." 

9.  Such  exemption  was  in  force  in  regard  to%  the  duties  under 
the  said  last-mentioned  Act  at  the  time  of  the  repeal  of  such 
duties  by  the  said  Act  of  4  &  5  W.  4.  c.  19. 
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10.  The  Appellant  contended  before  U8  tliat  his  said  residence 
formed  part  of  .the  said  City  of  London  Lunatic  Asylum,  and 
was  therefore  part  oi  a  hospital  and  house  pnmded  for  the 
reception  and  relief  of  i>oor  persons,  and  was  exempt  from  house 
duty  under  case  4  of  the  exemption  before  mentioned. 

11.  The  Bespondent,  on  the  other  hand,  contended  that  the 
residence  of  the  Appellant  was  a  separate  and  distinct  house 
from  the  said  asyltun,  although  it  was  situated  upon  the  asylum 
land,  and  therefore  did  not  fcdl  within  the  said  exemption. 

12.  We  decided,  on  the  18th  Noyember  1874,  that  the  Appel- 
lant was  nolf  entitled  to  the  aboye  exemption  with  respect  to 
his  r^idence,  but  was  liable  to  pay  the  sum  of  11.  17$.  Qd.  for 
such  year  that  he  has  been  assessed  to  the  inhabited  house  duty. 
The  Appellant,  immediately  upon  our  determination'  being 
giyen,  declared  his  dissatisfaction  to  us,  and  duly  gaye  us  notice 
in  writing  to  fltate  and  sign  a  case  for  the  opinion  of  this 
HonouraUe  Court,  under  section  9  of  37  Yict.  c.  16,  which  we 
now  do  accordingly.  The  Court  to  be  at  liberty  to  draw  in- 
ferences of  fact  if  they  think  fit  to  do  so. 

13.  The  question  for  the  opinion  of  the  Court  i^— 

Whether  the  Appellant  is*  liable  with  resi>ect  to  his 
said  residence  to  be  assessed  to  the  inhabited 
house  dutyP 
If  he  is  liable  judgment  is  to  be  giyen  for  the 
BesiKmdent,  but  if  he  is  not  liable,  then  judg- 
ment is  to  giyen  for  the  Appellant. 
Costs  to  be  in  the  discretion  of  the  Court. 

H.  B.  Bashlbigh. 
Fredk.  Heberden. 


JuDGMEirr. 

Kelly, '  C.B. — We  must  really  look  at  these  cases  with  the 
eye  of  common  sense.  A  hospital  means  a  lunatic  asylum,  or 
any  house  of  that  description  "  pix)yided  for  the  reception  and 
reUef  of  poor  persons."  This  asylum  is  strictly  within  those 
words,  and  the  question  is,  whether  the  residence  of  the  medical 
superintendent  is  a  part  of  the  premises. 

The  point  may  be  raised  that  it  is  necessary  for  it  to  be  so  ;^ 
but  whether  it  is  necessary  or  not,  here  the  house  is  really  made 
a  part  of  the  premises;  it  is  within  the  walls;  it  is  x^^rt  of 
the  curtilage,  in  the  language  of  the  old  law,  and  it  is  for  the 
residence  of  a  person  whose  attendance  may  be  required  at  any 
moment,  and  who  ought  therefore  to  be  at  hand,  and  for  that 
purpose  it  is  put  within  the  grounds;  it  is  a  part  of  the  premises, 
themselyes,  and  with  a  ready,  rapid,* and  almost  instantaneous 
communication  with  the  building  which  contains  the  lunatics. 
Under  these  circumstances,  unless  there  were  some  decision 
upon  argument  in  a  public  court  decidedly  against  it,  I  should 
hold  that  there  can  be  no  manner  of  doubt  that  this  is  one  of 
those  cases  in  which  the  Legislature  intended  that  that  which  is, 
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Mubstantially  speaking,  part  and  parcel  of  an  asylum,  or  a  hos- 
pital, shall  be  exempt  from  duty ;  and  whether  it  happens  to  be 
worth  a  little  more,  or  a  little  less,  depends  entirely  upon  the 
nature  of  the  institution.  With  regard  to  any  case  which  has 
been  cited  by  the  Attorney-General,  the  only  one  which  seems 
at  all  to  approach  the  present  case  is  that  in  which  the  residence 
of  some  such  officer  was  on  the  other  side  of  the  public  highway^ 
which  it  is  clear  formed  no  part  of  the  premises  themselves;  it 
was  no  part  of  the  asylum,  and  it  was  the  same  as  if  it  had  been 
at  a  distance  from  the  property,  and  as  if  it  had  been  necessary 
to  cross  a  public  highway,  and  the  most  ancient  highway  in  the 
kingdom,  to  get  to  a  place  a  mile  off.  There  it  was  a  matter  of 
degree;  here  it  is  no  matter  of  degree  at  all.  Here  I  hold  the 
house  in  question  to  be  part  and  parcel  of  the  asylum  itself,  and, 
as  such,  exempt. 

Amphlett,  B. — I  am  of  the  same  opinion  as  my  Lord,  and  for 
the  reasons  which  he  has  given.  I  really  should  have  had  no 
doubt  upon  the  question  if  there  had  not  been  authority;  but 
I  cannot  help  referring  to  the  case  of  Congreve  v.  the  Overseers 
of  Upton.  That  was  a  rating  case,  and  it  has  a  very  strong 
bearing  upon  the  present  case^  because  there  the  chief  question 
turned  upon  whether  the  medical  superintendent's  house  was  in 
the  asylum  or  not.  It  is  very  much  the  same  case  as  here, 
where  the  question  is,  whether  or  not  this  house  forms  part  of 
the  asylum.  I  observe  that  in  that  case  there  were  two  appeals 
against  the  rate,  one  by  the  chaplain  and  one  by  the  medical 
superintendent.  They  both  had  a  house  assigned  to  them  in 
the  asylum.  The  Court  held,  with  regard  to  the  chaplain,  that 
it  was  not  necessary  that  he  should  be  resident;  they  could 
hardly  say  that  his  residence,  though  upon  the  grounds  of  the 
asylum,  was  a  part  of  the  necessary  buildings  of  the  asylum,  but 
it  was  a  mere  matter  of  accommodation  to  him.  But  with  regard 
to  the  medical  sui>erintendent,  Mr.  Justice  Blackburn  says, 
''  The  statute  expressly  directs  that  he  shall  be  resident 
*^  in  the  asylum'';  and  then  Mr.  Justice  Blackburn  says, 
''  Mr.  Welsby  argued  that  the  words  '  in  such  asylum '  must  be 
**  construed  to  mean  strictly  within  the  curtilage  of  the  building 
''  where  the  patients  sleep  at  night,  a  place  which  might  be  so 
**  laid  in  an  indictment  for  burglary.  But  that  is  not  a 
'*  reasonable  meaning  of  those  words.  They  mean  that  his 
**  residence  must  be  in  grounds  appropriated  to  the  asylum,  so 
'*  as  to  be  reasonably  within  it.  Now,  looking  at  the  position 
''of  the  building  as  described  in  this  case,  we  cannot  say  that 
**  it  was  not  in  the  asylumv,  if  we  once  assume  that  it  need  not 
'*  be  under  the  actual  root."  For  the  same  reason  here,  inas- 
much as  it  is  necessary  for  the  proper  conducting  of  the  asylum 
that  there  should  be  a  resident  medical  officer,  whether  that 
medical  officer  is  accommodated  by  private  rooms  or  by  a  house, 
and  whether  that  house  happens  actually  to  form  part  of  the 
building  or  not,  it  is  a  necessary  adjunct  to  the  ai^lum,  and 
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therefore  it  is  a  part  of  the  asylum,  and  as  the  asylum  is 
exempted,  I  think  that  this  house  must  be  exempted.  The 
opinions  of  the  judges  have  been  cited.  There  is  no  case  which 
exactly  fits  this  case.  The  nearest,  perhaps,  is  the  one  of  the 
jailer's  house.  That  was  under  different  circumstances.  It  was 
not  under  any  exemption,  properly  speaking,  unless  it  was  that 
a  jailer's  house  should  be  considered  as  belonging  to  Her  Ma- 
jesty. Under  the  circumstances,  there  the  judges  seem  to  have 
thought  that  it  did  not  fall  within  the  exemption.  That  does 
not  appear  to  me  to  have  a  very  direct  bearing  upon  this  case. 
The  question  here  is,  whether  this  house  is  a  part  of  the  asylum 
premises,  and  I  think  that  it  is. 

HuddlestoUf  B. — I  am  of  the  same  opinion.  I  think  that 
the  Appellant  is  entitled  to  our  judgment.  No  doubt,  as  the 
Attorney-General  has  argued,  under  14  &  15  Vict.  c.  36, 
prima  facie  duty  would  be  payable  on  this  house;  and  the 
question  now  arises,  Does  it  come  within  the  fourth  case  of  the 
exemptions  in  the  48th  of  George  the  Third,  c.  55,  which  exempts 
''any  hospital,  charity  school,  or  house  provided  for  the  recep- 
''  tion  or  relief  of  poor  persons?  '*  Upon  that  point  it  is  not  like 
the  case  to  which  Mr.  Poland  has  called  our  attention.  The  case 
finds  that  the  asylum  established  in  this  case  was  a  hospital,  and 
was  a  house  provided  for  the  reception  or  relief  of  poor  persons. 
Then  the  only  question  which  remains  is,  Was,  in  fact,  this 
house,  although  a  separate  house,  occupied  by  the  medical 
officer,  within  the  asylum?  Now  I  agree  that  the  whole  of  the 
grounds  of  an  asylum  form  a  portion  of  the  asylum.  The  case 
finds  that  the  house  was  built  upon  grounds  within  the  boundary 
of  the  asylum ;  and  the  gardens  and  the  recreation  grounds,  in 
the  modern  view  taken  as  to  the  care  of  lunatics,  are  almost  as 
essential  for  their  care  as  the  dormitories  or  the  infirmaries  or 
the  other  offices.  Then  I  am  satisfied,  looking  at  the  subject 
in  a  common  sense  view,  and  taking  actually  the  strict  words, 
that  this  house  of  the  medical  officer  was  within  the  asylum,  and 
Was  a  part  of  the  asylum.  I  listened  with  respect  to  the  cases 
cited  by  the  Attorney-General.  For  one  I  wish  to  enter  my 
protest  against  cases  of  that  description  being  absolutely  binding 
upon  us.  We  have  not  the  guarantee  of  a  public  reporter  (no 
doubt  they  would  be  accurately  reported,  looking  at  the  place 
from  which  they  come),  nor  a  guarantee  that  these  cases  have 
been  laid  before  the  public,  where  errors  or  mistakes  might  be 
corrected,  and  where  we  should  have  the  sanction  of  a  judicial 
decision  upon  argument,  with  the  reasons  stated  to  us.  If  those 
cases  are  to  be  referred  to,  I  do  not  myself  feel  inclined  to  look 
at  them;  I  do  not  think  that  any  of  them  are  conclusive  in 
this  case ;  they  would  not  alter  my  view  upon  the  case  as  stated 
before  us,  and  upon  the  Act  of  Parliament;  and  I  think  that 
the  Appellant  is  entitled  to  our  judgment. 


PART  vr 


No.  17. — In  THfe  Exchequer. — England. 
2nd  February  1876. 


THfe  Calctttta  Jute  Mills  Company,  LiinTED    -     Appellants, 

and 
Henkt  Nicholson  (Surveyor  of  Taxes)  -        -    Respondent. 


IncoTne  tax, — Cainpan/y  regutered  under  the  Joint  Stock 
Cotvpanies  Acts  in  England,  inhere  the  Directors  hold  their 
Meetings,  and  exercise  Ote  powers  conferred  on  the  Company  by 
those  Acts  and  the  Articles  of  Association,  liable  as  a  person 
residing  in  the  United  Kingdam  in  respect  of  the  whole  of  the 
profits,  whether  made  in  England  or  elsewhere. 


At  a  Meeting  of  the  Commissioners  for  the  general  purposes 

of  the  Income  Tax  Acts,  and  for  executing  the  Acts  relating 

to  the  Inhabited  House  Duties,  for  the  City  of  London,  held 

at  the  Land  Tax  Rooms,  Guildhall  Buildings,  in  the  said 

City,  on  Thursday,  the  18th  day  of  March  1875,  for  the 

purpose  of  hearing  Appeals. 

Mr.    Maurice  Bibby,    secretary  of   the   Calcutta   Jute   Mills 

Company,     Limited,    appealed    against    an    assessment     under 

Schedule  D.  of  the  Income  Tax  Acts,  in  respect  of  the  profits 

of  the  said  Company  for  the  year  1874,  ending  5th  April  1875. 

in  the  sum  of  25,0001.,  being  the  entire  and  aggregate  gains  and 

profits   made   and   realised   by   the   Company   ns   spinners   nnd 

manufacturers  of  jute  as  aforesaid  in  India. 

It  was  contended,  on  the  part  of  the  Company,  that  the  assess- 
ment should  be  merely  upon  that  portion  of  the  profits  which 
is  remitted  to  this  country  and  distributed  nmong  the  share- 
holders in  the  United  Kingdom,  viz.,  8,497/. 


Points  fob  Argument. 

Fob  the  Appellants. 

1.  That  under  the  dronmBtanoes 

stated  the  Calcutta  Jute  Mills 
Company  ie  not  a  company 
resident  within  the  United 
Kingdom  within  the  meaning 
and  for  the  purpoaes  of  the 
Income  Tax  Acta. 

2.  That  the  trade  of  the  said  Com- 

pany is  not  ezeroiaed  or  carried 


Case. 

1.  The  Calcuttii  Jute  Mills  Com- 
puny.  Limited  (herein-after  cnlled 
the  Compauy),  was  formed  for  the 
purpose  of  taking  over  tlie  business, 
good-will,  and  plant  of  ceit;un  jute 
mills  at  Ishera,  near  Calcutt^i,  in 
India,  belonging  to  and  then 
carried  on  bv  a  firm  of  merchants. 
Messrs.  Borradaile,  Schiller,  &  Co.. 
resident  there. 
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on  within  the  Uiiited  Kincdom 
within  the  ma^tifny  iind  f^f 

the  poxpoeee  aforesaid. 
3.  That  nnder  the  iiaid  Aoti  the 
Appellukti  aie  liable  to  paj 
income  tax  only  npon  so  mnoh 
of  the  profits  as  aze  receiyed 
by  them  for  distribation 
amongst  the  shareholders  in 
this  oountry. 

Fob  thk  BEBPOVDxirT. 

1.  That  the  Oalontta  Jnte  HiUs 

Company,  Limited,  being  an 
Rnglish  Company  registered  in 
England,  and  haTing  the  regis- 
tered offloe  of  the  Company  in 
Bngland,  is  in  the  same  pod* 
tion  as  a  person  residing  in  the 
United  Kingdom,  and  is  liable 
to  income  tax  nnder  Sohednle 
D.of  the  Aotl6ft  17  Vict.  0.84. 
in  respect  of  the  whole  of  the 
annual  profits  and  gains  of 
the  Company,  whether  made 
in  Kngland  or  elsewhere. 

2.  That  on  the  facts  of  this  case 

the  Company  resides  in  the 
United  Kingdom  and  not  in 
India. 

3.  That  the  proTisions  of  section  10 

of  16  &  17  Vict.  c.  84.,  relied 
on  by  the  Appellants,  apply 
only  to  the  case  of  diyidends 
payable  by  a  foreign  company 
or  concern  to  shareholders  re- 
siding in  the  United  Kingdom, 
and  £tye  no  application  to  the 
present  case. 

4.  That  the  return  made  by  the 

secretary  of  the  Company,  as 
stated  in  paragraph  14  of  the 
case,  is  bad  in  law. 


2.  The  Company  was  incor- 
porated under  "  The  Companies 
Acts,  1862  and  1867/'  on  the 
16th  April  1872,  with  a  capital 
consisting  of  120,0001.  in  6,000 
shares  of  202.  each. 

3.  By  the  articles  of  association 
(a  copy  of  which  accompanies  and 
forms  part  of  this  case)  the  Com- 
pany, so  far  as  its  affairs  in  the 
United  £angdom  are  concerned,  is 
managed  by  a  board  consisting  of 
jiot  less  than  five '  directors.  The 
directors  have,  inter  aUa^  power  to 
appoint  one  or  more  persons  resi- 
dent in  Calcutta  as  ''the  Calcutta 
directors. '^  As  a  matter  of  fact, 
there  is  at  the  present  time  one 
Calcutta  director,  Mr.  George 
Muirhead  Struthers,  who  is  a  large 
shareholder  in  the  Company,  and 
the  acting  partner  of  the  firm  of 
Messrs.  Borradaile,  Schiller,  &  Co., 
of  Calcutta,  the  former  proprietors 
of  the  mills. 

4.  On  or  about  the  1st  May  1872 
the  Company  commenced  business 
as  spinners  and  manufacturers  of 
jute  at  Ishera,  near  Calcutta  afore- 
said, and  not  elsewhere. 

5.  The  buying  of  the  raw  material 
and  the  manufacture  and  sale  of 
the  same,  as  well  as  all  the  opera- 
tions connected   with  the  business 

of  the  Company  in  all  its  branches,  are  wholly  and  exclusively 
carried  on  in  India,  where  alone  the  gains  and  profits  of  the 
concern  (if  any)  are  earned. 

6.  At  the  time  of  the  purchase  of  the  said  mills  the  Company 
adopted  an  agreement  whereby  Messrs.  Borradaile,  Schiller,  & 
Co., of  Calcutta  aforesaid,  were  constituted  their  managing  agents 
in  India,  and  they  have  had  the  entire  control  of  its  business 
and  works  at  Ishera,  near  Calcutta.  At  the  same  time  they 
guarantee  the  solvency  of  those  with  whom  they  deal,  and 
receive  a  del  credere  commission  from  the  Company  in  return. 

7.  There  is  an  Indian  as  well  as  an  English  share  register, 
and  the  largest  amount  of  capital,  as  well  as  the  greatest  number 
of  shares,  are  own^d  by  persons  residing  in  India. 

8.  On  the  31st  day  of  December  last  the  share  register  stood 
as  follows : — 3,843  shares,  representing  a  capital  of  76,8601.,  were 
held  in  India  and  entered  on  the  Indian  share  register,  while 
only  2,167  shares,  representing  a  capital  of  43,1402.,  were  held 
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bv  persons  residing  in  this  coimtTy  and  entered  on  the  Engliflk 
snare  register.  . 

9.  The  Company  has  no  office  or  other  plaoe  of  business  in  the 
United  Kingdom,  although,  for  the  purpose  of  registration!  its 
address  here  is  No.  4,  St.  Helen's  Place,  in  the  City  of  London. 
This  is  in  fact  the  office  of  Mr.  Ferdinand  Schiller,  one  of  the 
directors  of  the  Company,  and  when  meetings  of  the  English 
members  of  the  Company  are  held  there  it  is  entirely  by  his 
leave  and  favour. 

10.  All  the  Company's  books  of  accounts,  papers,  and  other 
documents,  as  well  as  its  moneys,  are  kept,  received,  and  dealt 
with  by  the  management  in  India. 

11.  As  a  mattOT  of  fact,  the  Company  hae  no  property  what- 
ever in  this  country.  Nothing  comes  into  the  hands  of  the 
English  directors  excepting  what  is  remitted  from  Calcutta  from 
time  to  time  to  defray  their  necessary  expenses.  In  addition 
to  this,  such  proportion  of  the  profits  realised  in  India  as  is 
divisible  amongst  the  shareholders  in  the  United  Kingdom  by 
way  of  dividend  passes  through  their  hands. 

12.  After  receiving  such  proportion  of  the  profits  as  is  m^i- 
tioned  in  paragraph  11,  all  that  then  takes  place  in  England 
is  that  the  directors  call  a  meeting  of  the  shareholders  and 
declare  the  amount  that  is  to  be  distributed  by  way  of  dividend 
amongst  them  for  the  then  current  year. 

13.  For  the  year  1874  the  sums  received  by  the  directors  in 
this  country,  as  the  proportion  of  the  profits  wholly  made  and 
acquired  by  the  business,  of  the  Company  in  India,  and  pay* 
able  to  the  shareholders  in  the  United  Kingdom,  amounted  to 
8,4971. 

14.  In  the  said  year  the  secretary  of  the  Company  duly  made 

a  return  of  that  amount  to  the  Commissioners  for  putting  into 

execution  the  Income  Tax  Acts  for  the  City  of  London  as  the 

true  and  proper  amount  upon  which  the  Company  was  ready 

and  willing  to  be  assessed  to  the  income  tax.     To  the  said  return 

there  is  appended  a  statement  of  the  manner  in  which  the  same 

was  made  or  estimated,  as  follows: — '*  This  return  is  made  by 

*'  me  as  secretary  of  the  Calcutta  Jute  Mills  Company,  Limited. 

''  It  includes  the  whole  amount  of  the  dividends  or  profits  paid 

*'  or  payable  to  shareholders  residing  in'  the  United  Kingdom 

*'  for  one  whole  year,  on  a  fair  computation  or  average  from 

**  the  commencement  of  the  business  of  the  Company  on  the  1st 

*'  May  1872,  but  not  the  dividends  or  profits  paid  or  payable  to 

*'  shareholders  resident  in  the  East  Indies,  and  whose  names  are 

*'  entered  on  the  Company's  Indian  share  register.     The  trade 

''of  the  Company  is  that  of  jute  spinners  and  manufacturers. 

*'  The  only  place  of  manufacture,  as  well  as  the  place  of  sale,  is 

'^  at  Ishera,  Calcutta.     The  Company  neither  buys,  manufactures, 

**  nor  sells  in  the  United  Kingdom.     The  raw  material  is  all 

''  purchased  in  India,  manufactured  there,  and  sold  there,  where 

**  also  the  entire  profits  are  made." 

16.  The  assessment  to  tax  is  leviable  under  Schedule  (D.)  ot 
the  Acts  5  ft  6  Vict.  c.  36.,  and  16  and  17  Vict.  c.  34.     Under 
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th^  former  of  these  Acts  (see  section  1,  Schedule  D.)  certain^ 
duties  "  are  granted  to  Her  Majesty  upon  the  annual  profits- 
"or  gains  arising  or  accruing  to  any  person  residing  in  Qreat 
''  Britain  from  any  kind  of  property  whatever ,  whether  situate* 
'^  ija  Oreat  Britain  or  elsewhere  ....  and  upon  the  annual 
''  profits  or  gains  arising  or  aceruing  to  any  person  residing  in 
''Oreat  Britain  from  any  profession,  trade,  employment,  or 
"  vocation,  whether  the  same  shall  be  respectively  carried  on  in 
"  Great  Britain  or  elsewhere." 

16.  By  section  40  of  the  first*mentioned  Act  it  is  enacted  that 
all  bodies  politic,  corporate  or  collegiate,  companies,  fraternities, 
&c.,  whether  corporate  or  not  corx>orate,  shall  be  chargeable  with 
such  and  the  like  duties  as  any  person  would  under  and  by 
virtue  of  the  said  Act  be  chargeable  with. 

17.  By  16  &  17  Vict.  c.  34.  the  like  duties  as  are  referred  to* 
in  paragraph  15  are  granted  to  "Her  Majesty  upon  profits 
"  arising  from  property,  professions,  trades,  and  offices  (inter 
"  oZta),  section  2,  Schedule  (D.),  for  and  in  respect  of  the  annual 
"  profits  or  gains  arising  or  accruing  to  any  person  residing 
''  within  the  United  Kingdom  from  any  profession,  trade,  em- 
"  ployment,  or  vocation,  whether  the  same  shall  be  respectively^ 
"carried  on  in  the  United  Kingdom  or  elsewhere." 

18.  By  5  &  6  Vict.  c.  80.  s.  2.  persons  entrusted  with  the  pay- 
ment of  foreign  dividends  or  annuities  are  required  to  deliver,, 
for  the  use  of  the  Commissioners  of  Taxes,  true  and  perfect 
accounts  of  the  amount  of  the  anouities  and  shares  payable  by 
them  respectively,  and  the  said  Commissioners  are  empowered 
to  make  an  assessment  thereon  under  Schedule  (C). 

And  b\^  section  10  of  16  &  17  Vict.  c.  34.,  the  provision  so 
made  by  the  last^recited  Act  is  extended  to  the  assessing  and 
rliarginp:  of  the  duties  granted  by  the  Act  as  well  on  such 
dividends  and  shares  of  annuities  as  aforesaid  as  on  all  interldst, 
dividends,  and  other  annual  payments  payable  out  of  or  in 
respect  of  the  stocks,  funds,  or  shares  of  any  foreign  company,, 
society,  adventure,  or  concern,  and  which  said  interest,  divi- 
dends, or  other  annual  payments  have  been  or  shall  be  entrusted 
to  any  persons  in  the  United  Kingdom  for  payment  to  any 
l>ersons,  corporations,  companies,  or  societies  in  the  United  King- 
dom; and  all  persons  entrusted  with  the  payment  of  any  such 
interest,  dividends,  or  other  annual  payments  as  aforesaid  in 
the  United  Kingdom,  or  acting  therein  as  agents  or  in  any 
other  character,  are  required  to  perform  all  such  acts  and  things 
in  order  to  the  assessing  of  the  duties  on  such  interest,  dividends, 
or  other  annual  payments  as  are  required  to  be  done  by  persons 
entrusted  with  the  payment  of  annuities  or  any  dividends  under 
T)  &  6  Vict.  (•.  80.,  above  referred  to;  and  the  assessment  of  the 
duties  on  all  such  interest,  dividends,  and  other  annual  payments 
MS  aforesaid  .shall  be  made  by  the  Commissioners  for  Special 
Purpo.ses  under  Schedule  (D.). 

19.  By  section  5  of  16  &  17  Vict.  c.  34.  the  duties  tlw^rebv 
imposed  are  directed  to  he  assessed  under  the  refrulations  of  the- 
stiitiite  5  &  6  Vict.  c.  35. 
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20.  The  duties  granted  by  16  &  17  Vict.  c.  34.  have  been 
•continued  at  various  rates  by  a  series  of  subsequent  Acts,  and 
the  Act  imposing  the  dtrty  for  the  year  1874  is  the  37  Vict.  c.  16. 

21.  The  Commissioners  having  regard  to  the  articles  of 
association  accompanying  the  case,  and  to  the  certificate  of  in- 
corporation signed  by  the  Registrar  of  Joint  Stock  Companies, 
and  also  to  the  fact  that  the  registered  -office  of  the  Company 
is  in  England,  where  the  directors  meet  and  direct  and  control 
the  main  operations  of  the  Company,  were  of  opinion  that  the 
Company  is  an  English  company  formed  under  the  Joint  Stock 
Companies  Acts  for  carrying  on  an  undertaking  abroad,  and  is 
by  virtue  of  sections  40  and  192  of  5  &  6  Vict.  c.  35.  in  the 
same  position  as  a  person  residing  in  the  United  Kingdom,  and 
liable,  under  the  provisions  of  5  &  6  Vict.  c.  35.  s.  1.,  and 
16  &  17  Vict.  c.  34.  s.  2.,  to  make  a  return  of  the  whole  of  the 
profits  of  any  trade,  whether  the  same  shall  be  carried  on  in  the 
United  Kingdom  or  elsewhere. 

The  Commissioners  further  were  of  opinion  that  the  decision 
in  the  ca»e  of  the  Imperial  Ottoman  Bank,  in  the  Court  of 
Exchequer,  is  not  adverse  to,  but,  on  the  contrary,  is  confirmatory 
•of,  the  Crown's  contention  herein,  the  Court  having  decided  that 
the  residence  of  a  corporation  must  be  regarded  as  the  place 
of  its  incorporation,  which#in  the  case  of  the  Calcutta  Jute  Mills 
Company,  is  within  the  United  Kingdom. 

That  the  5  A  6  Vict.  c.  80.  s.  2.,  and  section  10  of  16  and  17  Vict. 
>c.  34.,  referred  to  by  the  Appellants  in  this  case,  do  not  bear 
upon  the  question  at  issue,  the  said  enactmente  applying  only 
to  agents  or  other  persons  entrusted  with  the  payment  of  divi- 
dends or  other  annual  payments  payable  out  of  or  in  respect  of 
stocks,    funds,  or   shares   of   any   foreign   company,    society,   or 

concern. 

32.  The  assessment  was  accordingly  confirmed  upon  the  whole 
•of  the  profits  of  the  Company,  whereupon  the  Appellants  ex- 
pressed their  dissatisfaction  with  such  decision  as  being  errone- 
ous in  point  of  law,  and  duly  required  the  said  Commissioners, 
by  notice  in  writing  addressed  to  their  clerk,  to  state  and  sign 
a"  case  for  the  opinion  of  the  Court  of  Exchequer  according  to 
the  said  statute  37  Vict.  c.  16.  s.  19,  which  we  have  stated  and 
signed  accordingly. 

23.  The  question  for  the  opinion  of  the  Court  therefore  is, 
whether  the  Company  is  bound  to  make  a  return  in  respect  of 
all  anunal  profits  wholly  made  by  its  business  in  India,  includ- 
ing the  portion  paid  there  to  the  Indian  shareholders,  and 
is  rhargeable  to  income  tax  thereon,  or  whether,  as  is  contended 
on  the  part  of  the  Company,  the  London  directors  are  bound 
only  to  make  a  return  and  to  pay  income  tax  in  respect  of  so 
much  of  the  profits  made  abroad  as  actually  pass  through  their 
hands  for  distribution  among  the  shareholders  residing  in  the 
United  Kingdom. 
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No.  18. — Ik  the  Exchequea. — England. 
2nd  February  1876. 


The    Cesena    Sulphttb    CoMPAmr,     Limited 

and 
Henky    Nicholson    (Surveyor    of    Taxes) 


Appellants, 


Bespondent. 


IncoTne  Tax, — Company  registered  under  the  Joint  Stock 
Companies  Acts  in  England^  where  the  Directors  hold  their 
Meetings^  and  exercise  the  powers  conferred  on  the  Company  by 
those  Acts  and  the  Articles  of  Association,  liable  as  a  person 
residing  in  the  United  Kingdom  in  respect  of  the  whole  of  the 
pro/its,  whether  made  in  England  or  elsewhere. 


At  a  Meeting  of  the  Commissioners  for  the  general  purposes 
of  the  Income  Tax  Acts,  and  for  executing  the  Acts  relating 
to  the  Inhabited  House  Duties,  for  the  City  of  London,  held 
at  the  Land  Tax  Booms,  Guildhall  Buildings,  in  the  said 
City,  on  Thursday,  the  18th  day  of  March  1875,  for  the 
purpose  of  hearing  Appeals. 
Mr.  Bobert  Larchin,  Secretary  to  ^he  Cesena  Sulphur  Com- 
pany, Limited,  appealed  against  an  assessment  of  5,8342.  under 
Schedule  D.  of  the  Income  Tax  Acts  in  respect  of  the  profits  of 
the, said  Company  for  the  year  1874,  and  realised  by  the  Com- 
pany in  their  business  of  sulphur  miners  and  manufacturers,  at 
Cesena,  in  the  Province  of  Torii,  in  the  Kingdom  of  Italy. 

It  was  contended,  on  the  part  of  the  Company,  that  the  assess^ 
ment  should  be  restricted  to  that  portion  of  the  profits  which  is 
distributed  amongst  the  shareholders  of  the  United  Kingdom. 


Points  fob  Abgxtmsnt. 


For  the  Appellants. 

1.  That  the  Company  is  not  a  per- 

son residing  within  the  United 
Kingdom  within  the  meaning 
of  Sehednle  D.  to  the  Acts 
6^6  Viot.  o.  86.  and  16  ft 
17  Viet.  0.  84  respeotiYely. 

2.  That  residenoe  in  the  United 

Kingdom  cannot  be  predicated 
of  a  company  within  the  mean- 
ing of  the  said  Act. 

8.  That  there  is  no  one  within  the 
United  Kingdom  who  receives 
any  profits  in  respect  of  the 
said  Company's  bnsineps  other 
than  Uie  amount  of  dividends 
required  for  the  shareholders 
in  this  country. 

(.  That  the  profits,  other  than  the 
aforesaid  amount  of  dividends 


Case. 

The  Cesena  Sulphur  Company, 
Limited  (herein-after  called  ''the 
Company "),  was  founded  for  the 
carrying  on  the  trade  or  busineas 
of  sulphur  miners,  manufacturers, 
or  merchants  at  Cesena,  in  the 
Kingdom  of  Italy. 

2.  Th^  Company  was  incorpo- 
rated under  the  Companies  Acts, 
1862  and  1867,  on  the  27th  day  of 
October  ld71,  with  a  capital  of 
350,000Z.,  divided  into  35,000  shares 
of  lOZ.  each,  and  was  subsequently 
registered  in  Italy  for  all  purposes 
in  the  following  year,  namely,  on 
the  1st  day  of  November  1872. 

3.  By  the  articles  of  associa- 
tion (a  copy  of  which  occompaniea 
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aoome  oatdde  the  United 
KiBgdomLt  and  are  ZMeiTBd  bj 
pezBona  not  zeaident  within 
the  United  Kingdom* 
5.  Th«t  no  put  of  the  prafltB  of 
the  laid  Company  is  liable 
to  income  tax  except  the 
amount  of  diTidenda  die- 
tribnted  amonff  ehareholden 
in  the  United  Kingdom. 


and  foTHiB  part  of  this  case)  the 
Company,  so  far  as  its  affairs  in  the 
United  Kingdom  are  ooncemed,  is 
managed  by  a  board  of  eight  di- 
rectors, holding  their  meetings  at 
the  registered  office  of  the  Company 
in  England.  There  is  an  Italian 
delegation,  consisting  of  two  or 
three  members  of  the  board  resi- 
dent in  Italy,  by  whom  all  the 
practical  management  of  the  Com- 
pany's properties  and  affairs  is 
carried  on. 

One  of  the  Italian  directors  is 
managing  director  of  the  Company, 
and  resides  at  Cesena. 

4.  All  the  operations  connected 
with  the  manufacture  and  sale  of 
snlphur  and  wholly  and  exclusively 
carried  on  at  Cesena,  where  the 
profits  of  the  Company  (if  any)  are 
earned,  but  the  Italian  members  of 
the  board  are  in  constant  corre- 
spondence with  their  co-directors 
resident  in  France  and  in  England, 
who  meet  at  the  English  registered 
office,  No.  84,  King  William  Street, 
in  the  city  of  London. 

5.  Transcripts  and  copies  of  the 
Company's  books  of  accounts  are 
sent  to  London,  where  the  register 
of  the  shareholders  prescribed  by 
English  law  is  kept,  but  all  the 
original  books  of   accounts  of  the 

Comimny  and  all  its  moneys  are  kept  in  Italy;  the  diyidenda 
required  for  the  English  shareholders  being  the  only  part  of  its 
profits  which  are  sent  to  this  country.  The  principal  banking 
accounts  of  the  Company  are  kept  at  Turin  and  at  Paris;  the 
London  banking  accounts  being  kept  for  the  payment  of  offices 
and  administrative  expenses,  and  of  dividends  here. 

6.  The  shares  of  the  Company  are  divided  between  the  English 
and  foreign  shareholders  in  the  proportion  of  8,924  held  in 
England  to  26,076  held  abroad. 

7.  The  assessment  is  made  under  Schedule  D.  of  the  Acts 
6  4  6  Vict.  c.  36.,  and  16  A  17  Vict.  c.  34. :  "  Under  the  former 
''  of  these  Acts  (see  section  1,  Schedule  D.)  certain  duties  are 
**  granted  to  Her  Majesty  upon  the  annual  profits  or  gains  arising 
*'  or  accruing  to  any  person  residing  in  Oreat  Britain  from  any 
''  kind  of  property  whatever,  whether  situate  in  Oreat  Britain 
'' or  elsewhere,  and  upon 'the  annual  profits  or  gains  arising 
**  or  accruing  to  any  person  residing  in  Oreat  Britain  from  any 


Fob  thk  BnpovDxirT. 

1.  Th»t  the  Oewn»  Bnlphor  Com- 

pany,  Limited,  heing  an  I^- 
lieh  oorporation  registered  m 
England  under  the  GompanieB 
Aot«,  1S62  and  1S67,  and 
having  alao  a  registered  oilloe 
in  England,  ia  in  the  mmdm 
position  as  a  person  residing 
in  the  United  Kingdom,  and 
is  liable  to  income  tax  nnder 
Sohfidale  D.of  the  Aot  16  ft  17 
Vict.  0.  34,  in  respect  of  the 
irhole  of  the  annnal  profits 
and  gains  of  the  Gompanj, 
whether  made  in  England  or 
elsewhere. 

2.  That  on  the  facts  of  this  case  the 

Company  resides  in  the  United 
Kingdom  and  not  in  the  King- 
dom of  Italy. 

8.  That  the  provisions  of  section 
10  of  16  &  17  Yiot.  c.  84, 
apply  only  to  diTidenda  pay- 
able 1^  foreign  oompanies  to 
shareholders  residing  in  the 
United  Kingdom,  and  have  no 
application  to  the  ptesent  case. 

4.  That  the  contention  of  the  Ap- 
pellants, stated  in  paragraph 
14  of  the  case,  is  bad  law. 
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''  profession,  trade,  employment,  or  vocation,  whether  the  same 
'*  shall  be  respectively  carried  on  in  Great  Britain  or  elsewhere." 

8.  By  section  40  of  the  first-mentioned  Act  it  is  enacted  that 
all  bodies  politic,  corporate  or  collegiate,  companies,  fraternities, 
&c.,  whether  corporate  or  not  corporate,  shall  be  chargeable  with 
such  and  the  like  duties  as  any  person  would  under  and  by 
virtue  of  the  said  Act  be  chargeable  with. 

9.  By  16  &  17  Vict.  c.  34.  the  like  duties  as  referred  to  in 
paragraph  7  are  granted  to  Her  Majesty  upon  profits  arising  from 
the  property,  professions,  trades,  and  offices  (inter  aZtVi) ,  section  2, 
Schedule  D.,  ''  for  and  in  respect  of  the  annual  profits  or  gains 
''  arising  or  accruing  to  any  person  residing  within  the  United 
''Kingdom  for  any  profession,  trade,  employment,  or  rotation, 
''  whether  the  same  shall  be  respectively  carried  on  in  the  United 
**  Kingdom  or  elsewhere." 

10.  By  5  &  6  Vict.  c.  80.  s.  2.  persons  entrusted  with  the 
payment  of  foreign  dividends  or  annuities  are  required  to  deliver 
for  the  use  of  the  Commissioners  of  Taxes,  true  and  perfect 
accounts  of  the  amount  of  annuities  and  shares  payable  by  them 
respectively,  and  the  said  Commissioners  are  empowered  to  niake 
an  assessment  thereon  under  Schedule  C. 

And  by  section  10  of  16  &  17  Vict.  c.  34.  the  provision  so  made 
by  the  last*recited  Act  is  extended  to  the  assessing  and  charging 
of  the  duties  granted  by  the  Act  as  well  on  such  dividends  and 
shares  as  aforesaid,  as  on  all  interest,  dividends,  and  other  annual 
payments  payable  out  of  or  in  respect  of  the  stocks,  funds,  or 
shares  of  any  foreign  company,  society,  adventure,  or  concern, 
and  which  said  interest,  dividends,  or  other  annual  payments  have 
been  or  shall  be  entrusted  to  any  person  in  the  United  Kingdom 
for  payment  to  any  persons,  corporations,  comjMinies,  or  societies 
in  the  United  Kingdom  so  acting  as  agents,  or  any  other  char- 
acter, are  required  to  perform  all  such  acts  and  things  in  order 
to  the  assessing  of  the  duties  on  such  interest,  dividends,  or  other 
annual  payment  as  aforesaid,  as  are  required  to  be  done  by  the 
persons  entrusted  as  aforesaid  as  are  required  to  be  done  by  the 
under  5  4  6  Vict.  c.  80.,  above  referred  to;  and  the  assessment  of 
the  duties  on  all  such  interest,  dividends,  and  other  annual  pay- 
ments as  aforesaid  shall  be  made  by  the  Commissioners  for 
Special  Purposes  under  Schedule  D. 

11.  By  section  5  of  16  and  17  Vict.  c.  34.  the  duties  thereby 
imposed  are  directed  to  be  assessed  under  the  regulations  of  the 
slutute  5  &  6  Vict.  c.  35. 

12.  The  duties  granted  by  16  and  17  Vict.  c.  34.  have  been 
continued  at  various  rates  by  a  series  of  subsequent  Acts,  and 
the  Act  imposing  the  duty  for  tlie  vear  1874-75  is  the  37  Vict, 
c.  16. 

13.  The  Commissioners,  having  regard  to  the  articles  of 
association  accompanying  the  case,  and  the  certificate  of  incor- 
poration signed  by  tlie  Registrar  of  Joint  Stock  Companies,  and 
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• 
also  to  the  fact  that  the  registered  office  of  the  Company  is  in 
England,  where  the  directors'  meetings  are  generally  held,  though 
the  main  operations  of  the  Company  are  directed  and  controlled 
hy  the  Italian  members  of  the  board,  were  of  opinion  that  the 
Company  is  an  English  Company  formed  nnder  the  Joint  Stock 
Companies  Acts  for  carrying  on  an  undertaking  abroad,  and 
is  by  virtue  of  sections  40  and  192  of  5  &  6  Vict.  c.  36.  in  the 
same  position  as  a  person  residing  in  the  United  Kingdom,  and 
liable,  under  the  provisions  of  6  &  6  Yict.  c.  35.  s.  1.,  and  16  &  17 
Vict.  c.  34.  8.  2.,  to  make  a  return  of  the  whole  of  the  profits  of 
any  trade,  whether  the  same  shall  be  carried  on  in  the  United 
Kingdom  or  elsewhere. 

The  Commissioners  further  were  of  opinion  that  the  decision 
in  the  case  of  the  Imperial  Ottoman  Dank,  in  the  Court  of 
Exchequer,  is  not  adverse  to,  but,  on  the  contrary,  is  confirmatory 
of,  the  Crown's  contention  herein,  the  Court  having  decided  that 
the  residence  of  a  corporation  must  be  regarded  as  the  place  of 
its  incorporation. 

In  the  case  of  the  Cesena  Sulphur  Company  it  was  originally 
incorporated  within  the  United  Kingdom,  though  subsequently 
registered  in  Italy  as  an  Italian  Company. 

That  the  6  A  6  Vict.  c.  80.  s.  2.  and  section  10  of  16  4  17  Vict. 
<;.  34.,  referred  to  by  the  Appellants  in  this  case,  do  not  bear  ux>on 
the  question  at  issue,  the  said  enactments  applying  only  to 
agents  or  other  persons  entrusted  with  the  payment  of  divi- 
dends or  other  annual  payments  payable  out  of  or  in  respect 
of  stocks,  funds,  or  shares  of  any  foreign  company,  society  or 
ooncem. 

14.  The  assessment  was  accordingly  confirmed  on  the  whole 
of  the  profits  of  the  Company,  whereupon  the  Appellants  ex- 
pressed their  dissatisfaction  with  such  decision  as  being  errone- 
ous in  point  of  law,  on  the  ground  that  the  only  sums  prox)erly 
assessable  here  under  Schedule  D.  are  the  dividends  payable 
to  shareholders  in  the  United  Kingdom,  and  duly  required  the 
said  Commissioners,  by  notice  in  writing  addressed  to  their  clerk, 
to  state  and  sign  a  case  for  the  opinion  of  the  Court  of  Exchequer 
according  to  statute  37  Vict.  c.  16.  s.  9.,  which  we  have  stated  and 
signed  accordingly. 

15.  The  question  for  the  opinion  of  the  Court  therefore  is, 
whether  the  Company  is  liable  to  make  a  return  in  respect  of 
all  the  annual  profits  wholly  made  by  its  business  in  Italy,  and 
is  chargeable  to  income  tax  thereon,  or  whether,  as  is  contended 
on  the  part  of  the  Company,  the  London  directors  are  only  to 
make  a  return  and  to  pay  income  tax  in  respect  of  so  much 
of  the  profits  made  abroad  as  is  remitted  to  this  country  for 
distribution  among  the  shareholders  residing  in  the  United 
Kingdom. 
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JlTDGMEirTS. 

Kelly,  C.B. — ^I  think  that  the  Grown  k  entitled  to  the  judg^ 
ment  of  the  Court,  I  will  first  deal  with  the  caee  of  the  Calcutta 
Jute  Millfi  Company,  which  has  been  most  admirably  argued,, 
and  I  may  say,  witiiout  speaking  invidiously,  especiidly  so  by 
Mr.  Matthews,  who  in  his  seal  has  certainly  said  and  done 
all  that  could  be  effected  to  overcome  those  difficulties  with 
which  he  was  environed.  But  we  have  very  carefully  con- 
sidered these  cases,  and  the  great  principles  of  the  law  upon 
which  we  think  they  ought  to  be  decided,  and  we  proceed  at 
once  to  pronounce  our 'decision.  They  are  both  cases  of  great 
importance,  because  they  raise,  and  I  believe  for  the  first  'time, 
a  very  important  question — important  in  the  extent  of  its  opera- 
tion as  well  as  in  its  nature — ^and  involve  most  important  prin- 
ciples of  great  weight  as  affecting  the  law  of  England,  and  I 
may  almost  say  as  affecting  the  international  law  of  the  world; 
and  I  should  be  very  glad  (an  observation  which  I  made  before 
when  one  of  the  previous  cases  was  argued)  if  in  both  cases  I  felt 
it  consistent  with  my  duty,  ox  possibly  consistent  with  t^e  view 
which  I  take  of  the  law  of  this  country,  that  I  could  decide  the 
question  otherwise;  because  it  is  quite  in  vain  to  d^iy  that 
whatever  may  be  directly  the  terms  or  effect  of  our  decision,  the 
result  in  both  cases  that  the  Parliament  of  this  country  tax 
foreigners,  not  natives  of  this  country,  not  inhabitants  of  this- 
country,  and  with  the  exception  of  what  relates  to  India,  although . 
the  same  thing  may  almost  be  said  of  India,  not  within  the 
jurisdiction  of  its  laws,  and  under  these  circumstances  I  would  it 
were  otherwise.  But  we  must  look  at  the  principles  of  the  law,. 
and  we  must  look  to  what  decisions  have  been  pronounced  upon 
these  Acts  of  Parliament,  and,  above  all,  we  must  look  to  the 
precise  terms  and  the  real  meaning  of  every  word  of  the  one  Act 
of  Parliament,  the  parent  of  the  others,  as  it  may  be  calledj  upon 
which  this  and  the  other  case  must  be  decided. 

Now  the  question  in  the  case  is  this,  whether  this  Company, 
which  is  called  the  Calcutta  Jute  Mills  Company,  can  be  held 
liable  to  the  income  tax  upon  the  entirety  of  its  profits.  It  is 
a  company  undoubtedly  incorporated  in  England,  and  under  and 
by  virtue  of  the  law  of  England,  namely  the  Joint  Stock  Com- 
panies Act;  it  has  a  local  position  in  England;  it  occupies,  or 
rather  is  permitted  to  occupy,  an  office,  and  therefore  I  may  say 
that  it  occupies  an- office  within  the  city  of  London,  and  there  it 
transacts  its  business,  and  there  it  exercises  the  very,  large  and 
extensive  powers  with  which  it  is  invested  by  the  Act  of  Parlia- 
ment; while,  on  the  other  hand,  it  is  equally  true  that  the  whole 
property,  in  which  the  whole  capital  of  the  Company  is  invested, 
is  not  in  England,  but  in  India,  and  in  India  alone.  It  is  true 
also  tliat  the  mills  are  worked  and  the  property  is  made  avail- 
able and  the  whole  profits  of  the  Company  are  earned  in  India, 
and  ill  India  alone.  It  likewise  appears  (and  it  is  here  that  the 
question,  not  indeed  of  the  law,  but  we  may  say,  if  I  may  venture 
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to  use  such  ail  expression^  what  ought  to  be  the  law,  arises)  that 
out  of  the  whole  of  ita  profits,  amounting  in  the  year  in  question 
to  26,0002.,  which  was  the  amount  of  the  entire  annual  profits  of 
the  Company,  fully  two-thirds,  or  about  two-thirds,  become  pay- 
able, not  to  inhabitants  of  England,  not  to  persons  having  any 
connection  with  England,  save  that  they  happen  to  dwell,  happily 
for  them,  under  the  eame  Crown  and  under  the  same  rule,  but 
fully  two-thirds,  or  thereabouts,  of  the  dividends  and  the  profits 
of  the  Company  are  payable,  under  the  constitution  of  the  Com- 
pany, to  persons  resident  out  of  England,  and  resident  chiefly,  if 
not  entirely,  in  India.  And,  again,  what  has  not  incorrectly  been 
called  the  whole  business  of  the* Company,  the  actual  business  of 
the  Company,  is  actually  transacted  in  India,  and  not  in  England. 
But  then,  on  the  other  hand,  when*  we  look  to  the  constitution  of 
the  Company,  to  the  case  as  it  is  stated  to  us,  and  to  the  articles 
of  association,  the  articles  of  the  Company  under  and  by  virtue 
of  which  it  exists,  and  by  which  it  is  governed,  we  find  that  it 
is  entirely  under  the  actual  control,  and  I  may  say  in  the  actual - 
possession,  but  at  all  events  under  the  control  and  the  free  and 
uncontrolled  disposition  of  the  Company,  that  is  to  say,  the 
governing  body  of  the  Company  and  the  Company  itself  in 
England.  We  find  by  the  case  (and  this  it  is. which  raises  the 
objection  with  which  we  have  to  deal)  that  the  Company,  so  far 
as  its  affairs  in  the  United  Kingdom  are  concerned,  is  managed 
by  a  board  consisting  of  not  less  than  five  directors.  The  directors 
have,  inter  alia,  power  to  appoint  one  or  more  persons  resident 
in  Calcutta  as  **  The  Calcutta  directors."  As  a  matter  of  fact, 
there  is  at  the  present  time  one  Calcutta  director,  Mr.  Oeorgo 
Muirhead  Struthers,  who  is  a  l^ge  shareholder  in  the  Company, 
and  the  acting  partner  of  the  firm  of  Messrs.  Borradaile,  Schiller, 
and  Company,  of  Calcutta,  the  former  proprietors  of  the  mills. 

Now  thus  far  we  begin  with  this,  that  first  of  all  the  Company 
is  incorporated  in  Enf^and,  under  the  laws  of  England,  by  virtue 
of  the  Joint  Stock  Companies  Act,  and  therefore  its  first  origin 
and  existence  is  in  England,  and  in  England  alone;  that  the 
governing  body  is  in  England,  that  is  to  say,  the  directors,  and 
that  these  directors  have  power  to  appoint  it;  it  is  not  that  there 
exists  by  virtue  of  the  constitution  of  the  Company  a  director 
having  power  himself  to  act  and  conduct^  the  affairs  of  the  Com- 
pany in  India,  but  it  is  that  the  governing  body,  the  directors  in 
Ehgland,  have  power  to  appoint  one  or  more  persons  resident  at 
Calcutta  directors,  and  they  have  accordingly  done  this;  the 
Company  have  done  this;  the  Company  in  England  have  made 
the  appointment;  they  have  appointed  Mr.  Struthers  to  be  the 
resident  director  and  the  manager — the  governor,  as  it  were,  of 
the  Company  in  India — and  he  it  is  who  directs  and  controls  the 
whole  conduct  of  the  business  there.  But  he  is  merely  the 
appointee — merely  the  agent  of  the  governing  body  of  directors 
in  England.  Then  we  see  that  "  the  buying  of  the  raw  material, 
*'  and  the  manufacture  and  sale  of  the  same,  as  well  as  all  the 
''  operations  connected  with  the  business  of  the  Company  in  all 
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^*it8  branches,  are  wholly  and  exclusively  carried  on  in  India, 
*^  where  alone  the  gains  and  profits  of  the  concern  (if  any)  are 
**  earned";  and  further  on,  without  going  further  into  what 
relates  to  the  property  itself,  we  find  this,  that  "  the  Company  " 
(these  are  the  parts  and  passages  relied  upon  chiefly  on  the  part 
of  the  Appellants)  '^has  no  office  or  other  place  of  business  in 
*^  the  United  Kingdom,  although,  for  the  purpose  of  registration, 
**  its  address  here  is  No.  4,  St.  Helen's  Place,  in  the  city  of 
^'  London.  This  is  in  fact  the  office  of  Mr.  Ferdinand  Schiller, 
"  one  of  the  directors  of  the  Company,  and  when  meeting^' of  the 
'''  English  members  of  the  Company  are  held  there  it  is  entirely 
*'  by  his  leave  and  favour."  If  that  is  so  (and  it  is  a  part  of  the 
case)  it  really  signifies  little  whether  the  office  in  which  the 
very  important  business  of  holding  meeting^  at  which  everything 
is  or  may  or  can  be  done  by  the  Company  is  determined  is  an 
office  hired  at  a  rent  from  any  other  person  in  the  city  of  London, 
or  whether  it  is  a  place  lent  for  that  purpose  by  one  of  the 
directors  of  the  Company  for  the  use  of  this  Company,  at  the 
disposition  of  the  Company,  and  for  that  purpose  alone,  that 
can  make  no  difference.  There  is  their  location,  there  is  their 
residence,  if  I  am  to  apply  the  terms  of  the  Act  of  Parliament, 
and  there  it  is  that  the  directors  accordingly,  meet  when  they 
have  occasion  to  meet — the  Company  meet;  that  is  to  say,  the 
great  body  of  shareholders,  or  such  of  them  as  choose  to  attend, 
hold  their  general  meeting^  and  their  extraordinary  meetings 
there.  It  is,  therefore,  for  all  the  purx>oses  of  this  case,  the  offiop 
of  the  corxx>ration.  Then,  as  a  matter  of  fact,  the  Company  has 
no  property  whatever  in  this  country.  Nothing  comes  into  the 
hands  of  the  English  directors  excepting  what  is  remitted  from 
Calcutta  from  time  to  time  to  defray  their  necessary  expenses. 
In  addition  to  this,  such  proportion  of  the  profits  realized  in  India 
as  is  divisible  amongst  the  shareholders  in  the  United  Kingdom 
by  way  of  dividend  passes  through  their  hands. 

Now,  as  this  is  the  first  of  the  paragraphs  upon  which  great 
reliance  is  placed  by  the  Appellants,  and  to  which  our  attention 
has  been  called,  it  may  be  convenient  to  refer  to  the  basis  of  the 
whole  argument,  and  what  must  be  the  basis  of  our  decision  in 
this  case,  namely,  the  words  of  the  Act  of  Parliament. 

Now,  by  the  fifth  section  of  the  statute  of  16  A  17  Vict.  c.  34., 
we  find  that  it  is  thus  provided :  ''  The  said  duties  hereby  granted 
''shall  be  assessed,  raised,  levied,  and  collected  under  the  regu- 
'Mations  and  provisions  of  the  Act  passed  in  the  Session  of 
'^  Parliament,  held  in  fifth  and  sixth  years  of  Her  Majesty,  c.  36., 
**  nnd  of  the  several  Acts  therein  mentioned  or  referred  to,  and 
"  also  of  any  Act  or  Acts  subsequently  passed  explaining,  alter- 
''ing.  amending,  or  continuing  the  said  first-mentioned  Act;'' 
and  by  Schedule  D.  th^re  is  this  provision,  that  the  companies 
or  persons  are  to  be  assessed  **  for  and  in  reejiect  of  the  annual 
''' profits  or  gains  arising  or  accruing  to  any  person  residing 
**  in  the  United  Kingdom  from  any  kind  of  property  whatever, 
"whether  situate  in  the  United  Kingdom  or  elsewhere;  and 
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**  for  uud  in  respect  of  tlie  annual  profit«  or  gains  aribing  or 
**  accruing  to  any  person  residing  in  the  United  Kingdom  from 
*'any  profession,  tirade,  employment,  or  vocation,  whether  the 
'*  saine  shall  be  respectively  carried  on  in  the  United  Kingdom 
**or  elsewhere,  and  to  be  charged  for  every  twenty  shillings  oi 
'*  the  annual  amount  of  such  profits  and  gains."  Now  the  first 
word  here  which  becomes  important  is  that  the  tax  is  imposed 
upon  *•  any  persart.  residing  in  the  United  Bangdom."  By  other 
Acts  of  Parliament,  for  tiie  word  *Vperson'*  here  may  be  sub- 
stituted a  corporation  or  joint  stock  company,  and  therefore 
we  may  read  this  word  "  person  "  as  if  it  were  u  joint  stock 
company,  ''  for  and  in  respect  of  the  annual  profits  or  gains 
arising  or  accruing  to  any  joint  stock  compatiy.'  Then  follow 
the  words  ''residing  in  the  United  Kingdom/'  and  so  forth. 
Now  a  great  deal  has  been  said  as  t6  how  a  person  might  be 
assessed  if  entitled  himself,  and  in  his  own  right,  to  property  of 
the  description  of  property  of  this  Corporation,  but  it  really 
leads  only  to  complication,  and  at  last  to  confusion,  to  attempt 
to  enter  into  ail  the  cases  which  might  well  be  applied  to  the 
tax  as  imposed  upon  a  person — a  single  individual — and  attempt 
to  apply  them  to  a  tax  imposed  upon  a  joint  stock  company. 
I  pass  away  from  that,  and  I  consider  it  only,  as  we  are  at  liberty 
to  do,  as  if  the  words  ''joint  stock  company"  were  here  used 
instead  of  the  word  "  person.'*  Then  come  the  important  words 
"residing  in  the  United  Kingdom,"  and  therefore  it.  must  be, 
in  order  to  come  within  these  words,  a  joint  stock  company  re- 
siding in  the  United  Kingdom;  and  a  question  of  law  arises, 
independently  of  the  particular  provisions  of  these  articles  of 
association,  and  the  particular  terms  of  the  case  now  before  us. 
Where  does. a  joint  stock  company  reside?  What  is  the  meaning 
of  the  term  "  residing,''  as  applicable  to  a  joint  stock  company, 
and  as  applicable  to  Uiis  case?  The  answer  is  whether  (whether 
there  may  or  may  not  be  two  places  at  which  one  and  the  same 
joint  stock  company,  or  corporation  can  reside,  and  upon  which 
I  do  not  propose  at. the  present  moment  to  express  or  even  to 
suggest  any  opinion)  the  answer  to  the  question.  Where  does  a 
joint  stock  company  reside?  is,  where  its  place  of  incorporation 
IS,  and  where  its  governing  body  is  to  be  met  with  and  found, 
and  where  its  governing  body  exercises  the  powers  conferred, 
upon  it  by  the  Act  of  Parliament,  and  by  the  articles  of  associa- 
tion, where  it  meets  and  is  in  bodily  and  personal  presence  for 
the  purposes  of  the  concern;  and  where  is  that  in  the  present 
case?  I  deny  that  the  whole  case  presents  a  single  act  which  is 
done  in  Calcutta,  otherwise  than  in  England  or  elsewhere  than 
in  this  very  office,  which  can  be  truly  called  the  act  of  the  Com- 
pany. That  acts  of  the  highest  importance  affecting  the  well- 
being  of  the  Compiimy,  the  operation  of  its  business,  and  the 
realising  and  disposinff  of  its  funds,  are  done  in  India  is  perfeotly 
true ;  but  they  are  alL  done  by  mere  agents,  whether  they  be 
directors  or  not  directors — ^by  mere  agents  appointed  under  the 
sole  authority  of  the  governing  body  in  this  country,  appointed. 
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by  the  Corporation,  representing  the  Corporation,  and  so  making 
their  acts  the  acts  of  the  Corporation.  Therefore,  within  these 
words,  if  a  company  can  be  said  to  reside  anywhere  (and  we 
must  suppose  that  a  company  can  reside,  in  order  to  give  any 
effect  at  all  to  the  Act  of  Parliament  touching  joint  stock  com- 
panies), this  joint  stock  company  undoubtedly,  in  my  opinion, 
resides  at  the  office  or  place  of  dwelling,  wherever  it  may  be  (I 
think  that  it  is  in  Bishopsgate  Street  or  Great  Saint  Helen's), 
where  the  directors  meet,  where  other  meetings  even  of  the  whole 
Company,  or  those  who  represent  the  whole  Company,  are  held, 
and  where  they  transact  their  business  and  exercise  the  powers 
conferred  upon  them  by  the  laws  of-  the  country  and  by  the 
articles  of  association. 

I  need  not  go  into  the  cases  about  **  residing."  The  question 
has  arisen,  as  it  did  in  the  Nottingham  case,  whether  it  could  be 
said  that  the  acts  of  a  single  member  of  a  firm  made  the  firm' 
littble,  which  firm  consisted  of  several  partners  who  carried  on  ah 
extensive  business  in  New  York,  and  which  single  member  hap- 
pened to  reside  in  Nottingham,  and  represented  the  firm  there 
and  purchased  goods,  thus  commencing  the  operation,  and  per- 
forming a  part  of  the  operation,  in  the  name  of  the  firm,  that 
is  to  say,  purchasing  goods  which  were  afterwards  sent  to  America 
and  purchased  and  paid  for  by  the  firm.  The  question  arose 
whether  it  could  be  said  that  that  made  the  firm  liable.  There 
it  was  held  that  this  gentleman,  this  one  individual,  did  not 
represent  the  firm,  that  the  firm  were  not  liable  to  be  assessed 
to  the  income  tax  in  his  person  by  reason  of  his  carrying  on  a  por- 
tion of  the  business,  if  it  can  be  called  a  portion  of  the  business, 
namely,  merely  that  of  buying  goods  and  consigning  them  or 
transmitting  them  to  America,  because,  first,  no  one  complete 
transaction  of  business  was  ever  effected  by  him,  but  also  because 
the  principal  seat  of  business,  the  place  at  which,  and  at  which 
alone,  the  jorreat  body  and  bulk  of  the  business  of  the  firm  was 
carried  on,  was  in  New  York,  and  in  New  York  alone.  There 
are  a  variety  of  other  cases,  those  arising  under  the  Couniy  Court 
Acts;  there  the  question  has  arisen  as  to  where  do  the  corpora- 
tions reside  who  in  fact  constitute  the  great  railway  companies  of 
this  Kingdom.  Where  does  the  Oreat  Western  Bailway  Company 
reside?  Why  everybody  who  knows  anything  of  those  affairs, 
directly  you  ask  the  question,  will  tell  you  at  Paddington ;  and 
the  London  and  North- Western  Bailway  Company  resides  at 
Euston ;  and  that  was  held  again  upon  the  same  principle «  though 
in  a  minor  case,  and  in  a  minor  point  of  view,  which  was  appli- 
cable to  the  other  case  to  which  I  have  referred,  namely,  the 
Nottingham  case.  The  railway  company  resides  there  because 
that  is  the  principal  seat  of  its  business;  it  is  there  that  their 
directors  meet ;  it  is  there  that  the  directorstassemble  and  exercise 
their  powers;  it  is  there  that  their  books  are  kept;  it  is  there, 
or  rather  thence,  from  which  almost  all  their  great  railways 
emanate,  or  begin  or  end,  and  it  may  be  properly  called  th%s 
principal  place  of  business — the  .seal  of  the  company. 
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I  nee^  not  go  into  any  other  authority ;  there  is  no  authority, 
and  no  ^hado^r.  of  authority j|  quoted,  which  goes  to  show  that  the 
place  m  which  the  directors,,  who  ai:e  the  governing  body,  meet, 
and  in  which  the  shareholders  at  large  hold  their  meetings,  their 
special  meetings  or  extraordinary  meetings,  or  general  meetings, 
and  exercise  the  power  of  transacting  their  business,  is  not  the 
principal  seat  of  business,  and  the  place  at  which,  in  the  language 
of  the  Act  of  Parliament,  the  Company  may  be  said  to  "  reside." 
I  am  jtherefore  clearly  of  opinion  in  this  case,  upon  these  princi- 
ples and  for  these  reasons,  that  this  joint  stock  company  residea 
at  St.  Helen's  Place,  if  that  be  the  name  of  the  place,  in  Bishops- 
gate  Street,  where,  as  I  have  said  before,  the  governing  body  of 
the  Company  meets,  and  where  all  the  business  of  the  joint  stock 
company  which  is  carried  out,  effected,  or  performed  by  the 
Company  itself  is  actually  done,  and  where  the  authority  is 
created  and  conferred  which  alone  a^uthorises  the  carrying  on  of 
the  great  bulk  and  body  of  the  business  in  India. 

Now  it  is  said  that  the  whole  business  is  transacted  in  India, 
that  '^  nothing  "  comes  into  the  hands  of  the  English  directors 
excepting  what  is  remitted  from  Calcutta  from  time  to  time  to 
defray  their  necessary  expenses;  in  addition  to  which,  such  pro- 
portion of  the  profits  realised  in  India  as  is  divisible  amongst 
the  shareholders  in  the  United  Kingdom  by  way  of  dividend 
passes  through  their  hands."  All  that  is  true;  but  every  act 
which  is  done,  the  working  of  the  mills,  the  realising  of  the  pro- 
fits, the  transmission  of  the  proportion  of  the  profits  in  question  to 
England,  and  the  distribution  of  the  rest  of  the  profits  in  the 
form  of  dividends  to  the  different  shareholders;  all  that,  if  not 
done  by  the  Comi>any  directly  in  India,  is  done  by  them  in- 
directly, because  it  is  done  by  the  person  appointed  by  them, 
whom  they  may  appoint  at  their  pleasure,  whom  they  may  recall 
at  their  pleasure,  and  who  has  no  power  to  do  a  single  act,  and  no 
authority  to  interfere  in  any  degree  in  the  affairs  of  the  Company, 
except  the  authority  conferred  upon  him  by  the  governing  body 
at  home. 

Then  comes  the  other  statement :  ^'  After  receiving  such  pro- 
*'  portion  of  the  profits  as  is  mentioned  in  paragraph  11,  all  that 
'^  then  takes  place  in  England  is  that  the  directors  call  a  meeting 
*'  of  the  shareholders  and  declare  the  amount  that  is  to  be  distri- 
**  bnted  by  way  of  dividend  amongst  them  for  the  then  current 
**  year."  And  then  the  case  gives  a  statement  of  the  amount  of  the 
profits  t»ayable  to  the  shareholders  in  the  United  Kingdom.  Now 
it  is  true  that  all  they  actually  do  in  England  with  respect  to  the 
dividend  is  that,  having  received  a  certain  proportion  of  the 
profits,  about  one-third,  they  apportion  it  among  the  shareholders 
who  are  in  England,  and  distribute  and  pay  over  to  each  of  those 
shareholders  the  dividend.  That  is  all  that  is  done.  But  the 
payment  of  the  dividends  to  those  gentlemen  who  are  in  India 
and  elsewhere,  though  not  actually  done  by  the  hands  of  the 
governing  body  is  done  under  the  authority,  and  by  law;  no 
one  can  doubt  that  if  they  could  learn  .that  on  any  given  day 
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25^000/.  nett  profits  was  in  tbe  hands  of  whoever  represented  the 
Company  in  India,  And  therefore  to  be  difftributed  in  dividends,, 
whether  with  o>r  without  any  deduction  for  a  reserve  fund,  is 
immaterial ;  if  they  were  to  hear  by  telegram  that  there  was  such 
a  sum  in  hand,  tibiey  might  by  telegram  direct  that  sum  to  be 
remitted  to  England.  If  it  was  improperly  withheld  by  anyone, 
by  a  banker  into  whose  hands  it  haid  been  paid,  they  might  bring 
an  action  for  money  had  and  received  against  that  banker,  after 
demand,  and  recover  it  back  against  him.  They,  tfaerefote,  are 
the  persons  who  in  contemplation  of  law  are  the  possessor  as  of 
right  of  the  money  in  question ;  and  it  is  only]  because  it  would 
be  a  very  expensive  and  useless  and  sometimes,  with  the  failures 
of  agents  and  banks,  a  very  hazardous  proceeding  to  desire  the 
acting  director  in  India  to  remit  tiie  two-thirds  in  question  to 
the  governing  body  in  England  for  them  to  remit  it  back  again 
to  him  in  order  to  pay  it  out  to  the  shareholders  in  India,  that 
that  is  not  done,  l^ey  might  atraiige  to  do  ao;  they  clearly 
have  the  power  to  do  so ;  it  is  their  money,  and  they  only  do  not 
do  so  because  it  would  be  exx>ensive  and  might  be  hazardous,, 
and  for  no  other  reason. 

There  may  be  other  statements  made  in  the  case  to  which 
reference  had  been  had.  I  do  not  propose  to  refer  to  any  others,, 
because  they  will  all  be  found  to  fall  within  the  same  principle,, 
and  to  be  open  to  the  same  observation.  Though  the  property 
is  in  India,  and  so  the  whole  capital  is  invested  in  India,  and 
though  the  produce  of  the  property  is  in  India,  and  so  the  whole 
of  the  money  which  the  Company  are  ever  entitled  to  receive, 
whether  as  profits  or  in  any  other  shape  or  way,  or  for  any  other 
purpose,  is  earned  in  India,  yet  it  all  belongs  to  the  Company,, 
nnd  the  Company  mig^t  at  any  moment  virtually  (I  do  not  mean 
by  the  whole  of  the  directors  going  over  as  a  body  to  India)  take- 
possession  of  it;  and  if  they  were  to  find  anybody  in  India, 
against  their  will  and  w^ithout  their  consent,  had  taken  possession 
of  one  of  these  jute  mills  they  might  immediately  bring  an  action 
of  ejectment  against  him,  and  there  would  be  no  defence  to  such 
an  action.  Everything  therefore  is  the  proi>erty  of  the  Com- 
pany, and  it  is  the  Company  which  is  thus  located  in  England 
in  the  way  which  I  have  pointed  out  that  alone  can  deal  with 
the  property  or  authorise  the  dealing  with  it  in  any  way 
whatever. 

Now,  when  we  look  at  the  articles  of  association,  it  again 
becomes  perfectly  clear  (it  really  cannot  realise  a  doubt  in  any- 
one's mind)  that  all  this  property,  and  all  these  powers  and' 
functions,  belong  to  this  corporation,  that  is  to  say,  belong  to 
tlie  joint  Mock  comi>any.  The  memorandum  of  associiition  be- 
jrins  in  this  way:  **  The  name  of  the  Company  is  the  *  Calcutta 
**  Jute  Mills  Company,  Limited.'  The  registered  office  of  the 
••  Company  will  be  situate  in  England."  We  find  that  it  is  situate 
in  England,  nanielyi  at  St.  Helen's  Place.  '*  The  objects  for  which 
**  the  Company  is  established  are,"  first,  "  the  purchasing  of  the^ 
*'  jute  mills,  Lind,  business,  works,  niachin(»ry,  plant,  and  stock-in- 
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'I  trade  of  the  present  proprietors  of  the  Ishera  Jute  Mills,  Bengal, 
'*with   all   the   rights,    privileges^    and   appurtenances    thereto 
"  belonging,  the  carrying  on  there  of  the  trade  or  I>usine8s  of  huy- 
"  ing,  selling,  and  manufacturing  jute  in  all  its  branches,  and  the 
"  extending  of  the  said  business  and  works,  or  either  of  them.' 
Who  is  it  that  purchases,  the  property  ?     Is  it  the  director  who 
has  been  sent  over  there?'    Is  it  any  number  of  shareholders,  or 
the  whole  of  them,  who  are  resident  in  India,  or  the  majority? 
No,  the  purchasers  are  the  Company  themselves  here;  and  we 
have  the  direct  statement  that  this  is  one  of  the  objects  of  the 
Company,  and  that  object  is  effected  by  the  purchase  of  the  jute 
mills  on  the  part  of  this  Company,  that  is  to  say,  by  the  Company, 
not  by  any  member  or  members  of  the  Company,  the  Indian  mem- 
bers or  others.     Then  what  else  is  to  be  done?     *'  The  carrying 
on  in  all  branches  of  the  trade  or  business  of  dealers  in  jute  and 
other  similar  materials,  including  their  purchase,  preparation, 
pressing,"  and   so   forth.       That  means   the  carrying  on   of 
the   business  of   the   manufacture   of  jute   in  India   by   which 
at  last  considerable  profits  are  expected  to  be  realized.     Who 
is  to  do  that?       Why,  this  very  article  says  that  it  is  some- 
thing to  be  done;  by  whom?    Not  by  people  in  India,  though  it 
must  be  done  by  the  hands  chiefly  of  labourers  in  India ;  not,  in 
contemplation  of  law,  by  anybody  in  India,  but  by  the  Company, 
or  by  the  persons  authorised  by  them  to  do  the  acts  in  question, 
in  India.    The  same  as  to  ''  the  purchasing  or  otherwise  acquiring 
"  of  any  total  or  partial  or  contingent  interest  in  or  the  taking 
"out  in   Great  Britain,    British  India,    or  elsewhere,  and   the 
**  working  of  letters  patent  for  inventions  which   may  l>e  con- 
*'  duciveto  the  advancement  of  the  businesses  aforesaid."  No  one 
con  do  that  but  the  Company;  and  it  will  be  found,   without 
dwelling  too  much  upon  any  one  or  upon  any  number  of  these 
articles  of  association,  that  every  single  act  which  is  to  be  done 
from  the  beginning  to  the  end,  from  the  coming  into  existence 
of  the  Company  down  to  (wherever  and  whenever  it  is  to  hap- 
pen)  the  ultimate  dissolution   of   the   Company,   everything   is 
to  be  done  by  the  Company,  and  by  the  Company  alone,  which 
means  by  the  governing  body  of  the  Company  as  representing 
the  Company,  or  by  meetings  of  the  shareholders  again  repre- 
senting the  Company — all  in  England,  and  nowhere  else. 

Then  we  come  to  this  object,  "  The  establishing  and  regulating 
**  of  agencies  for  the  purposes  of  the  Company,  whether  in  the 
"  United  Kingdom,  British  India,  or  elsewhere."  Now  there  is 
the  key  to  the  whole  of  the  proceedings  on  behalf  of  this  Com- 
pany ui>on  which  the  Appellants  rely.  The  learned  Counsel 
contends  that  all  that  is  done  in  India  by  a  director  over  there, 
who  may  do  as  he  pleases,  and  by  certain  persons  under  his 
authority,  who  alone  carry  on  the  business  of  the  Company. 

How  is  it?  It  is  under  this  article  of  the  memorandum  of 
•association,  *'  The  establishing  and  regulating  of  agencies  for  the 
**  purposes  of  the  Company,  whether  in  ihe  United  Kingdom, 
*'  British  India,  or  elsewhere."     Under  this  article  the  Company 
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language  of  the  Act  of  Parliament,  is  included  in  the  same 
category  as  propei-ty  actually  in  this  country,  are  they  or  not, 
under  the  express  terms  of  the  Acts  of  Parliament,  to  be  treated 
in  the  same  way  with  respect  to  the  application  of  the  principle 
of  law  as  if  the  property  had  been  situate  in  the  county  of 
Gloucester?  It  appears  to  me  that  the  true  principle  of  the  law 
is  that  they  are.  I  only  say  in  conclusion,  and  I  say  it  with 
regret,  that  there  can  be  no  doubt  that,  inasmuch  as  this  is  a  tax 
upon  what  is  called,  and  truly  called,  the  earnings  of  this 
Company,  and  as  two-thirds  of  those  earnings,  except  anything 
which  may  be  set  aside  as  a  reserve  fund,  which  is  not  in 
question  here,  belong  to  pei'sons  not  within  this  country,  and  not 
subject  to  the  taxation  and  the  |aws  of  this  country,  it  certainly 
is  an  infringement  upon  one  of  the  princi2>les  on  which  taxation 
is  levied  by  the  laws  of  any  country,  that  those  two-thirds 
should  be  thus  taxed.  On  the  other  hand  it  may  be  an  answer 
to  that  (and  it  is  not  for  me,  still  less  for  any  member  of  the  bar, 
to  say  whether  or  not  it  is  a  sufficient  answer),  that  if  a  foreigner 
residing  abroad,  and  having  no  property,  or  interest  in  this 
country,  and  no  connexion  with  this  country,  thinks  fit  to  come 
and  invest  his  money  in  this  country,  and  so  to  obtain  the  broad 
shield  of  protection  of  the  law  to  his  property,  he  must  take  it 
with  the  burdens  belonging  to  it.  It  is  exactly  as  if  a  man 
thinks  fit,  because  he  will  not  trust  any  foreign  state,  to  come 
and  invest  his  fortune,  or  a  portion  of  his  fortune,  in  the  English 
funds.  It  is  very  hard  indeed  to  tax  that  man  upon  his  whole 
income.  If  a  Spaniard  or  a  Dutchman,  who  never  set  foot  in 
England  in  his  life,  and  never  intends  to  do  so,  should  give 
credit  to  the  law  of  England  for  protecting  what  property  he 
possesses  here,  he  must  therefore  pay  the  cost  of  it ;  and  if  there 
be  a  tax  of  a  penny,  or  twopence,  or  threex>ence,  or  more,  in  the 
pound  upon  his  income  or  dividends,  he  must  submit  to  the 
payment  of  that  tax. 

It  appears  to  me  therefore  on  these  grounds  that  this  assess- 
ment is  well  made,  and  that  the  Crown  is  entitled  to  the  judgment 
of  the  Court.  I  might  say  more,  and  might  deal  with  the  latter 
argument,  so  very  ably  urged  by  Mr.  Matthews,  but  it  goes  to 
show  that  there  may  be  cases  in  which  persons  in  this  country  may 
be  taxed  in  relation  to  proi)ei"ty  abroad,  and  that  therefore  there 
is  .something  like  a  reciprocity  of  injustice,  if  it  be  injustice. 
I  do  not,  however,  dwell  upon  those  cases  or  upon  that  argument 
at  all,  because  it  is  founded  upon  a  clause  or  clauses  which  have 
no  relation  to  the  matter  now  before  the  Court,  which  is  as  to 
the  proi>ei'ty  and  the  gains  or  income  of  a  joint  stock  company. 
If  the  words  '*  joint  stock  company "  had  been  thrown  into 
those  clauses  which  lastly  Mr.  Matthews  referred  to,  then  his 
argument  would  have  been  entitled  to  much  consideration,  but 
T  find  nothing  in  any  Act  of  Parliament,  or  in  any  one  of  the 
numerous  authorities  which  have  l)een  cited,  which  interferes 
with  the  j)lain  and  direct  o])eration  of  the  clause  to  which  I 
.have  called  attention-,  and  under  which  I  hold  that  this  Company 
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is  liable  to  be  abseBsed  in  respect  of  the  wbole  amount  of  its 
annual  profits. 


Huddlesta^i^  B. — I  am  of  the  same  opinion,  and  1  hope  that  1 
may  be  permitted  to  offer  my  thanks  to  the  learned  Counsel  who 
haye  argued  these  cases  for  the  very  great  assistance  which  they 
have  given  us  in  coming  to  the  determination  at  which  we  have 
arrived^  and  I  must  not  omit  from  that  the  few  observations 
which  Mr.  Wright  was  called  upon  suddenly  to  make  in  replying 
in  the  Cesena  case.  I  own^  that  as  far  as  I  was  concerned,  I  had 
every  possible  inclination  to  yield  to  the  very  able  arguments 
which  were  offered  to  me  by  Sir  Henry  James  and  Mt.  Matthews, 
and  it  is  with  the  greatest  reluctance  that  I  am  compelled  to 
come  to  a  contrary  conclusion.  Now  I  think  that*  the  whole 
question  here  will,  as  indeed  it  has  been  argued  on  all  sides, 
turn  upon  what  we  should  consider  the  interpretation  of  the 
word  ''  residence "  as  applicable  to  a  company.  The  income 
tax  is  only  imposed  upon  a  person  who*  is  resident  in  the  United 
Kingdom  in  respect  of  property  which  he  has  there,  and  which  he 
receives  from  foreign  sources.  A  ,corpoi*ation  for  the  purpose  of 
paying  the  income  tax  is  a  ^'  person,"  and  then  we  have  to  see 
what  interpretation  we  should  give  to  the  word  ''  residence"  as 
applied  to  a  person,  when  it  is  to  be  made  applicable  to  a  corpora- 
tion. Now  the  definition  of  the  word  '*  residence"  is  founded 
upon  the  habits  and  relations  of  a  natural  muu,  and  is  therefore 
inapplicable  to  the  artificial  and  legal  person  whom  we  call  a 
corporation.  But  for  the  purpose  of  giving  effect  to  the  words 
of  the  Legislature  an  artificial  residence  must  be  assigned  to 
this  aii;ificial  person,  and  one  formed  on  the  analogy  of  natui*al 
persons.  You  do  not  find  any  very  great  difficulty  in  defining 
what  is  the  residence  of  an  individual ;  it  is  where  he  sleeps  and 
lives.  We  understand  perfectly  well  what  is  the  residence  of  u 
natural  person.  Then  what  is  the  residence  of  this  artificial 
person?  I  think  that  all  the  Counsel  are  agreed  here,  that  the 
residence  of  an  artificial  person,  like  a  trading  corporation,  must 
be  considered  to  be  where  he  carries  on  his  Dusiness,  wfiere  the 
real  trade  and  business  is  carried  on.  I  adopt  the  powerful 
suggestion  which  was  made  by  Mr.  Matthews,  that  the  Income 
Tax  Act  of  the  16  &  17  Yict.,  when  it  siieaks  of  a  residence, 
does  not  mean  an  artificial  residence.  It  means  an  actual 
residence.  Mr.  Matthews  argues,  therefore,  that  when  you  come 
to  deal  with  a  corporation  it  does  not  mean  the  place  where 
they  cari'y  on  the  form  or  the  shadow  of  business,  but  means  the 
])lace  where  they  really  carry  on  their  business;  and  that 
seems  to  be  a  definition  which  is  almost  conceded  by  all  the 
Counsel.  It  is  one  which  is  perfectly  well  understood;  it  is 
understood  in  foreign  jurists.  There  is  a  German  word  which 
is  applicable  to  it,  which  means  the  middle  point  of  the  business 
carried  on.  The  French  term,  adopted  from  Saugne,  is 
'Me  centre  de  TEntreprise,"  the  central  point  of  business,  that 
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is  to  say,  tJUe  real  place  where  tlie  busiuess  is  carried  on.  Now 
ail  the  cases  which  have  been  quoted  suppoi't  that  view.  In 
the  Eeynshaui  Blue  Lias  Company  i;.  Barker,  although  the  Court 
held  that  Keynsham  was  the  place  of  business  they  did  so 
because  the  real  business  was  carried  on  there;  that  was  the 
judgment  of  the  Court.  It  is  not  to  be  forgotten  that  in  that 
case  the  Company  itself,  which  had  an  office  in  London,  was  in 
liquidation,  and  their  real,  substantial  business  was  carried  on 
at  Eeynsham.  In  the  case  of  Taylor  v.  The  Crowland  Oas 
Company,  the  judgment  of  the  Court  was  put  upon  the  question 
of  the  place  where  the  corporation  carried  on  its  business.  In 
Adams  v.  The  Great  Western  Railway  Company,  for  a  similar 
reason  it  was  held  that  the  place  where  the  Company  carried  on 
its  business  was  Paddington.  In  Brown  v.  The  London  and 
North- Western  Railway  Company  it  was  held  that  the  place 
where  the  Company  carried  on  its  business  was  in  London,  and 
not  in  Chester,  where  it  was  contended  that  it  did.  The  same 
rule  is  applied  in  Shields  t*.  The  Great  NoHhem  Railway 
Company.  And  then  there  is  a  very  strong  authority,  namely, 
the  case  of  the  Aberystwith  Promenade  Company  v.  Cooper,  in 
which  it  was  held  that  the  place  of  business  was  in  London, 
although  the  pier  was  built  in  Wales  and  the  tolls  were  taken 
there.  There,  again,  the  decision  was  that  that  was  its  place  of 
business.  Mr.  Matthews  satisfied  me,  and  distinguished  the  case 
which  was  quoted  by  Sir  Henry  James,  of  the  Kilkenny  Railway 
Company  v.  Fielden.  The  decision  in  Sulley  v*  the  Attorney 
General  was  to  the  same  effect;  and  in  the  last  case  in  this 
Coui-t,  namely,  the  Attorney  General  v,  Alexander,  the  judgment 
at  least  of  two  of  the  learned  Judges,  the  Lord  Chief  Baron  and 
Mr.  Baron  Amphlett,  pointed  out  that  Constantinople,  where 
the  corporaticHi  was  incorporated  (that  was  a  C4ise  where  there 
was  no  oharter  of  incorporation  in  England),  was,  as  they  say 
in  both  their  judgments,  the  seat  of  business;  that  is  to  say,  the 
place  where  it  was  carried  on. 

Now  the  Attorney  General  put  a  proposition  which  I  for  one, 
with  great  deference,  cannot  assent  to;  the  Attorney  General 
suggested  that  the  registration  of  a  company  was  conclusive  of 
its  residence;  that  if  a  company  was  registered  in  England  it 
must  be  held  to  reside  in  England.  I  think  that  Sir  Henry 
James's  answer  was  a  good  one;  he  said,  '*  Registration,  like  the 
**  birth  of  an  individual,  is  a  fact  which  you  may  tiike  into 
**  (Muisideration  in.  considering  the  question  of  liis  residence, 
*•  l)ec.ause  if  you  find  that  a  man  is  l)oni  in  a  place,  and  eats 
*'  and  drinks  and  lives  in  that  idace,  it  is  a  very  strong  circuni- 
*'  stance  to  show  that  it  is  the  place  of  his  residence,  but  it  is 
•*  (»nly  a  circumstance."  So  you  may  say  here.  The  bivth  is  noi 
con<*hisive  of  the  residence ;  it  would  be  idle  to  say  that  it  is. 
Taking  the  analogA^  between  a  natural  and  an  artificial  ])erson. 
in  the  case  of  a  corjmratioii  you  say  thai  tho  place  of  lis  regis- 
Iration  is  the  place  of  its  birth:  hut  it  is  not  because  it  is  the 
place  of  ils  birlli   tli;i<    the  residence   niusi   be  there:  if    is  a  fa<t 


UNDER  THE  ACT  37  ViCT.    C.   16.  105 

\vhi(!h  you  mu.st  take  in  couuexion  with  all  the  other  facts,  and 
it  you  find  that  it  is  registered  in  a  particular  country,  and  acin 
in  that  country,  and  has  its  office  in  that  country,  and  receives 
dividends  in  that  country,  you  may  say  that  those  are  all  act^, 
coupled  with  the  registration,  which  lead  you  to  the  conclusion 
that  that  country  is  the  seat  of  its  business. 

If  I  am  right,  Mr.  Matthews  quoted  on  the  former  occasion 
many  American  authorities  as  applicable  to  the  individual 
States;  he  yesterday  pointed  out  a  case,  which  he  got  from  Brock- 
enbrough's  Reports,  of  the  difference  between  a  corporation 
created  merely  by  the  Act  of  a  State,  and  a  corporation  created  by 
an  Act  of  Congress.  That  case  was  the  Bank  of  the  United  Stales 
V.  Mackenzie.  He  also  showed  that  it  is  not  at  all  consistent 
with  the  English  view  that  a  corporation  cannot  be  a  corporation 
except  in  a  particular  State,  and  he  founded  that  on  the  authority 
of  Newby  v.  The  Colts  Patent  Fire  Arms  Company.  I  therefore 
do  not  think  (the  case  has  been  argued  at  considerable  length) 
that  the  principle  of  law  is  in  dispute.  I  think  that  we  may 
take  it  now  for  granted  that  the  place  of  business  is  the  sort 
of  artificial  residences  which  you  would  g'r^e  to  this  artificial 
person  to  make  him  a  person  resident  in  the  country  within  the 
meaning  of  the  Income  Tax  Act.  Now  comes  the  very  great 
difficulty  which  I  have  found  all  along,  and  that  is  in  applying 
the  facts  of  each  of  these  individual  cases  to  the  principal.  1 
admit  that  the  onus  to  prove  the  residence  lies  upon  the  Crown ; 
that  is  put  by  Baron  Cleasby  in  his  judgment  in  the  Attorney 
General  v.  Alexander;  and  if  the  Crown  fails  to  satisfy  the 
Court  that  the  place  of  residence  is  within  the  jurisdiction,  or 
within  the  area  of  taxation,  you  cannot  say  that  the  Company 
should  be  taxed.  I  admit  that.  Then  I  have  to  ask  myself,  in 
both  these  cases,  where  really  was  the  centre  of  the  operaiinn. 
where  was  the  substantial  and  real  place  of  business  which  was 
le  centre  de  VEnfreprixey  or  the  middle  point?  I  am  afraid 
that  I  must  answer  that  question,  looking  at  the  facts  in  both 
these  cases,  by  saying  that  it  was  in  England. 

Now  I  do  not  think  it  necessary  to  go  at  any  great  length  into 
the  facts  of  either  of  these  cases,  because  they  have  been  minutely 
examined  by  my  Lord.  But  Sir  Henry  »Tames's  argument  witli 
reference  to  the  Cesena  Company  was  put  in  the  most  captivating 
form,  and  I  am  bound  to  say  that,  until  the  Attorney  General 
had  called  my  attention  carefully  to  the  articles  of  association, 
it  had,  if  I  may  make  use  of  the  expression,  caught  me.  Sir 
FTenr>'  James  sajd  this,  "  I  am  not  going  through  the  different 
"clauses  of  the  case,  but  in  substance  they  amount  to  this:  in 
**  this  case  of  the  Cesena  Sulphur  Company  Ihe  trading  is  in 
"  Italy:  the  unrealized  property  is  in  Italy;  everything  is  sold  in 
**  Italy,  the  fixed  property  is  in  Italy;  the  case  states  that  no 
"goods  are  ever  sent  to  England;  the  majority  of  the  share- 
"  holders  are  either  in  Italv  or  France,  and  a  small  minoritv 
"only,  about  one-third,  are  in  England;  Hie  original  books  arc 
"  kept  in  Italy:  the  managing  director  is  in  Italy:  he  is  residing 
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*'  in  Italy ;  he  is  at  Cesena ;  and  theref<^e  (said  Sir  Henry  James) 
'^  yon  have  almost  everything  in  Italy — ^books,  profits,  manufac- 
''  tnres — altogether."     At  first  I  began  to  think  that  it  appeared 
that  the  centre  of  business  was  in  Italy ;  but  when  we  came  to 
look  ^t  the  articles  and  the  memorandum  of  association,   and 
when  we  find  that  the  object  of  the  memorandum  of  association 
is,  no  doubt,  to  purchase  sulphur  from  a  company  or  firm  estab- 
lished at  Cesena,  but  that  they  contemplate  '^  taking  concessions 
of  any  lands  wherever  sulphur  is  likely  to  be  obtained,"  and  that 
it  is  not  confined  to  Italy,  and  when  we  find  that  the  general 
powers  of  the  Company  are  for  ''  selling,  leasing,  letting,  and 
'^  disposing  of  any  of  the  lands,  mines,  and  property  acquired  by 
''  the  Company,"  we  see  by  the  memorandum,  at  all  events,  that 
the  operations  of  the  Company  are  not  to  be  confined  to  Italy; 
and   when   we  take   the  articles  of  association,   the   very   first 
article  of  association  is  that  *'  the  Company  is  formed  for  the 
'^  purpose  of  developing  and  working  the  mines  of  sulphur  at 
*'  Cesena  aforesaid,  and  carrying  on  the  businesd  mentioned  or 
*'  included  in  the  memorandum  of  association;"  that  is,  carrying 
on  the  business  of  a  Sulphur  Company  wherever  sulphur  may  be 
found.     When  we  look  to  see  what  the  power  is  which  is  to  be 
exercised  by  the  directors,   by  the  office  in   London,   we  find 
what  the  ^^  board  "  is;  it  is  '^a  meeting  of  the  directors  duly 
called  and  constituted."     What  is  the  business?     ''  The  working 
''of  the  Company's  mines,  the  mode  of  the  disposal  thereof,  and 
"  the  general  business  of  the  Company  shall  be  wholly  under 
"  the  order,  direction,  and  management  of  the  directors,  subject 
''  only  to  such  control  of  general  meetings  as  is  hereafter  pro- 
"  vided  for."     Then  the  directors  have  power  to  register  the 
Company,  which  they  exercised ;  they  registered  it  in  Italy ;  they 
have  power  to  accept  promissory  notes,  and  so  on.     '*  The  office 
''  shall  be  at  such  place  in  London  as  the  board  shall  from  time 
''  to  time  appoint."     A  London  bank  is  to  be  their  '*  first  and 
''  present  bankers."     It  is  true  that  they  had  a  banker  at  Turin 
and  a  banker  at  Paris.      They  may  invest  their  money  in  a 
reserve   fund.      General   meetings   are   to  be   held;   and   those 
meetings  which  are  described  as  ordinary  or  extraordinary  are  to 
be  held  in  London,  some  of  them  by  some  particular  means,  but 
nil  certainly  in  London.     There  is  the  power  of  adjourning  fi^m 
place  to  place,  no  doubt,  given  to  them.     But  when  we  come  to 
consider  what  the  board  may  do,   we  find   that  they  may  do 
everything  with  reference  to  the  Company,  and  that  their  minutes 
recorded  in  their  books  are  to  be  evidence.     Now  it  is  quite  true 
thnt  it  is  not  said  anywhere  that  the  directors  must  hold  their 
bonrd    meetings    in    London ;    but    is    quite    o"bvious    from    the 
facts  which  are  found  in  the  ease,  and  from  all  the  requirements 
of  the  articles  of  association,   that  the  books  must  be  kept  at 
the  offine,   and  the  office,  according  to  the  articles  of  associa- 
tion, must  be  in  London;  and,  inferentiallv,  vou  arrive  at  the 
conclusion   from   the  facts  stated,  and   from  the  rase,   tbat  ihv 
directors  are  to  meet  in  London. 
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Without  going  througli  the  other  different  clauses  of  the 
articles  of  association,  it  seems  that  almost  every  act  of  the 
Cesena  Company  connected  with  the  admiuistratiTe  part  of  its 
business  is  to  be  done  in  London.  No  doubt  the  manufacturing 
part  may  be  done  and  was  done  in  Italy;  so  supposing  that  in 
another  part  of  th«  world  they  found  sulphur  and  carried  on 
their  business  there,  the  manufacturing  i>art  of  the  business 
would  be  carried  on  there,  no  doubt ;  but  the  administrative  part 
of  the  business  would  be  carried  on  at  the  place  from  which 
all  the  orders  came,  from  which  all  the  directions  flowed,  and 
where  the  appointments  were  made,  where  the  appointments  of 
the  oflScers  were  revoked,  where  the  agents  were  nominated, 
where  their  powers  were  recalled,  where  the  money  was  received 
(whatever  may  have  been  sent),  where  the  dividends  were  pay- 
able, and  where  the  dividends  were  declared.  We  find  that  all 
those  Acts  are  performed  in  London.  I  cannot  help  thinking 
that  the  main  place  of  business  of  the  Company  is  in  England, 
and  that  Cesena  is  merely  an  agency,  as  it  were,  of  the  principal 
house ;  that  agency  being  confined  to  the  manufacture  and  sale  of 
Nulphur,  but  under  the  direction  of  the  principal  house. 

Then  I  approach  the  other  case  which  has  been  so  fully  gone 
into  by  my  Lord,  namely,  the  case  of  the  Calcutta  Jute  Mills 
Company.  I  am  bound  to  say  that  I  thought  at  first  that  was 
a  very  strong  case,  and  when  Mr.  Matthews,  having  put  it  very 
strongly,  summed  up  his  argument  as  to  the  result  of  the  case  in 
words  which  comprised  everything  which  was  stated  in  the  case, 
I  thought  it  could  not  be  put  in  terser  language.  He  said 
in  fact  this — the  only  transaction  in  England  is  the  receipt  of  the 
amount  transmitted  for  English  expenses  and  dividends,  and  the 
declaration  of  that  amount,  and  its  division  among  the  English 
shareholders.  He  put  it  really  in  a  most  captivating  way.  I 
again  look  at  the  articles  of  association  and  the  case.  The  office, 
no  doubt,  was  one  lent  to  them  for  the  purpose,  or  allowed  to  be 
used  by  them  for  the  purpose;  from  that  office  would  issue  all 
the  orders  to  the  managing  director  in  Calcutta.  No  doubt,  until 
he  received  orders  to  the  contrary,  he  would  have  full  power  and 
discretion  to  do  what  he  liked  in  Calcutta ;  but  at  any  moment, 
from  this  head  office,  they  might  have  revoked  his  authority,  or 
altered  any  arrangement  which  he  had  made  connected  with  the 
working  of  the  Company.  The  meetings  were  held  in  London. 
The  operation  of  the  Company  in  London  was,  not  to  divide  the 
amount  sent  among  the  shareholders,  but  it  was  to  '^  declare '' 
the  amount;  and  I  apprehend  that,  within  the  meaning  of  that 
clause,  the  directors  in  London,  who  had  full  power,  might  say, 
*'  Well,  we  do  not  approve  of  this  system  upon  which  the  division 
*'  has  been  made,  and  we  shall  require  a  different  dividend  for 
'^  the  future,"  or  something  of  that  kind, — showing  plainly  that 
they  exercise  the  authority,  and  that  they  are  the  persons  who 
are  the  principal  body,  while  the  Calcutta  Company  is  only  their 
agent  for  the  purpose  of  the  manufacture  and  the  sale  of  the  jute, 
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as  the  Cesena  Company  in  the  agent  of  the  London  Company  for 
the  purpose  of  the  manufacture  of  the  sulphur. 

For  these  reasons  I  cannot  help  coming  to  the  conclusion  that 
the  principal  place  of  business  of  both  these  corporations  is  in 
London,  and  that  therefore  they  are  within  the  provisions  of  the 
Income  Tax  Acts.  I  am  bound  to  say  that  I  listened  with  a 
great  deal  of  pleasure — a  pleasure  which  I  have  not  derived  for 
the  first  time — to  the  very  ingenious  argument  put  forward  by 
Mr.  Matthews,  the  scope  of  which  I  hope  I  understood;  if  not, 
it  must  have  been  for  want  of  intelligence  on  my  part,  and 
not  from  the  want  of  clearness  with  which  he  put  it.  He  said, 
assume  that  the  place  of  business  is  in  England,  still  the  only 
division  of  the  profits  is  to  be  a  division  of  the  profits  earned  by 
the  English  shareholders,  which  was  a  very  ingenious  way  of 
arguing  it.  He  argued  that  if  this  were  a  partnership,  then,  on 
the  authority  of  Sulley's  case,  the  English  portion  of  the  partner- 
ship would  only  be  liable  to  pay  on  the  profits  which  they 
received,  whereas  the  Indian  portion  would  not  have  to  pay  on 
theirs.  If  you  could  make  this  artificial  being,  namely,  a  cor- 
poration, a  partnership,  and  say  that  every  shareholder  was  a 
partner,  probably  Mr.  Matthews'  argument  would  be  in  accord- 
ance, as  he  said,  with  natural  justice,  and  it  would  be  very 
striking;  but  I  am  afraid  that  the  answer  is  this,  in  a  single 
'word, — ^they  are  not  partners;  it  is  a  corporation.  I  believe  that 
that  is  an  answer,  although  I  am  not  by  any  means  satisfied  that 
T  have  given  the  true  answer  to  Mr.  Matthews'  argument.  I  am 
bound  to  say  that  I  cannot  follow  him  in  it  altogether,  but,  as  far 
as  I  do  follow  him,  the  answer  in  my  mind  is,  ^'  This  is  a  cor- 
poration ;  it  is  not  a  partnership." 
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No.  19. — In  the  Exchequbr. — Sootlakd. 

16th  March  1876. 

IncoTne  Tax. — Deer  Forest  in  Scoiland  to  be  assessed  under 
Schedule  B.  The  Basis  of  the  Assessment  to  be  the  Value  charged 
under  Schedule  A. 

9 

Case  for  Sir  George  Nathaniel  Broke  Middleton,  Bart.,  under 
The  Customs  and  Inland  Beyenne  Act,  1874,  (37  Yict.  cap. 
16.)  for  the  opinion  of  the  Conrt. 

At  a  Meeting  of  the  Commissioners  under  the  Property  and 
Income  Tax  Act,  5  and  6  Yict.  Cap.  36.,  and  subsequent  Acts, 
for  the  county  of  Inverness,  lield  at  Inverness  on  the  2nd 
December  1876, — 

Sir  George  Nathaniel  Broke  Middleton,  Bart.,  appealed 
against  the  assessment  of  4Z.  16^.  duty,  under  Schedule  B.,  on 
1,620Z.,  made  on  him  as  occupier  of  the^«deer  forest  of  Inver- 
moriston,  Ac,  for  the  year  ending  6th  April  1876. 

The  Appellant  pays  a  rent  of  2,000Z.  for  the  furnished  house  of 
Invermoriston,  with  deer  forest,  including  the  privilege  of  shoot- 
ing deer  thereon,  and  certain  grouse  shootings  and  fieiiings;  and 
the  assessor,  in  fi^ng  the  assessable  amount  at  1,6202.,  allowed  a 
deduction  of  4801.-  in  respect  of  the  houses,  with  the  furniture, 
and  the  grouse  shootings, — ^without,  however,  admitting  that 
grouse  shootings  are  not  assessable. 

On  behalf  of  the  Appellant,  it  was  stated  that  the  house,  with 
furniture,  and  thc^  grouse  shootings,  were  under-estimated,  and 
the  assessor  agreed  to  a  further  reduction  of  320^,  thus  making 
the  estimated  rent  of  the  deer  forest,  with  the  privilege  of  killing 
deer  thereon,  and  the  Schedule  B.  assessment,  1,200{. 

The  Appellant  objected  to  this  assessment,  in  respect  that  it 
included  the  portion  of  the  rent  paid  by  him  for  the  privilege  of 
killing  deer  within  the  forest,  which  portion  of  the  rent,  he 
maintained,  was  not  assessable  under  Schedule  B.,  and  claimed  to 
have  it  reduced  to  the  annual  grazing  value  of  the  forest.  He 
stated — ^aud  this  was  admitted  by  the  surveyor — that  the  rent 
paid  for  the  forest,  including  the  privilege  of  killing  deer  thereon, 
was  much  above  thei  rent  that  would  be  paid  for  it  as  a  sheep 
farm.  He  referred  to  rule  7,  under  which  the  Schdeule  B.  duty 
is  charged,  and  Bule  No.  1,  Schedule  A.  of  6  and  6  Vict.,  where 
the  properties  to  be  charged  are  declared  to  be  those  "  capable  of 
actual  occupation,"  and  maintained  that  the  forest  was  capable  of 


110  EXCHEQUEB  GASES 

actual  occupation  only  in  so  far  as  the  land  was  concerned  (the 
mere  privilege  of  shooting  deer,  for  which  so  much  was  paid,  not 
being  capable  of  occupation),  and  that  nothing  beyond  the 
ordinary  value  of  the  land  could  be  charged  for  profits  of  occu- 
pation, the  duty  under  Schedule  B.  being  really  chargeable  in 
respect  of  profits  only. 

In  support  of  the  assessment  the  surveyor  referred  to  rule  7, 
which  provided  for  the  Schedule  B.  duty  being  charged  in  ad- 
dition to  the  duty  to  be  charged  under  Schedule  A.  "  according  to 
**  the  general  rule  in  number  1,  Schedule  (A.),  before  mentioned, 
on  ''  the  full  amount  of  the  annual  value  thereof/'  That  rule 
extended  to  all  lands,  *^  for  wJuitever  purpose  occupied  or  'M- 
joyed'/'  and  under  the  property  Tax  Acts  (and  Valuation  of 
Lands  Acts,  which  rule  the  Property  Tax  valuations),  the  rent» 
where  a  bond  fide  rent  is  paid,  is  held  to  be  the  annual  value. 

The  Appellant  had  the  exclusive  use  6r  occupation  of  the  forest, 
and  the  rent  paid  by  him  was  its  agreed-on  actual  value.  ,  He 
maintained,  therefore,  that  the  Appellant  was  chargeable  on  the 
rent  he  actually  paid  under  his  lease,  without  reference  to  the 
rent  the  forest  might  bring  in  if  let  as  a  sheep  farm  or  otherwise. 

The  Commissioners  found  that  the  assessment  appealed  against 
was  made  according  to  the  amount  of  rent  fixed  in  terms  of  the 
lease  between  the  Appellant  and  the  Trustees  of  the  late  James 
Murray  Grant,  of  Glenmoriston,  dated  the  18th  June  and  2nd  July 
1872.  They  therefore  refused  the  appeal;  but  in  respect  that 
the  assessor  consented  to  allow  the  sum  of'800Z.  as  a  deduction 
from  the  actual  rent  payable  by  the  Appellant  to  the  said  trustees, 
restricted  the  amount  of  the  assessment  to  1,2002.  But  the 
Appellant  was  dissatisfied  with  this  decision,  and  required  a 
case  to  be  stated  for  the  opinion  of  the  Court  of  Exchequer. 

Judgment,  16th  March  1876. 

The  Lord  President, — My  Lords,  it  appears  from  the  case  before 
us,  that  the  Appellant,  Sir  George  Broke  Middleton,  pays  a  rent 
of  2,000Z.  for  the  furnished  house  of  Invermoriston,  with  a  deer 
forest  (including  the  privilege  of  shooting  deer),  and  certain 
grouse  shootings  and  fishings,  and  the  assessor,  in  fixing  the 
assessable  amount  at  1,5202.,  which  was  his  original  charge, 
''allowed- a  deduction  ojf  480Z.  in  respect  of  the  houses  with  the. 
**  furniture,  and  the  grouse  shooting,  without,  however,  admitting. 
'' that  grouse  shootings  are  not  assessable/'    .  . 

The  Appellant  maintained  before  the  Income  Tax .  Commis- 
sioners that  the  house,  with  the  *fumiture  and  grouse  shootings, 
were  uuder-estimiited,  and  that  the  deductions  should  be  larger, 
and  it  appears  that  the  assessor  agreed  to  a  further  deduction  of 
320Z.',  thus'making  the  assessable  rental  1,200Z. 

Now,  it  is  to  be  taken  into  consideration  in  this  question  that 
that  rent  of  1,200Z.  is  paid  for  a  deer  forest;  that  is  to  say,  it  is 
a  rent  paid  for  the  occupation  of  the  ground  of  which  tiiat  deer 
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ioTest  consists/  and  for  the  exclusive  occupation  of  that  ground 
for  the  ptirposes  of  sport;  and  the  question  is  whether  the 
Appellant  is  assessable  under  Schedule  B.  of  the  income  tax  for 
ihat  forest.  Schedule  B.  grants  to  Her  Majesty  a  duty  for  ''  all 
"  lands,  tenements,  and  heritages  in  Scotland,  in  respect  of  the 
'*  occupations  thereof  for  every  20#.  of  the  annual  value  thereof, 
^'  the  sum  of  2^d."  You  will  observe  tiiat  it  is  in  respect  of  the 
■occupation  of  lands,  &c.  in  Scotland. 

In  Schedule  A.  there  is  a  corresponding  sum  charged  against 
the  owner  of  the  land,  ''  in  respect  of  the  property  thereof,  for 
"every  20#.  of  the  annual  value  thereof,  tiie  Ihun  of  7rf."  So 
that  every  acre  of  land  in  Scotland  is  made  the  subject  of  assess- 
ment in  this  way  to  the  amount  of  7d.  in  the  pound  for  every 
owner,  and  to  the  amoimt  of  2^d.  in  the  pound  for  every  occupier 
of  such  subject.  The  two  assessments  plainly  go  together.  They 
are  intended  to  apply  and  do  apply  to  the  same  subjects,  and 
the  tax  is  payable  as  assessment  upon  the  annual  value. 

Now,  the  way  in  which  these  assessments  are  to  be  laid  on  is 
regulated  by  the  60th  and  6drd  sections  of  the  statute.  The 
first  rule  under  the  60th  section  is  this:  '' The  annual  value  of 
"  lands,  tenements,  hereditaments,  or  heritages  charged  under 
*'  Schedule  A.  shall  be  understood  to  be  the  rent  by  the  year  at 
"  which  the  same  are  let,  at  rackrent  if  the  amount  of  such  rents 
shall  have  been  fixed  by  agreement,  commencing  within  the 
period  of  seven  years  preceding  the  5th  day  of  April  next 
before  the  time  of  making  the  assessment;  but  if  the  same  are 
''not  so  let  (at  rackrent),  then  at  the  rackrent  at  which  the 
"  same  are  worth  to  be  let.  by  the  year,  which  rule  shall  be  con» 
''  strued  to  extend  through  all  lands,  tenements,  hereditaments, 
''  and  heritages  capable  of  actual  occupation  of  whatever  nature 
'  and  for  whatever  purpose  occupied  or  enjoyed,  and  of  whatever 
*'  value,"  excepting  certain  subjects  which  are  specified  in  rules 
NoH.  2  and  3  which  are  not  applicable  to  the  present  case. 

l^he  63rd  section  has  this  rule  No.  7 :  *'  The  duties  last  before 
^'mentioned  shall  be  charged  in  addition  to  the  duties  to  be 
''charged  under  Schedule  A.  on  all  properties  in  this  Act  directed 
''  to  be  charged  with  the  said  duties,  according  to  the  general 
"  rule  in  No.  1,  Schedule  A;  before  mentioned,  on  the  full  amount 
"  of  the  annual  value  thereof,  estimated  by  this  Act  as  per 
'*  annum." 

In  laying  on  these  duties  under  this  statute  the  subject  is  to 
be  considered.  Wlmt  is  a  heritage?  And  there  can  be  no  doubt 
that  acconlinpr  to  the  description  of  the  statute,  the  ground  in 
question  falls  within  that  description.  Then  in  the  second  place 
tile  annual  valuer  in  to  be  ascertained  by  the  actual  rent,  if  it  is 
the  full  rent  of  the  subject.  And  we  have  in  this  case  the 
rent  ascertained  in  quite  a  satisfactory  way.  That,  the  Act  says, 
is  to  be  taken  as  the  annual  value;. and  the  oWner  is  to  pay  on 
that  annual  value  Id.  in  the  pound,  and  the  occupier  is  to  pay 
2W.     Now.  surely  all  that  is  very  clear  and  plain,  and  admits  of 
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no  difficulty  of  construction  at  all.    The  only  quefition  raised  here, 
as   I    understand   it,    is,   whether  this   gentleman.   Sir   George 
Middleton,   is   the   occupier  of  a   heritage   subject  within  the 
meaning  of  the  statute.     Now,  I  should  not  have  thought  that  a 
great  deal  could  be  made  of  the  question,  unless  some  distinction 
could  be  shown  between  this  statute  and  the  Poor  Law  Amend* 
ment  Act,  because  the  question  has  been  settled  under  the  Poor 
Law    Amendment   Act,    by   the   case   of   Stirling   Crawford  v. 
Stewart,  and  settled  upon  this  precise  ground,  that  the  tenant  of  a 
shooting  is  a  person  in  the  occupation  of  land,  and  i^  assessable  as 
such.     He  is  assessable  as  a  tenant  or  occupier,  under  the  Poor 
Law  Amendment  Act;  and  the  occupier  is  a  person  to  be  assess- 
able under  this  Act  also.     Therefore,  unless  some  distinction  can 
be  pointed  out  between  the  one  Act  and  the  other,  the  present 
case  is  perfectly  hopeless,  for  Mr.  Mackintosh  with  all  his  in- 
genuity has  been  unable  to  point  out  any  distinction  unless  it 
consists  in  this.     He  says  the  present  Act  is  intended  as  a  tax 
upon  profits,  whether  they  arise  from  lands  or  from  trades  and 
professions.     And  that  is  quite  true;  but  there  is  a  material 
distinction  between  the  provisions  of  the  Act  as  regards  profits 
arising  from  the  one  source,  and  as  regards  profits  arising  from 
the  other.     In  the  case  of  profits  arising  from  trades  and  pro* 
fessions,  the  Act  says  that  there  shall  be  an  estimate  made  of 
what  the  profits  are;  and  we  know  that  it  is  a  very  rough  and 
round  kind  of  estimate  that  can  be  made  even  in  that  case.     But 
in  the  case  of  lands,  the  statute  requires  no  such  estimate  of 
pi'ofits.      It  fixes  the  mode  in  which  the  profits  are  to  be  esti- 
mated, a  statutory  mode  of  pi*oving  what  the  profits  are,  and 
that  is  by  taking  the  actual  annual  value  of  the  land'  which  it 
defines  to  be  the  rent  payable,  if  it  be  the  full  rent,  or  the  rack- 
rent,  as  the  statute  calls  it,  or  what  the  rent  would  be  if  it  be 
not  let.     That  is  precisely  the  rule  which  is  to  be  applied.     So 
that  as  far  as  land  and  heritages  are  concerned,  the  rule  of 
assessment  under  this  statute,  and  the  rule  of  assessment  under 
the  Poor  Law  Act  are  precisely  identical ;  and  therefore,  I  think 
the  determination  of  the  Commissioners  is  sound. 

Lord  Dea^. — There  is,  I  think,  some  distinction  between  the 
Poor  Law  cases  and  the  present  case.  Poor  rates  are  required 
to  be  payable  upon  the  annual  value,  taking  one  year  with 
another,  one  half  by  the  landlord  and  the  other  half  by  the 
tenant.  The  first  thing  to  be  ascertained  in  such  a  case  was  of 
course,  what  was  the  annual  value  of  the  lands  and  heritages. 
That  could  only  be  ascertained  by  taking  the  rent.  When  it 
wiiH  required  that  one  half  should  be  paid  by  the  landlord  and 
the  other  half  by  the  tenant,  there  was  a  division  of  liability 
between  them  upon  the  annual  value;  the  annual  value  being 
what  was  paid  by  the  tenant.  But  this,  you  observe,  was  not  a 
tax  upon  the  profits  made  by  the  tenant;  it  was  a  tax  upon  the 
whole  annual  value  of  the  subject. 

In  the  present  (^use  the  one-half  was  not  payable  by  either  the 
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landlord  or  the  tenant.  There  is  a  larger  tax  put  upon  the 
landlord,  and  a  smaller  one  upon  the  tenant.  The  question, 
however,  I  think  comes  to  be,  notwithstanding  the  mode  of 
division  between  the  two,  whether  it  is  not  really  a  division  of 
the  tax  between  the  two  of  the  whole  annual  value,  just  as 
under  the  Poor  Law  Act,  with  this  difference,  simply  that  in  the 
one  case  the  assessment  is  equally  divided,  while  in  the  other 
case  it  is  unequally  divided.  Although  there  is  that  difference, 
the  assessment  is  laid  on  as  in  the  Poor  Law  Act  itself;  and  if 
that  be  sound,  it  is  no  matter  whether  tlie  tenant  makes  profit 
out  of  it  or  no.  It  is  not  on  the  footing  of  the  amount  of  pi*ofit 
that  the  liability  is  laid  on;  but  on  the  footing  that  the  lands 
are  of  a  certain  annual  value,  and  has  to  be  divided  in  certain 
proportions  between  the  landlord  and  the  tenant.  I  have  come 
to  the  same  result  as  your  Lordship  in  the  chair. 

Lord  Ardmillan. — I  read  from  the  print  that  "  This  case  has 
"  been  brought  by  Sir  George  Middleton  on  appeal  against  tlie 
"  decision  of  the  Inland  Revenue  Commis.sioners,"  &c.  (reads) : 
I  read  that  merely  to  show  the  policy  and  intention  of  the 
parties,  and  to  show  that  some  amount  of  discretion  has  been 
shown  in  the  way  in  which  the  charges  have  been  enforced  by 
the  Commissioners.  I  don't  know  that  I  need  go  into  that;  but 
I  think  upon  the  whole  the  Commissioners  have  been  very  light 
upon  the  tenant  of  the  grouse  shootings. 

In  the  case  before  us  I  don't  think  there  is  any  difficulty  at 
all.  The  tax  is  partly  on  the  profits  of  the  property  and  partly 
on  income.  Schedule  A.  is  distinct  as  to  its  being  a  tax  on  ^'  all 
"  lands,  tenements,  hereditaments,  and  heritages  in  respect  of 
**  property  for  every  20*.  of  the  annual  value  tlierenf  7^//'  Sclie 
dule  B.  is  in  the  same  terms  in  regard  to  the  occupation  of  lands, 
tenements,  hereditaments,  and  heritages,  the  amount  in  that 
case,  however,  being  only  2^d.  in  the  pound.  Then,  when 
you  proceed  to  the  more  detailed  enactments  on  the  subject,  you 
have  section  60,  when  the  rules  for  estimating  hinds  mentioned 
in  Schedule  A.,  that  is,  for  the  ascertainment  of  the  tax  on  fhe 
property,  are  laid  down. 

You  have  it  there  again  put  expressly  on  the  ascertainment  of 
the  annual  value;  and  under  section  63,  which  gives  the  detailed 
enactment  for  assessing  and  charging  propeHies  under  the  Act 
(Schedule  B.)  on  the  occupant,  you  have  again  the  very  same 
words — the  annual  value.  Whatever  the  tiling  lie  it  is  a  tax 
both  in  regard  to  the  proprietor  and  in  regard  to  the  occupant. 
Now,  if  there  is  in  this  case  a  rent  accruing  to  the  jiropiietor  <»f 
the  deer  forest,  it  is  the  annual  value  of  the  property,  so  far  as  it 
is  paid  for  the  deer  forest.  The  rent  is,  besides,  the  anniial  value 
of  the  deer  forest  to  the  occupant.  Both  landlord  and  tenant  are. 
therefore,  within  the  enacting  words  of  the  statute.  The  time 
was  when  a  difficulty  was  raised,  which  does  not  occur  here  at  all, 
whether  game  was  a  fit  subject  of  such  enactment,  or  of  assess- 
ment i\i  all,  on  the  ground  that  game,  or  the  shooting  of  game. 
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was  a  personal  privilege  or  enjoyment.  Tliat  qnestion  has  ion^ 
ago  been,  settled.  There  is  a  whole  string  of  cases,  and  I  think 
the  case  in  which  the  subject  was  perhaps  most  deliberately  and 
satisfactorily  dealt  with  was  the  case  of  Menzies^  v.  Menzies.  Sa 
that  considering  the  numerous  cases  we  have  on  that  subject,  it 
cannot  be  doubted  that  game  let  is  property  let.  The  privilege 
of  shooting  game  let  to  a  tenant  is  part  of  a  right  of  property, 
unlet  game  raised  a  different  question,  and  imlet  game  must  be 
estimated  as  of  so  much  annual  value.-  The  case  of  Crawford  v. 
Stewart  was  of  much  the  same  character. 

The  fact  that  under  the  Poor  Law  the  landlord  pays  one  half 
does  not  raise  a  different  principle;  for  where  the  landlord  pays 
on  the  annual  value,  and  the  tenant  does  the  same,  you  may  cidl 
it  one  half  or  the  other  half  which  each  pays,  but  it  is  the  annual 
value  still.  It  is  the  criterion  of  the  landlord's  and  of  the  tenant's 
liability. 

In  regard  to  a  deer  forest,  it  is  obvious  that  there  is  this  other 
consideration,  that  there  is  no  means  of  ascertaining,  except  by 
pure,  hypothetical  conjecture,  the  rent  of  the  land  apart  from  the 
deer  shooting.  In  the  case  of  a  grouse  shooting,  there  may  not 
be  a  very  great  sheep  stock  upon  it;  but  there  is  a  sheep  stock 
often  put  upon  it;  and  it  is  capable  of  being  let  for  pasture  for 
cattle  and  sheep,  whether  it  is  so  or  not.  But  in  the  case  of  a 
deer  forest  everything  else  is  excluded.  In  order  to  make  it  a 
deer  forest  it  is  made  a  desert,  where  "  nothing  but  the  antlered 
monarch  roams."  That  is  the  very  reason  why  it  is  impossible 
to  reach  the  rent  of  the  land,  if  it  is  merely  a  deer  forest,  other- 
wise than  by  taking  the  rent  as  the  annual  value,  and  the  annual 
value  as  the  rent. 

The  only  difficulty  suggested  in  dealing  with  the  case  is 
an  attempt  to  say,  that  if  it  is  not  done  in  regard  to  grouse,  why 
assess  in  regard  to  deerP  But  we  have  not  that  before  us. 
There  have  been  distinctions  drawn  in  such  matters;  and  even 
in  this  case  the  assessor  has  very  handsomely,  if  I  may  so  say, 
lowered  the  assessment  as  far  as  he  could  go. 

Lord  Muir. — I  agree  with  your  Lordship  in  the  chair,  that 
there  is  no  substantial  distinction  between  the  circumstances  of 
this  case,  and  the  case  of  Stirling  Crawford  v.  Stewart  which 
has  been  referred  to,  and  which  was  tried  under  the  regulations 
of  the  Poor  Law  J^ct.  The  only  argument  that  Mr.  Mackintosh 
used  was  that,  strictly  speaking,  in  the  matter  of  deer,  there  is 
no  profit,  and  that  this  Act  being  made  for  the  purpose  of  levy- 
ing a  tax  upon  profits,  deer  did  not  fall  within  its  general 
principle.  Then  he  said  that  the  Appellant  did  not  occupy  in  the 
ordinary  sense  of  occupation.  I  don't  think  that  is  a  sound  dis- 
tinction; because  in  regard  to  property,  the  income  tax  is  laid  on 
the  annual  value  as  well  as  upon  occupancy,  and  it  is  levied 
whether  the  occupant  makes  a  profit  or  not.  He  is  supposed, 
taking  one  year  with  another,  to  make  a  profit  out  of  his  occu- 
pntiou,  biit  if  he  makes  no  actual  profit  he  still  pays,  because  it 
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is  presumed  that  whatever  the  rent  may  be,  a  profit  is  really 
made.  So,  in  this  case,  the  tenant  of  a  deer  forest  is  presumed 
to  get  same  benefit  out  of  the  forest  when  he  pays  a  particular 
rent  for  it.  He  makes  some  profit  out  of  it  in  the  shape  of  the 
enjoyment  of  the  privileges  of  the  deer  forest.  A  deer  forest 
appears  to  me  to  fall  under  the  very  words  of  section  60  of  the 
Act,  because  section  60,  to  which  we  refer  in  dealing  with  section 
63,  uses  not  merely  the  word  **  occupy,  *'  but  for  whatever  purpose 
'^occupied  or  enjoyed.''  I  am  thus  of  opinion  that  a  man  who 
enjoys  the  privileges  of  the  tenancy  and  occupancy  of  a  deer 
forest,  falls  within  the  very  words  of  section  60. 

Lard  Deas. — ^I  should  explain  that  in  what  I  said  about  the 
application  of  the  decision  in  the  Poor  Law  case,  I  am  quite 
aware  that  the  division  there  between  the  landlord  'and  the 
tenant  is  not  between  individual  landlords  and  individual  tenants, 
but  landlords  as  a  class  and  tenants  as  a  class.  But  that  makes 
no  difference  in  the  principle,  or  in  the  result  at  which  I  arrived, 
as  the  principle  I  go  upon  is  this,  that  it  is  a  tax  upon  the  whole 
of  the  annual  value,  and  divided  between  the  two  in  certain  pro- 
portions. It  does  not  therefore  matter  what  the  proportions  are, 
whether  one  half  or  some  other  proportion.  So  that,  although  I 
did  not  use  the  word  ^'classes,"  it  comes  to  precisely  the  same 
thing. 

The^  Lord  President. ■—'We  affirm  the  determination  of  the 
Commissioners,  and  find  the  assessor  entitled  to  expenses. 
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APPENDIX. 


Lease  of  Inveemokiston  Shootings,  between  the  Trustees  of 
the  late  James  Murray  Grant,  Esq.,  of  Glenmoriston,  and 
Sir  George  Broke  Middleton,  Bart.,  dated  18th  June  and- 
2nd  and  19th  July  1872. 

It  is  contracted,  agreed,  and  ended  between  the  parties  follow- 
ing, viz.,  James  Chadwick,  Esquire,  of  Manchester,  and  Patrick 
Grant,  Esquire,  formerly  of  the  Madras  Civil  Service,  and  pre- 
sently residing  at  dS,  Cornwall  Gardens,  South  Kensington, 
London,  the  surviving,  accepting  and  at  present  the  only  acting 
trustees  of  the  deceased  James  Murray  Grant,  Esquire,  of  Glen- 
moriston and  Moy,  nominated  and  appointed  by  and  acting  under 
his  trust-disposition  and  deed  of  settlement,  dated  the  16th  day 
of  October  1867,  and  recorded  in  the  books  of  Council  and 
Session,  on  the  21st  day  of  August,  1868,  on  the  one  part,  and 
Yice-Admiral  Sir  George  Broke  Middleton,  Baronet,  Shrubland 
Park,  Needham,  Suffolk,  on  the  other  part,  in  manner  following; 
— that  is  to  say,  the  said  trustees  have  set  and  in  tack  and 
assedation  let  to  the  said  Sir  George  Broke  Middleton  and  his 
heirs,  but  expressly  excluding  assignees,  and  sub-tenants,  both 
legal  and  conventional,  unless  specially  approved  of  in  writing  by 
the  said  trustees  or  their  successors, — declaring,  however,  that  the 
said  Sir  George  Broke  Middleton  shall  have  the  power  of  giving 
four  months'  notice  in  writing  to  the  proprietors  or  their  factor, 
previous  to  any  term  of  Whitsunday  during  the  lease,  to  assign 
tlie  lease  provided  the  subject  shall,  in  the  first  place,  be  offered 
to  the  proprietors,  and  if  declined  by  them,  to  an  assignee  to  be 
approved  of  by  them, — all  and  whole  the  Invermoriston  shootings, 
comprehending  the  deer  forest  of  Bean-en-Eofn,  the  grouse  shoot- 
ings of  Achlain  and  Sluich,  tlie  deer  forest  of  Inverwick,  the  low- 
ground  sliootings  on  Easter  and  Wester  Inverwick,  the  deer 
forest  of  Blairy  and  Livisy,  the  hill-lands  of  Achnaconeran  and 
Strone,  as  now  defined,  with  the  low-ground  and  cover-shootings 
of  Easter  and  Wester  Achnaconeran,  inn  lands,  mains,  farm,  and 
plantations  of  Oraigian  and  others,  near  and  around  the  mansion- 
house  of  Glenmoriston,  with  the  mansion-house,  furniture,  and 
other  effects  therein  contained  belonging  to  the  proprietors, 
according  to  an  inventory  thereon  signed  by  the  parties  as 
relative  liereto,  and  gardens  and  grounds  attached  to  the  said 
mansion-house,  the  coach-house,  stables,  and  servants'  apart- 
ments let  to  the  former  tenant  of  these  shootings;  as  also 
the  grass  parks  at  Fasagh;  as  also  the  dwelling-houses  and 
crofts  of  land  occupied  by  the  keepers  attached  to  the  shoot- 
ings; with  the  right  to  fish  on  Loch  Ness  and  the  River 
Morriston  :  romprising  all  the  shootings  and  fishinjrs  lately 
fjccupiod    by    Mr.    Frank    Morrison,    but   under    the    stipulation 


UNDBB  THE  ACT  87  ViCT.    C.   16.  117 

• 

after  mentioned  as  regards  said  river  and  other  lochs  and  streams 
sm  adverso  or  within  ike  bounds  of  the  foregoing,  in  so  far  as 
it  is  competent  for  the  proprietors  to  convey  such  rights,  and 
that  for  the  space  of  five  years  from  and  after  the  term  of 
Whitsunday  last,  1872,  which  is  hereby  declared  to  be  the  term  of 
«ntry,  notwithstanding  the  date  hereof:  and  it  is  hereby  pro- 
vided and  declared  that  at  the  term  of  Whitsunday,  1873,  when 
the  lease  of  the  deer  forest  of  Glenloyne,  at  present  let  to  Earl 
Ciowper,  expires,  the  said  deer  forest  will  be  added  to  the  aforesaid 
subjects,  and  held  as  embraced  in  this  lease,  and  shall  from  and 
after  said  term  be  occupied  and  possessed  by  the  said  Sir  Oeorge 
Broke  Middleton  and  his  foresaids  as  tenants  thereof :  But  this 
tack  is  granted  always  with  and  under  the  following  reservations, 
vie. — lit,  The  right  to  fish  with  the  rod  by  the  proprietor  and 
his  brothers  and  friends  during  this  lease  on  the  Biver  Morriston, 
and  all  other  streams  and  loch's,  including  Loch  Ness,  whether 
within  the  range  of  these  shootings  and  lands  held  as  deer  forests, 
-or  ex  adverso  of  them,  respectively,  is  reserved;  but  whenever. this 
right  shall  be  exercised,  previous  notice  shall  be  giv^^-to  the 
tenant  in  writing,  naming  the  persons  to  whom  the  pennission  is 
accorded,  and  the  term  of  their  comilxg  and  going :  27u2,  The  pro- 
prietors reserve  the  right  to  all  mines,  minerals,  quarries,  mosses, 
and  metals  of  every  description,  as  also  to  all  the  woods  which 
now  are  or  hereafter  may  be  on  the  subjects  let,  with  right  of 
access  thereto  and  egress  tiierefrom,  but  imder  the  limitation  after 
mentioned  as  regards  the  lands  let  exclusively  as  deer  forests: 
-Srcl,  The  proprietors,  as  regardfi  the  woods  that  now  are  or  may 
hereafter  be  on  lands  held  exclusively  as  deer  forests,  reserve  all 
right  to  cut,  thin,  or  dispose  of  them  in  any  manner  of  way,  they 
in  the  first  place  obtaining  the  consent  of  the  said  Sir  George 
Broke  Middleton  or  his  foresaids  to  do  so;  but  reserving,  never- 
theless, to  the  proprietors  the  right  to  enter  into,  at  suitable 
:fleasons,  the  woods  growing  on  lands  not  let  as  deer  forests, 
to  cut,  thin,  orl  plant  up  the  same,  as  also'  the  woods  surround- 
ing, or  in  the  neighbourhood  of  the  mansion-house,  to  cut, 
thin,  or  plant  up  the  same,  during  this  lease:  Ath,  The  pro- 
prietors having  some  time  since  sold  and  disposed  of  some  of 
ihe  fir  trees  standing  in  the  deer  forest  of  Inverwick,  in  virtue 
of  which  sale  it  was  covenanted  that  the  purchasers  should 
xemove  the  trees  in  the  forest  therefrom  between  1st  January 
1872  and  30th  May  next  following,  and  that  in  the  event  of 
the  whole  of  the  said  forest  trees  not  being  so  removed  there- 
from by  the  said  30th  day  of  May  1872,  then  and  in  that 
•event  sudi  remaining  trees  were  to  be  left  standing  in  the 
forest  untouched  until  the  1st  of  January  1873,  between  which 
<late  and  the  30th  of  May  next  following  the  said  remaining  trees 
Were  to  be  removed  from  the  forest ;  and  further  they  were  bound 
to  complete  the  manufacture  of  the  timber  thus  disposed  of  to 
ihem  by  the  close  of  the  year  1873,  and  to  do  so  at  certain 
places   or   sites   outside   the   forest;    therefore    the    rights    an*! 
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powers  of  the  pnidiMen  and  sellera  of  Mod  woods  am 
entire :   bth.  The  proprietorB  further  meeiwo  the  ri^i  to 
and  erect  the  neoeesary  gUueiui^ea  at  MoRkkm  lUla,  in  the 
immediate  yieinity  of  the  manaion-hoaae^  for  tiie  intiodiiclmi 
of  salmon  to  the  Biver  Morrisixm  «bovo  tiie  tallsy  and  if  need 
be,   to  blast  and  break  down  the  falls;  fami  in  lespeci  ttai 
there  are  not  at  present  any  salmon  in  tibe  said  river  whawB  the 
faUsy  therefore  it  is  stipulated,  that  if,  in  conseqiiBBce  of  Mid 
operations  or  otherwise,  salmim  shall  be  suooeasfally  intodneed. 
therein,   the  exclnsive  right  to  fish  them  shall  imain  witK 
the  proprietors,   and  is  heBsliy  leserved,   fami  snbjeci  to  this. 
provision,      that     before     letting     the     right     of     sahsoB- 
fishings  above   the  falls  to  any  other  person,   they  shall  be 
boond   to  give   the  first  oiler   thereof,   so   far  as  tiie   Brrer 
Morristcm  flows  throngh  or  em  adverse  of  the  sabjeds  before 
described,   to  the  said  Sir  Gtoorge  BnAe  lliddleton  and  hie 
foresaids:    6th,  The  proprietors  further  reserve  the  ri^t  of 
planting  in  season  the  slope  of  land  facing  Loch  Ness,  bolween 
Auldsay  Bnm  and  Craigian ;  as  also  of  tilling  rabbits  fay  trap-^ 
ping  on  that  gnmnd  at  all  seasons,  for  the  preservation  oi  the 
plants:  7th,  The  proprietors  further  reserve  the  d^lling-hoiise 
.  presently  occupied  by  Malcolm  Macdonald  at  Blairey,  as  alsi^ 
the  right  to  grase  a  cow  on  the  lands  of  Blairey;  but  in  Ae 
event  of  the  said  Malcolm  Macdonald  or  any  of  his  family  behav- 
ing in  a  way  obnoxious  to  the  tenant  of  these  subjects,  tiie  said 
tenant  shall  have  the  right  to  move  him  or  them:   And  8ih, 
The  proprietors  further  reserve  to  the  tenant  of  Ceamcroe  deer 
forest,  and  for  the  tenant  of  the  farm  of  AcUain,  the  rigirt'to 
cut,  season,  and  remove  peats  frmn  the  peat-hags  on  the  soath 
side  of  the  Biver  Morriston  on  these  subjects,  wherefmn  they 
have  been  in  the  habit  of  doing  so  heretofore,  as  also  mmilav  ri^ts 
to  the  tenants  of  Achnaconeran  and  Livisy  in  the  peat-hags  ad- 
joining their  land :  Which  tack,  with  and  under  the  leseifations. 
before  specified,  the  said  James  Chadwick  and  Patrick  Orant,  as 
trustees  foresaid,  bind  and  oblige  themselves  and  their  successors- 
to  warrant  to  the  said  Sir  GFeorge  Broke  Middleton  and  his  fore- 
saids at  all  hands  and  against  all  mentals :   For  which  causes, ' 
and  on  the  other  p4rt,  the  said  Sir  Qeoftge  Broke  Middleton  binds 
and  obliges  himself,  and  his  heirs,  executors  and  ref^esentatives 
whomsoever,  to  make  payment  to  the  said  trustees,  and  tiieir 
foresaids,  or  to  their  factor  for  the  time,  of  the  following  yearly 
rent  or  tack-duiy,  vis.  the  sum  of  1,7001.  on  2nd  August  1872' 
for  the  first  year's  possession — that  is,  from  Whitsunday  1872  to 
Whitsunday  1873— at  which  latter  term  the  said  Sir  Geoige 
Broke  Middleton  and  his  foresaids  will  have  the  right  to  the  deer 
forest  of  Glenloyne;  and  of  the  sum  of  2,0001.  for  the  second 
and  subsequent  years  of  this  lease,  iMtyable,  the  second,  third,  and 
fourth  years'  rents,  in  two  equal  installments,  on  the  second  day  of 
August  and  Ist  day  of  January  yearly  but  the  fifth  yearns  rent 
— ^that  is,  the  rent  for  the  year  from  Whitsunday  1876  to  Whit- 
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Sunday  1877 — ^shall  be  pajcable  in  one  sun  on  the  2nd  August 
1876;  with  a  fifth  part  more  of  each  year's  rent  of  li(|uidate 
penalty  in  case  of  failure,  and  the  legal  interest  of  the  said  rent 
from  tne  time  of  the  respective  terms  of  payment  until  payment : 
And  the  said  Sir  Oeorge  Broke  Middleton  further  binds  and 
obliges  himself  and  his  foresaids,  during  the  currency  of  this 
lease,  to  pay  the  usual  local,  public,  and  parochial  taxes  exigible 
by  law  from  the  tenant  in  respect  of  the  subjects  hereby  let, 
and  also  to  pay  annually,  along  with  his  rent,  one  half  of  the 
annual  premium  of  fire  insurance  on  the  mansion-house  and 
furniture;  it  being  unclerstood,  in  the  event  of  injury  or  de- 
struction  by  fire  to  the  buildings  and  furniture,  the  same  shall 
be  made  good  by  the  proprietors  out  of  the  sum  to  be  recovered 
from  the  company  taking  the  risk,  the  proprietor  insuring  to  the 
full  amount  of  the  inventory  and  the  value  of  the  mansion- 
house  ;  but  the  proprietors  shall  not  be  bound  to  expend  or  make 
good  anything  beyond  what  they  may  recover  from  the  said  com- 
pany; And  the  said  Sir  Oeorge  Broke  Middleton  accepts  of 
the  mansion-house  hereby  let,  and  the  stables  and  other  out- 
buildings or  office-houses,  as  in  good  tenantable  condition;  and 
he  hereby  binds  and  obliges  himself  and  his  foresaids  to  deliver 
the  san;ie  at  his  outgoing  in:  like  good  condition,  ordinary  tear 
and  wear  expepted;  the  proprietors,  however,  being  bound  dur- 
ing this  lease  to  maintain  the  external  walls  and  roofs  of  the 
said  mansion-house,  stables,  and  other  outbuildings  or  office- 
houses  in  good  repair,  the  tenant  being  bound  to  maintain  the 
inside  of  the  same  in  like  good  repair;  and  as  the  said.  Sir 
George  Broke  Middleton  hereby  receives  and  takes  over  on 
inventory  as  aforesaid  th^  furniture  and  other  effects  in  the 
mansion-house  belonging  to  the  proprietors,  he  hereby  binds  and 
obliges  himself  and  his  foresaids  to  deliver  the  same  at  his  out- 
going in  the  same  condition  as  he  receives  them,  ordinary  tear 
and  wear  excepted ;  and  he  also  hereby  binds  and  obliges  himself 
and  his  foresaids  during  his  absence  from  the  estate  to  have  a 
suitable  person  in  charge  of  the  mansion-house,  and  otherwise 
to  attend  to  it;  and  he  further  binds  and  obliges  himself  and 
his  foresaids  to  uphold  the  gardens  and  pleasure-grounds  in  the 
same  good  order  and  condition  as  they  are  at  present  during  the 
currency  of  this  lease,  defraying  the  whole  cost  of  so  doing,  and 
continuing  James  Munro,  now  head  gardener,  in  his  place,  at 
his  present  wages  and  emoluments,  he  being,  however,  liable 
to  dismissal  in  case  of  misbehaviour :  it  is,  however,  understood 
that  the  tenant  shall  not  be  required  to  spend  a  larger 
amount  than  the  sum  of  150Z.  in  any  one  year  in  upholding- 
the  said  gardens  and  pleasure-grounds ;  and  on  proof  of  having 
so  expended  such  sum,  he  shall  be  deemed  to  have  satisfied  the 
requirements  of  this  clause:  And  it  is  hereby  provided  that 
the  tenant  of  the  home  farm  shall  supply  the  said  Sir  George 
Broke  Middleton  and  his  foresaids  with  such  dairy  produce  as 
the  farm  may  yield,  as  also  supply  and  cart  farm  manure  aa 
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heretofore  to  the  gardens,  for  which  he  shall  pay  4s.  Hd.  p^r 
cubic  yard,  and  also  perform  all  reasonable  cartings  for  the 
mansion-house  at  the  rate  of  6s.  per  day  for  man  and  horse; 
also  to  remove  once  in  every  week,  free  of  charge,  the  refuse  in 
the  arch  near  the  mansion-house,  he  receiving  it  free  of  charge ; 
also  to  provide  straw  for  the  carriage  horses  free  of  charge  if  he 
can  supply  the  same,  but  on  the  understanding,  if  he  does  so,  that 
he  shall  be  entitl  d  to  the  manure  from  the  carriage  stables  with- 
out payment :  And  in  respect  the  said  Sir  George  Broke  Middle- 
ton  receives  at  his  entry  the  wire  fences  now  on  and  pertaining 
to  the  subjects  hereby  let  in  good  repair,  he  hereby  binds  and 
obliges  himself  and  his  foresaids  at  the  termination  of  this  lease 
to  deliver  them,  as  ^i^U  as  any  other  fences  which  may  be 
erected  during  its  currency,  in  like  good  repair :  And  he  further 
binds  and  obliges  himself  and  his  foresaids  during  this  lease 
always  to  have  a  sufficient  staff  of  keepers,  as  at  present,  on  the 
Baid  subjects,  and  to  retain  Donald  Maclean,  now  head  keeper,  in 
his  present  charge,  the  said  Donald  Maclean  being,  however, 
liable  to  dismissal  in  case  of  misbehaviour;  and  the  said  Sir 
George  Broke  Middleton  and  his  foresaids  shall  defray  and  pay 
the  wages  and  emoluments  to  the  keepers  during  this  lease: 
And  further  the  said  Sir  George  Broke  Middleton  binds  and 
obliges  himself  and  his  foresaids  to  shoot,  sport,  and  fish  ^  all 
times  in  a  sportsmanlike  manner,  and  that  no  shooting,  hunting, 
or  fishing  shall  be  exercised  by  him  or  them,  or  by  their  game- 
keepers or  others,  after  the  30th  day  of  November  in  the  last 
year  of  this  lease :  And  the  said  Sir  George  Broke  Middleton 
and  his  foresaids  shall  have  power,  at  their  own  ris£  and  expense, 
to  prosecute,  in  his  or  their  names,  or  in  the  names  of  the  pro- 
prietors, bI\  persons  found  poaching  or  trespassing  on  the  said 
lands:  And  it  is  hereby  declared  that  the  said  Sir  George 
Broke  Middleton  and  his  foresaids  shall  have  full  power  to  bum 
heather,  in  proper  season,  on  the  subjects  hereby  let,  but  under 
and  subject  to  this  declaration  and  agreement,  that  if  any  damage 
or  loss  may  arise  to  the  woods  or  others  through  or  by  these 
operations,  he  or  they  shall  be  bound  to  pay  therefor,  as  the  same 
may  be  ascertained  and  fixed  by  arbiters  to  be  mutually  chosen, 
or  by  an  oversman  to  be  named  by  the  said  arbiters  if  they  should 
differ  :-n  opinion :  And  farther  the  said  Sir  George  Broke  Middle- 
ton  binds  and  obliges  himself  and  his  foresaids  to  remove  with 
his  servants  and  others,  from  the  possession  of  the  subjects  here- 
by let  at  the  expiration-  of  this  lease,  and  that  without  any 
previous  warning  or  process  of  law  to  that  effect:  And  both 
parties  bind  and  oblige  themselves  and  their  respective  foresaids 
to  perform  their  respective  parts  of  the  premises  to  each  other 
under  the  penalty  of  500L,  to  be  paid  by  the  party  failing  to  the 
party  performing,  or  willing  to  perform,  over  and  above  per- 
formance :  And  they  consent  to  registration  hereof,  for  preserva- 
tion and  execution :  In  witness  whereof  these  presents,  written 
upon  this  and  the  &v&  preceding  pages  of  stamped  paper-  .by 
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Thomas  Gillies,  clerk  to  Messrs.  Adam  and  Sang,  W.S.,  Edin- 
burgh, are  subscribed  by  the  parties  in  diiplicate  as  follows,  viz.,  by 
the  said  Sir  George  Broke  Middleton  (subscribing  himself  ''  G.N. 
Broke  Middleton,"  his  full  name  being  George  Nathaniel  Broke 
Middleton)  at  London,  the  18th  day  of  June  1872,  before  these 
witnesses,  Harry  Snow,  solicitor,  London,  and  Francis  Bichard 
Turner  Bloxam,  clerk  to  Messrs.  Paterson,  Snow,  and  Barney, 
solicitors,  London;  by  the  said  Patrick  Grant,  at  Glenbrittle. 
Skye,  the  2nd  day  of  July  and  year  last  mentioned,  before  these 
witnesses,  Simon  Fraser,  his  butler,  and  John  M'Caskill,  game- 
keeper, at  Glenbrittle  aforesaid ;  and  by  the  said  James  Chadwick, 
at  Folkestone,  the  19th  day  of  July  and  year  last  mentioned, 
before  these  witnesses,  Henry  Waite,  clerk,  and  Josiah  Ghasey, 
waiter,  both  in  the  Pavilion  Hotel,  Folkestone;  declaring  that 
the  word  "  annual "  on  the  sixth  line  from  the  top  of  page  four 
was  deleted  before  subscription.  (Signed)  James  Chadwick. 
Patrick  Grant.  G.  N.  Broke  Middleton.  H.  Waite,  witness. 
Josiah  Chasey,  witness,  Simon  Fraser,  witness,  John  M'Caskill, 
witness,  Harry  Snow,  witness,  Francis  R.  T.  Bloxam, 
witness. 


PART  vni. 


No.  20. — Ih  the  Exchbqubr. — Scotland. — First 

Division. 

20th  June  1876. 

Infonw  Tax. — Corporation  Kab/e  to  Assessment  in  respect  of 

Profits  of  Gasworks, 

Casb  stated  on  Appeal  of  the  Olasgow  Oas  Commissioiiers. 

At  a  Meeting  of  the  Commissioners  for  General  Purposes  under 
the  Property  and  Income  Tax  Acts,  for  the  City  of  Glasgow, 
held  at  Glasgow  on  the  24th  April  1876,— 

The  Glasgow  Corporation  Gas  Commissioners  appealed  against 
an  assessment  made  upon  them  under  Schedule  D.  of  the  Income 
Tax  Acts,  for  the  year  1875-6,  on  the  sum  of  62,083/.,  the  alleged 
profits  of  the  gasworks — 

1st.  On  the  plea  of  res  judicata  ^  in  respect  it  was  alleged  that, 
under  an  arrangement  come  to  between  the  Rolicitors  m  Edin- 
burgh acting  respectively  for  the  Inland  Revenuo  and  the  Glas- 
gow Corporation,  it  was  agreed  that  the  decision-  in  the  case  of 
the  Waterworks  (The  Glasgow  Corporation  Waterworks  r.  ca'e,  No.  12, 
Inland  Revenue,  Exchequer,  Scotland,  First  Division,  26th  May  p*  s^- 
1875),  should  rule  that  of  the  Gasworks  ;  and, 

2nd.     On  the  merits — that  under  the  statuti^s  and  the  decision  .-,  j^.  ^  vi.-t. 
just  quoted,  they  are  only  assessable  for  their  annuities,  interest  c.  65  f«.  i«)4, 
on  mortgages  and  feu  outies,  from  which  they  arc  entitled   to 
retain  the  tax  on  payment. 

The  facts  are  these  : — By  "  the  Glasgow  Corporation  Gas  Act, 
1869,"  the  Glastrow  Gaslight  Company  and  tlie  City  and  Subur- 
Imn  Gas  Company  of  Glasgow,  with  all  their  privileges,  obli- 

S.tions,  and  liabilities^,  were  transferred  to  and  vested  in  the 
unicipal  Corporation  of  the  city  ;  tlic  former  as  at.  IHxt  May 
1869,  and  the  latter  as  at  3()th  June  1869. 

That  Act  was  amended  by  "  The  Glasgow  Corporation'  Gas 
Act,  1871,"  and  "The  Glasgow. Corporation  Gas  Act,  1873." 

The  Corporation  are  authorised  to  supply  p;as  to  the  city  of 
Glasgow  and  suburbs.  They  are  also  required  to  pay  tlic  share- 
holders of  the  original  companies  perpetual  annuitit^s  to  the 
extent  of  34,762/.  IOj?.,  and  in  tlie  event  of  there  l>cin<;  any 
di^ficiency  of  funds  to  pay  these  annuities,  they  ai<»  autliorised  to 
assess  the  occupiers  ol  all  lands  and  heritage:^  situated  witliin 
the  parliamentary  and  municipal  boundaries  of  the  city  of 
(ilasgow  at  a  rate  not  exccedini^  6d.  per  poiiiKl  nn  llie  re:il  rent 
or  yearly  value  of  such  lands  and  heritn.u'es. 

•The  Corj>oration  are  also  em]>o\vcrod  in  lM»rniw  m(»ncy,  not 
exceeding  one  million  sterling,  on  mort<rage  lor  tlic  ]>nr|M)sc8  <»f 
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their  carrying  the  Act  into  execution.  They  are  further  required 
to  set  apart  as  a  sinking  fund  a  sum  not  less  than  one  per 
centum  per  annum  on  the  amount  borrowed,  which  fund  is  to  be 
applied  in  the  redemption  of  the  mortgages  or  annuities,  and 
must  never  be  less  than  2,000Z.  They  are  further  empowered  to 
manufacture  and  sell^  gas,  gas-pipes,  and  lamps,  ana  carry  on 
such  operations  and  business  as  are  for  the  time  being  usually 
carriea  on  by  gas  companies.  The  price  charged  by  the  Cor- 
poration must  not  exceed  4s.  Id.  per  1,000  cubic  feet. 

The  moneys  received  under  the  Act  (not  being  money  bor- 
rowed) must  be  applied  in  the  following  manner,  and  not 
otherwise  : — 

First.  ^*  In  payment  of  the  expenses  of  and  incidental  to  the 
''  raising,  levying,  and  recovering  the  rents,  eharges,  and  re- 
^'  venues,  and  the  borrowing  of  moneys  under  this  Act." 

Secondly.  ^*  In  payment  of  the  expenses  of  managing  and 
'^  maintaining  the  gasworks  of  the  Corporation." 

Thirdly.  **  In  payment  of  the  Glasgow  Corporation  Gas  an- 
^^  unities,  and  annuities  to  holders  of  funded  debt,  and  interest 
"  of  money  borrowed  under  this  Act." 

Fourthly.  **  In  carrying  the  several  powers  and  provisions  of 
**  this  Act  into  execution,  including  any  extension  and  improve- 
"  ment  of  the  gasworks  and  mains  and  may  carry  any  balance 
''  thereof  to  the  credit  of  the  Corporation  for  their  general 
"  purposes." 

In  support  of  their  preliminary  objection,  the  Corporation 
stated — 

Ist.  That  when  the  question  first  arose  as  to  the  basis  of 
assessment  in  the  case  of  the  Water  and  Gas  Trusts,  it  was 
agreed  that  joint  cases  should  be  stated  by  these  trusts  and  the 
Hoard  of  Inland  Revenue  for  the  opinion  of  the  Law  Officers  of 
the  Crown,  which  opinion  should  be  held  to  settle  the  case. 
That  two  eases  were  accordingly  prepared  and  sent  to  the  Soli- 
citor of  Inland  Revenue  for  revised,  and  that  on  7th  March  1874, 
lie  returned  the  draft  case  with  a  letter,  in  which  he  said  :  *'  I 
'^  have  not  dealt  in  the  meantime  with  the  case  under  the  Gas 
^'  Acts,  as  I  presume  you  will  hold  that  the  deliverance  in 
"  one  case  will  regulate  the  other  ; "  and  they  alleged  that  a 
verbal  arrangement  to  the  same  effect  was  made  at  a  meeting 
which  the  Town  Clerk  and  the  Corporation's  Edinburgh  corre- 
spondent had  with  the  late  solicitor,  and  that  the  Gas  and  Water 
Trust?  acquiesced  in  that  arrangement. 

In  June  1874  an  Act  was  passed  making  it  competent  to  appeal 
from  the  District  Commissioners  to  the  Court  of  Exchequer ; 
and  on  17th  December  1874  the  Solicitor  of  Inland  Revenue 
intimated  that  the  Board  had  recalled  their  order  remitting 
the  question  to  the  Law  Officers  of  the  Crown,  and  referring 
to  the  recent  statute,' stated  tliat  the  proper  course  now  to  test 
the  validity  of  the  decision  of  the  District  Commissioners  was  to 
ask  them  to  formally  rehear  the  appeal  when  the  Corporation 
could     crave     a     case     for     the     Exchequer     Court,     which 
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wtt  aooordingl^  done.  No  notice  was  sent  that  the  case  of  the 
Oas  Corporation  was  to  be  reheard"  with  a  view  of  its  bein^ 
taken  to  the  Court  of  Excheotier,  which  it  was  argued  showed 
condnsiTelj  that  the  Inland  Beyenue  officials  considered  that 
the  former  arrangement  was  still  in  force  ;  and  it  was  onlj  after 
a  decision  against  the  Inland  Revenue  in  the  case  of  the  Water 
Trust  had  been  ol^tained,  that  the  Corporation  were  informed 
that  it  was  intended  to  bring  up  the  gas  case  again.  They 
further  stated  that  their  E£nburgh  correspondent  bore  testi- 
mony to  the  arrangement  in  question  having  been  entered  into  ; 
and  from  their  correspondent's  accounts  against  the  Corporation, 
it  appears  that  they  divided  the  charges  incurred  in  connexion 
with  the  case  for  Crown  Counsel  and  the  appeal  between  the 
Gas  and  Water  X^^sts.  It  was  therefore  submitted  tlxat  the 
question  is  already  decided,  and  cannot  now  be  opened  up.  But 
tnis  plea  they  reserved,  and  only  urged  it  now  to  enable  them  to 
bring  it  up  again,  should  the  appeal  be  carried  further. 

2nd.  The  Corporation  admit  their  liability  to  pay  tax  on  the 
annuities,  interest,  and  feu  duties,  as  they  did  in 'years  prior  to 
1872-73,  and  which  amounts  for  the  year  1875-76  to  59,712/.; 
but  they  maintain  that  they  are  not  liable  for  income  tax  on  atiy 
surplus  after  payment  of  the  working  expenditure,  nor  for  the 
sinking  fund  (which  in  the  case  of  the  Water  Company  were 
found  not  to  be  assessable),  as  such  an  assessment  would  be 
practically  one  on  means  and  substance. 

It  was  submitted  that  the  case  of  the  gasworks  is  substan- 
tially the  same  as  that  of  the  waterworks,  in  which  it  has  been 
found  by  the  Court  of  Exchequer  that  there  can  be  no  profits  in 
the  sense  of  the  Income  Tax  Acts.  The  expenses  and  revenue 
are  intended  to  meet  each  other,  and  if  there  happen  to  be  a 
surplus  it  is  simply  carried  forward  to  aid  in  reducing  the  price 
of  gas  in  the  succeeding  year. 

The  charge  for  gas  in  this  case  is  cost  price  as  nearly  as  can  be 
estimated,  and  is  simply  **  a  district  rate  "  imposed  by  the  Cor- 
poration upon  themselves,  and  payable  in  proportion  as  they  use 
the  article.  The  object  of  tlie  Corporation  in  taking  over  the 
undertaking  of  the  old  gas  companies  was  to  save  profits,  and 
giv^  the  inhabitants  gas  at  cost  pricQ.  There  are  no  profits 
belonging  to  anyone  for  his  patrimonial  interest,  and  ^o  indi- 
vidual is  enrichea  by  the  exercise  of  the  statutory  powers  of  the 
Corporation,  who  are  merely  gratuitous  trustees  for  the  general 
community ;  and  though  the  Corporation  have  power  to  apply 
the  surplus  to  their  general  purpo&es,  they  have  never  done  so, 
and  have  refused  to  do  it-- any  surplus  being  always  carried 
forward' to  next  year's  account. 

Reference  was  also  made  to  tlie  opinion  of  the  Judge  who 
took  part  in  the  decision  of  the  water  case,  and  to  the  cases  and 
dicta  of  the  English  Judges  there  referred  to. 

It  was  answered  on  behalf  of  the  Crown  to  the  first  plea  of 
res  judicata^  that  this  case  of  the  gasworks  was  never  previously 
before  the  Exchequer  Couits,  and  no  decision  ever  given  in  it. 
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and'  that  the  plea  of  res  judicata  could  not  therefore  be  enter- 
tained. It  was  admitted,  however,  that  there  waa  an  arrangement 
as  stated,  that  a  joint  case  by  the  Commissioners  of  Inland  Rev- 
enue and  the  Glasgow  Corporation  should  be  stated  for  the  opinion 
of  Crown  Counsel  in  the  matter  of  the  income  tax  assessments 
for  the  Glasgow  Gas  and  Water  Works;  but  in  consequence 
of  the  Corporation  witching  that  opinion  to  receive  a  much  wider 
application  than  the  Board  of  Inland  Revenue  would  consent  to 
give  it,  the  whole  of  the  questions  in  dispute  were  remitted  pro 
forma  to  the  District  Commissioners,  with  a  view  to  obtaining 
the  decision  of  the  Court  of  Exchequer,  under  the  Act  37  &  38 
Vict.  cap.  16.,  Part  III. 

The  case  of  the  waterworks  was  alone  proceeded  with.  But 
the  Board  of  Inland  Revenue  entirely  repudiate  the  view  main- 
tained by  the  Corporation  on  that  point. 

In  consideration,  however,  of  the  losses  sustained  by  the  Gas 
Company  in  recent  years,  in  consequence  of  the  high  price  of  coals, 
the  assessments  for  all  past  years  were  restricted,  without  preju- 
dice, to  the  sums  for  which  the  Corporation  admit  they  are  liable^ 
and  the  question  now  is,  whether  the  circumstances  of  the  Gas 
Corporation,  who  have  been  assessed  for  year  1875-76  for  their 
surplus  (including  the  sum  set  apart  for  the  sioking  fund),  are 
precisely  the  same  as  those  of  the  waterworks  in  1872-73.  But 
to  hold  that  the  decision  in  one  case  which  was  before  the  Court 
should  be  held  as  deciding  another,  although  differing  -in  prin- 
ciple, would  be  unreasonable,  and  would  require  a  very  distinct 
and  specific  agreement  to  that  effect  to  make  it  legally  or  morally 
binding. 

2nd.  In  reply  to  the  second  plea,  it  was  argued  that  in  the 
case  of  the  waterworks  the  whole  point  was  whether  the  moneys 
collected  bv  means  of  a  compidsory  general  district  rate,  under 
the  authority  of  an  Act  of  Parliament,  could  be  regarded  as 
])rofit ;  and  the  Court  held  that  they  could  not  be  so  regarded, 
because  the  rate  must  be  and  was  adjusted  so  as  to  cover  the 
expense  incident  to  the  supply  of  water,  and  leave  no  surplus. 

In  the  case  of  the  gasworks,  there  is  no  obligation  upon  any 
householder  in  Glasgow  to  have  pipes  laid  down  to  his  house  or 
to  burn  gas  ;  and  the  amounts  paid  by  those  to  whom  gas  is  sup- 
plied arc  in  no  rej^|)ect  general  or  compulsory  rates,  but  arc 
payments  made  according  to  the  quantity  consumed,  and  in 
(conformity  with  contracts  between  the  consumer  and  Corpo- 
ration. 

It  was  further  submitted  that  it  is  a  commercial  undertaking. 

The  Corporation  purchased  the  works  of  two  companies  who 
carried  on  their  works  as  itoinmercial  undertakings,  and  by 
section  54  of  "The  Glasgow  Corporation  Gjis  Act,  1869,"  they 
arc  "  empowered  to  manufacture,  purchase,  supply,  sell,  let,  lay 
'^  down,  place,  and  maintain  ^as  fittings,  meters,  pillars,  pi]>es, 
"  lamp-posts,  lamps,  burners,  and  other  articles  and  things  con- 
^'  uected  with  gaBW(/rks  or  with  the  supply  of  gas  for  public  or 
"  private  consumption,  in  such  manner  as  the  Corporation  think 
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^  proper,  and  genenJlj  maj  oarrj  on  such  operations  and  bnsi- 
^'  ness  as  are  for  the  time  being  usually  carried  on  by  gas  com- 
"  panies." 

Again,  thej  compete  beyond  the  municipal  boundaries  with 
other  gas  companies,  which  are  purely  commercial  undertakings, 
and  sell  their  gas  at  the  same  price  as  the  Corporation  do. 

Further,  by  the  last  part  of  section  86  of  the  said  Act  the 
Corporation  are  empowered  to  carry  any  balance  or  surplus  to 
the  Credit  of  the  Corporation  for  their  general  purposes,  clearly 
showing  that  it  is  aiiticipated  that  profits  will  be  realized ;  and 
these  profits,  when  so  realized,  may  be  applied  as  part  .of  the 
common  ffood. 

No  such  powers  and  privileges  as  those  conferred  on  the  Cor- 
poration by  sections  54  and  86  of  the  Gasworks  Act  are  contained, 
in  the  Waterworks  Acts,  so  that  the  two  cases  are  not  the  same 
in  principle,  nor  are  they  analogous. 

It  was  therefore  maintained  that  the  assessment  was  correct, 
and  should  be.aflEirmed. 

The  Commissioners  having  considered  the  case  were  of  opinion 
that  there  was  no  difference  in  principle  between  the  two  cases  ; 
and  as  the  trust  existed  for  the  benefit  of  the  community  they 
sustained  the  appeal,  and  restricted  the  assessment  to  the  amount 
of  the  annuities,  interest,  and  feu  duties — say  59,712/. 

A  case  was  then  craved  on  behalf  of  the  Crown  for  the  opinion 
of  the  Court  of  Exchequer. 

JuDQMBNT,  20th  June  1876. 

The  Lord  President. — In  this  case,  the  Income  Tax  Commis- 
sioners say  that  they  have  not  found  any  difference  in  principle 
between  th%  present  case  and  the  case  which  we  decided  in  regani 
to  the  water  assessments  in  Glasgow. .  If  I  could  agree  in  that 
opinion,  I  should  be  very  glad  to  confirm  the  decision  of  tho  ^.^^^  ^^  12. 
Commissioners ;  but  the  distmction  between  the  two  cases  is,  I  p.  46. 
think,  very  palpable  and  essential  for  the  purposes  of  this  ques- 
tion. The  Glasgow  Corporation  Act  of  1869  enipowerea  the 
magistrates  and  town  council,  the  Corporation  of  Glasgow,  to 
purchase  the  undertakings  of  the  two  companies,  which  had  been 
previously  authorised  by  Act  of  Parliament  to  supply  jGlasgow 
with  gas,  and  the  4th  section  of  the  statute  transferred  the 
whole  property  of  those  two  companies  to  the  municipal 
corporation. 

The  way  in  which  the  Corporation  were  authorized  to  pay  the 
price  for  this  subject,  which  they  so  acauired,  is  provided  by  the 
11th  section  of  the  statute,  and  it  was  by  way  of  annuity  to  the 
shareholders  in  the  former  ffas  companies  corresponding  to  the 
value  of  the  interest  which  uiey  held  in  those  companies.  The 
Corporation  were  then  empowered  to  manufactuire  and  sell  gas 
to  the  inhabitants  of  Glasgow  and  suburbs,  and  the  83rd  section, 
among  other  things,  provided  that  there  should  be  a  sinking 
fund  to  pay  off  the  debts  which  of  com*se  the  Corporation  were 


127  EXCHEQUER  CASES 

obliged  to  incur  in  the  first  inBtanoe  for  the  purpose  of  erecting 
works  and  setting  the  concern  going.     The  provision  is  {reads). 

Now,  as  regards  the  other  clauses  of  the  Act,  with  respect  to 
the  conduct  of  this  undertaking  by  the  Corporation,  it  is  only 
necessary  to  add  that  they  have  no  power  to  compel  anybody  to 
take  their  gas.  On  the  contrary,  it  is  quite  optional  for  any  of 
the  inhabitants  to  buy  their  gas  from  the  Corporation  or  not,  as 
they  think  fit,  and  the  Corporation  are  put  under  a  restriction  as 
to  the  price  which  they  are  to  charee  for  the  gas  by  the  maximum 
))rice  of  4«.  7d.  being  allowed.  Then,  finally^  the  86th  section  of 
the  statute  provides  for  the  application  of  au  moneys  that  are  to 
go  into  the  gas  Corporation  in  the  way  of  revenue  (reads).  Now 
the  revenue  of  .^le  Corporation  is  applied  in  terms  of  dus  section, 
in  the  first  place,  in  payment  of  the  interest  of  mortgage  debt,  and 
in  payment  of  the  annuities  ;  and  there  can  be  no  doubt  that 
income  tax  is  charged  on  that  part  of  the  revenue,  not4>n  this 
Corporation  but  on  their  creditors,  the  creditors  of  the  mortgage 
debts  and  the  holderH  of  annuities,  because  the  income  tax,  which 
is  levied  on  the  Corporation  in  the  first  instance,  forms  a  deduction 
fi'otn  the  payment  of  these  interests  and  annuities.  But  then  the 
question  has  arisen  and  it  comes  to  this  very  narrow  point, 
whether,  if  there  be  anything  beyond  that,  if  there  be  any 
revenue  beyond  what  is  applied  in  this  way,  or  in  maintaining 
the  work,  and  which  goes  into  the  sinking  fund  in  terms  of  the 
83rd  section,  or  goes  into  the  coifers  of  the  Corporation  for  their 
general  purposes  under  the  85th  section,  that  is  or  is  not  liable 
for  income  tax.  Now,  my  Lords,  I  answer  that  question  in  the 
affirmative.  It  seems  to  me  that  the  Corporation  of  the  city  of 
Glasgow  is,  by  virtue  of  this  statute,  empowei*ed  to  enter  into  a 
speculation  as  traders  in  gas.  No  doubt  it  may  have  been  for 
the  benefit  of  the  cbmmunity — that  is  perfectly  true — but  they 
have  all  the  character  and  attributes  of  a  trading  company.  They 
ac<[iiired  the  works  fdr  the  purpose  of  manufactnring  gas ;  they 
tnauiifacturcd  gas,  and  sold  it  to  those  who  were  willing  to 
become  buyers  ;  but  they  can*t  sell  it  to  anybody,  that  is  to  say, 
they  cannot  compel  anybody  to  take  it  who  is  not  willing  to  do 
so,  and  willing  to  do  so  at  their  price.  They  are  empowered  and 
authorised,  nay,  bound  to  make  provision  foe  the  paying  off  of 
the  mortgage  debt  which  they  had  incurred  at  the  commence- 
ment of  the  concern,  and  after  they  have  done  that,  whatever 
Kurplus  there  is  belongs  to  the  Coi*poration  for  its  general  pur- 
poses, that  is  to  say,  goes  simply  into  the  common  good  of  the 
Cor|>oraiiou,  which  is,  in  other  words,  saying  that  the  surplus 
belongs  to  this  company— to  this  trading  company — for  its  own 
uses  and  purposes.  The  distiiiction  between  this  and  the  case 
which  is  argued  by  the  Income  Tax  Commissioners  is  very  clear. 
There  never  could  be  any  sMTplus  or  balance  of  profit  under  the 
Water  Trust  Act,  for  this  simple  reason,  that  the  statute  made  it 
imperative  so  to  use  every  shilling  of  revenue  that  was  levied 
under  that  statute,  so  far  as  it' was  not  otherwise  employed,  as 
to  reduce  the  rates  paid  by  the  ratepayers,  and  in  that  way 
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there  never  could  be  any  balance  iat  all.  There  wats  no  trading 
in  the  sense  that,  after  paying  the  expenses  and  interest,  the 
balance,  which  was  not  otherwise  appropriated,  was  to  be  devoted 
to  the  special  purpose  in  question.  The  further  distinction  which 
exists  between  the  two  cases  is  this,  that  by  the  Wat^r  Trust 
Act,  the  Commissioners  thereby  appointed  were  authorised  to 
levy  the  assessment  within  a  certain-  district,  at  a  certain  rate, 
according  to  the  rental  of  the  property  within  that  district,  and 
that  they  were  to  apply  it  for  a  public  purpose ;  and  all  the 
money  raised  by  means  of  that  assessment  was  devoted  exclu- 
sively to  that  public  purpose — to  the  public  purpose  defined  by 
the  statute  itself.  In  this  case  there  is  no  authority  to  levy  a 
rate  at  all,  and  therefore  the  case  belongs  to  a  different  category, 
because  that  rate  which  is  authorised  to  be  levied  by  the  42nd 
section  of  the  statute  is  really  nothing  more  than  the  creation  of 
security,  or  a  guarantee  for  the  annuitants — the  shareholders  of 
the  companies — an  arrangement  for  the  benefit  of  the  concern  in 
turning  it  to  as  prQfi table  account  as  possible,  in  order  to  enable 
the  Corporation  to  continue  to  pay  the  annuity.  That,  however, 
is  not  to  come  into  operation  under  ordinary  circumstances,  and 
forms  no  proper  part  of  the  scheme  under  which  the  Corporation 
are  to  conduct  this  business  of  manufacturing  and  selling  ga^. 
I  think  the  distinction  in  this  way  between  the  case?  is  so  clear 
that  it  is  needless  to  waste  more  woi*ds  upon  it.  The  portion  of 
the  revenue  which  goes  into  the  sinking  fund  is  just  a  part  of  the 
income  of  this  traaing  corporation,  wnich  is  used  by  them  for 
paying  off  their  debt,  and  the  porti(*n  of  it  beyond  that  which 
goes  into  the  funds  of  the  Corporation  for  their  general  purposes 
is  just  also  something  which  they  harl  gained  in  the  way  of  profit 
or  surplus  revenue  for  cori>orate  benefit :  and  it  does  not  require 
that  profits  shall  be  for  the  benefit  of  individuah  only  in  order  to 
make  them  profits  within  the  meaning  of  Schedule  D.  of  the 
income  tax.  If  they  are  for  corporate  benefit,  they  are  just  as 
much  profit  within  the  moaning  of  the  statute,  and  I  have  no 
hesitation  in  setting  aside  the  decision  of  the  Conunissionrrs  and 
sustaining  the  assessment. 

Lord  Deas, — The  grounds  for  the  opinion  of  the  judges  in  the 
former  case  mainly  centred  in  this,  that  the  Corporation  were 
not  in  the  position  of  an  ordinary  trailing  company,  i>nt  in  a  very 
different  position.  I  need  not  repeat  what  the  judges  ^ai<l  when 
the  former  case  was  before  them,  because  their  opinions  have 
been  referred  to  at  len<>:th  in  the  <'ourse  of  the  argument.  Vour 
Loi*dship  in  the  chair  lias  stated  the  aspect  of  the  present  case 
clearly  ;  and  I  am  of  opinion  that  no  grounds  have  been  stated 
for  distinguishing  l>etween  the  ])osition  in  which  the  Corporation 
now  stands  with  reference  to  the  sale  of  gas  from  the  position  in 
which  the  two  trading  companies  stood.  I  hereby  agi'ee  with 
your  Lordship  on  this  question. 

Lord  Ardmillav, — I  am  also  of  the  same  opinion,  an<l  have 
little  to  add  to  what  has  already  been  said.  I  think  there  are 
two  grounds  on  which  the  distinction  of  this  case  from  the  case 
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of  the  Water  Company  reBts ;  in  tbe  first  place  in  the  mode  of 
operation  by  which  the  fands  come  in.  How  do  the  fonds  como 
in  ?  In  the  case  of  the  Water  Company  the  funds  come  in  by 
an  assessment  OTer  all  the  parties  liable  in  a  public  assessment, 
and  every  person  had  to  pay  that  assessment  whether  he  con- 
sumed the  water  or  not.  But  in  the  case  of  the  supply  of  gas, 
every  person  is  not  bound  to  take  it.  Customers  take  it  just  as 
much  as  any  other  article  sold  to  them.  The  relation  between 
the  Corporation  .and  the  ratepayers  in  regard  to  gas  is  the  relation 
between  a  Company  or  oorpoiTition  seUing  and  individuals  pur- 
chasing. In  renra  to  the  mere  use  of  the  article,  the  water 
suppli^  by  the  Water  Company  was  in  the  same  position  as  the 
gas.  If  a  person  chose  not  to  use  the  water  so  supplied,  having 
a  supplv  in  his  back-garden  or  elsewhere,  he  was  not  bound  to  use 
it ;  still  he  was  assessed  for  it ;  but  if  he  uses  oil  lamps  in  pre- 
ference to  the  gas  supplied  by  the  Corporation,  he  may  do  so,  and 
be  relieved  from  paying  for  the  gas  which  the  Corporation  manu- 
facture. Therefore,  the  distinction  in  the  mode  of  operation  as 
to  the  manner  in  which  the  funds  are  gathered  in  is  very  obvious, 
but  the  other  distinction  is  just  as  obvious.  What  is  the  ultimate 
result  in  administering  the  funds  ?  In  the  case  of  the  water  rate 
the  ultimate  ro»ult  led  by  force  of  the  statute  to  a  diminution  of 
the  water  rate.  There  is  no  such  result  in  the  case  of  the  gas. 
The  statute,  after  setting  foi*th  what  may  be  done  with  the 
funds,  ends  by  saying  that  the  balance  shall  be  carried  to  the 
r.redit  of  the  Corporation  for  their  general  purposes.  1  have  no 
doubt  these  puriioses  are  wise  and  beneficent  purposes,  but  they 
are  purposes  within  thoir  own  control  so  far  as  this  statute 
goes.  1  cannot  see  any  ground  for  dealing  with  this  Company 
as  other  than  a  company  choosing  to^sell  to  those  who  buy  ;  and 
the  profits  they  make,  after  complving  with  certain  statutory 
regulations  about  the  payment  of  (tebt,  is  property  at  their  own 
disposal.  The  case  of  the^Water  Corporation  is  quite  different, 
for  a  statute  law  came  in  and  gave  them  statutory  ^)owers  and 
imperative  statutory  directions  for  the  ultimate  application  of 
the  fund  for  the  benefit  of  all  assessed. 

Lord  Mure. — I  concur  entirely  with  the  distinctions  your 
Lordships  have  |K)inted  out,  an  1  have  nothing  to  add  to  what 
you  have  said. 

The  lAtrd  President. — Wo  reverse  the  decision  of  the  Commis- 
sioners, ami  sustain  the  assessment  to  the  full  amount. 


PART    IX. 


No.  21. — In  the  High  Court  of  Justice,  Exchec^ueu 

Division. 


24th  January  1877. 


W.  G.  Keen  ( Surveyor  of  Taxes) 

and 
Peyton  Dashwood 


Ai)|)ellaut 


-     Kespondent. 


Inhabited  House  Duties.  —  Premises  occupied  in  the  dat/time 
for  business  purposes  partly  by  Profossional  Men  and  partly 
by  Persons  in  Trade^  and  at  night  by  a  caretaker^  liable  to  duty^ 
at  higher  rate  of  9d,  in  the  pounds  on  the  whole  building. 


Case  stated  on  Appeal  of  the  Surveyor  of  Taxes  for  the  Opinion 
of  the  Court  under  57  &  38  Vict.  c.  16.,  Part  3. 


Points  of  Argument. 


Fob  thc  Appkllaitt. 

1.  That  the  pxemlMs  in  question, 

heing  partly  ooonpied  by  pro- 
feerionkl  men  andother  persons 
who  are  non-traders,  are  not 
Qsed  solely  for  the  purposes  of 
trade  and  so  do  not  fall  within 
the  exemptions  granted  by  the 
67  Geo.  8.  0.  26.  s.  1.,  and  32 
k  88  Viot,  o.  14.  s.  11. 

2.  That  the  portionsof  the  premises 

respeotiTely  ooonpied  by  the 
sereral  traders  and  others  men- 
tioned in  the  ease  are  not 
separately  assessable  to  the 
honse  du^,  bnt  form  part  of 
one  entire  building  whioh  is 
liable  to  be  assessed  to  suoh 
duty. 

3.  That  premises  in  w  hioh  a  servant 

or  other  person  dwells  for  the 
proteotion  thereof  are  by  the 
11th  seotion  of  32  Jt  88  Vict, 
o.  14.  only  exempted  from  duty 
where  suoh  premises  are  used 
for  the  purposee  of  trade  only, 
which  tne  premises  in  question 
are  not. 

4.  That  the  prseent  case  is  goremed 

by  the  dedaion  of  this  Court 
in  Rusby  t.  Newson,  Law 
Reports,  10 ;  Exchequer,  p. 
322. 


At  a  meeting  of  the  Commis- 
sioners for  the  general  purposes  of 
the  Income  Tax  Acts,  and  for 
executing  the  Acts  relating  to  the 
Inhabited  House  Duties,  for  the  city 
of  London,  held  at  the  Land  Tax 
Booms,  Guildhall  Buildings,  in  the 
said  city,  on  Thursday,  the  3rd  day 
of  August  1876,  for  the  purpose  of 
hearing  appeals, — 

Mr.  Peyton  Dashwood  appealed 
against  an  assessment  to  the 
Inhabited  House  Duties  of  2,000/. 
at  9d.  in  the  pound,  in  respect  of 
the  premises  74  and  75,  Mark  Lane, 
for  the  years  1874  and  1875. 

The  premises  were  occupied  by 
Mr.  Dashwood,  who  is  a  land 
speculator  as  well  as  a  land  agent, 
and  also  by  14  traders,  as  well  as  by 
two  solicitors,  one  engineer,  and  a 
naval  architect,  and  by  a  caretaker 
at  night. 

The  Appellant  claimed  exemp- 
tion under  the  11th  section  32  &  33 
Vict,  c*  14.,  contending  that  the 
entire  premises  were  occupied  solely 
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Fob  thx  Respondent. 

1.  That  a  btiilding  oonsistii^  of 

aeyeral  separate  sets  of  omoee 
oooupied  for  bnsinees  purposes 
only  partially  by  persons  in 
trade  and  partially  by  pro- 
fessional men,  no  person  dwel- 
ling thereon  except  in  the 
daytime,  is  not  liable  to  the 

Sayment  of  inhabited  house 
nty. 

2.  That  if  the  court  should  be  of 

opinion  that  the  said  building 
is  under  the  said  ciroumstanoee 
^empt  f  rom  such  payment, the 
exemption  is  not  forfeited  by 
reason  of  a  servant  remaining 
upon  the  premises  at  night  to 
watoh  and  guard  them,  he  not 
dwelling  thereon  as  a  resi- 
dence. 

3.  That  if  the  said  building  under 

the  circumstances  firstly-men- 
tioned is  exempt  from  payment 
of  the  said  duty,  the  exemption 
is  not  forfeited  by  reason  of  a 
servant  or  other  person  dwel- 
ling in  such  building  for  its 
protection. 


for  the  purposes  of  trade  withiu 
the  meaning  of  the  above  statute. 

The  surreyor  objected  that  as 
Mr.  Dashwood  the  owner,  and  the 
other  professional  men  above  re- 
ferred to,  occupied  the  premises 
thej  could  not  be  considered  to  be 
used  for  the  purposes  of  trade  only. 

The  Commissioners,  however, 
granted  relief  on  the  grounds  that 
the  11th  section  of  the  32  &  33 
Vict,  c.  14.  must  be  read  with 
and  construed  in  harmony  with 
5  Geo.  4.  c.  44.  s.  4. 

Whereupon  the  surveyor  declared 
his  dissatisfaction  with  their  deci- 
sion, and  duly  required  them  to 
state  and  sign  a  case  for  the  opinion 
of  the  Exdiequer  Division  of  the 
High  Court  of  Justice,  which  we 
have  stated  and  signed  accordingly 
in  pursuance  of  the  9th  section  of 
the  37  Vict.  c.  16. 


6th  October  1876. 


G.  B.  Benqouoh 
W.  H.  Heath 


} 


Commissioners. 


Judgment. 

Cleasbj/^  B. — We  have  in  this  case  to  consider  the  1 1th  section 
of  the  32  &  33  Vict.,  c.  14.,  and  we  are  called  upon  to  give  a 
certain  efiect  to  that  section  by  way  of  construction,  although 
in  doing  so  we  are  not  to  be  guided  simply  by  the  words,  but  a 
reasonable  and  proper  construction  is  to  be  applied  to  the  subject 
matter  in  order  to  give  a  proper  effect  to  the  words.  That  may 
be  no  doubt  carried  to  a  certain  extent,  but,  referring  to  a 
decision  of  my  own  before  the  Court  of  Appeal,  which  was  a 
decision  in  a  case  from  the  inferior  courts,  I  ventured  to  say, 
that,  although  the  language  of  the  Act  of  Parliament  might  fit 
exactly  with  the  particular  subject,  yet  where  there  has  been 
a  casus  omissus^  ai^  it  becomes  necessary  to  extend  the  words  to 
another  subject,  you  may  so  extend  them.  I  think  that  was  a 
case  in  which  the  language  of  the  Act  admitted  of  a  certain  exten- 
sion although  it  was  pretty  plain  that  it  fitted  in  exactly  with  a 
more  limited  state  of  circumstanoe^.  Now,  if  that  could  be  done 
in  this  case  I  should  be  glad  to  do  it,  but,  as  it  appears  to  me,  we. 
have  not  sufficient  materials  to  enable  us  to  do  it  in  this  case. 
The  language  of  the  Act  of  Parliament  is  clear,  and  I  should 
say  precise  and  free  from  any  ambiguity.     It  makes  use  of  the 
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words  ^  for  the  purposes  of  trade  only  ; "  there  is  no  ambiguity  in 
that  whatever.  I  mean  there  is  no  ambiguity  in  the  meaning  of 
the  words  ^*  for  the  purposes  of  trade  only,"  and  there  is  no  reason 
why  there  should  be  any  ambiguity.  It  is  desirable  to  encourage 
trade,  and  it  is  a  matter  of  importance  to  give  it  that  encourage- 
ment. But,  without  going  into  that,  it  is  satisfactory  to  know 
that  we  can  find  a  reason  for  it,  and  not  onlv  do  I  find  here  the 
words  '^  for  the  purpose  of  trade  only,"  and  other  purposes,  but 
it  goes  on  to  other  particulars,  showing  that  there  are  purposes 
not  only  as  coming  within  the  words  "  for  the  purposes  of  trade 
only,"  but  other  matters  connected  therewith,  which  are  also 
made  the  subject  of  observation  and  upon  which  we  are  called 
upon  to  decide.  It  appears  to  me  to  be  a  clear  case  on  this 
ground,  that  by  a  previous  statute  an  exemption  had  been  granted 
to  a  limited  extent  and  that  was  by  the  statute  of  6  Geo.  4.  c.  7. 
A  larger  exemption  had  been  granted  under  different  circum- 
stances by  the  6  Geo.  4.,  which  relates  to  trades  and  professions. 
The  6  Geo.  4.  is  to  be  taken  into  consideration  as  giving  certainly 
an  extended  exemption,  not  only  to  premises  occupied  for  trade 
purposes  but  to  any  premises ;  and  because  we  find  in  the  subse- 
quent statute  the  words  *^for  the  purpose  of  trade  only"  we 
are  asked  to  sav  that  it  follows  as  a  matter  of  necessity,  without 
involving  any  absurdity,  that  the  Legislature  must  have  intended 
and  expressed  their  intention  that  the  exemption  must  be 
extended.  I  see  no  reason  for  it  whatever.  The  words  of  the 
Act  of  Parliament,  by  the  ordinary  rules  of  construction,  are 
clear,  and  there  is  no  ambiguity  about  them ;  whether  we  see  the 
reason  or  not,  we  say  that  so  far  as  regards  the  32  &  33  Vict., 
the  intention  of  the  Legislature  was  only  to  relieve  premises 
occupied  **  for  trade  purposes  only  ;"  and  as  the  case  comes  within 
that  intention,  it  appears  to  me  that  the  Commissioners  in 
attempting  to  harmonise  the  32  and  33  Vict,  with  the  6  Geo.  4  have 
gone  beyond  their  authority,  and  therefore,  that  the  appeal  from 
ue  decision  of  the  Commissioners  must  be  aUowed. 

Pollocky  B, — I  am  entirely  of  the  same  opinion,  and  I  will  only 
say  a  few  words  with  reference  to  the  mode  in  which  Mr. 
Herschel  has  most  clearly  dealt  with  what  he  referred  to  as  either 
a  casus  omissus  on  the  part  of  the  Legislature  in  the  last  Act,  the 
32  &  33  Vict. c.  14.  s.  ll.,  or  the  use  of  language  which  amounted 
to  almost  the  same  thing.  As  I  gathered  from  Mr.  Herschel's 
argument,  he  said,  that  being  so,  this  question  must  be  governed 
by  the  meaning  which  the  words  actually  conveyed.  I  do  not 
think  that  the  Legislature  can  be  charg^  with  any  omission. 
I  believe  it  arises  from  the  fact  that  it  is  not  usual  in  modem 
times  to  give  a  preamble  to  an  Act  of  Parliament  or  to  a  section 
of  an  Act  of  Parliament.  In  the  old  days  it  was  so.  According 
to  the  57  Geo.  3.  c.  25.  you  will  find  a  provision  there  setting  out 
'^  And  whereas  it  is  become  usual  in  cities  and  large  towns  and 
*'  other  places  for  one  and  the  same  person,  or  for  each  person 
^'  where  two  or  more  persons  are  in  pai'tnership,  to  occupy  a 
'^  dwelling-house  or  dwelling-houses  for  their  residences,  and  at 
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« 

^^  the  same  time  one  or  more  separate  and  distinct  tenements  or 
^'  buildings,  or  parts  of  tenements  or  buildings,  for  the  purposes 
^^  of  trade  or  as  warehouses  for  lodging  goods,  wares,  or 
^'  merchandise  therein,  or  as  shops  or  counting-houses."  That 
being  so,  it  follows  that  where  houses  are  occupied  for  the  pur- 
poses of  trade  only,  then  there  may  be  what  I  called  rougUy  a 
caretaker  on  the  premises.  But  that  extension  is  carried  further 
by  the  5  Geo.  4.  c.  44.  s.  4.,  and  is  applied  to  instances  where  the 
premises  are  so  occupied  for  professional  or  other  purposes.  Now 
where  you  get  to  the  6  Geo.  4.  you  for  the  first  tune  get  the 
application  of  the  same  principle  to  the  case  where  the  caretaker 
actually  dwells  on  the  premises,  and  I  suppose  if  there  had  been 
a  preamble  to  that  Act  it  would  have  been  so  said.  Now  these 
warehouses  are  often  so  far  from  the  residence  of  the  merchant, 
that  the  caretaker  must  sleep  there,  and  therefore,  for  the  further- 
ance of  trade,  they  provide  for  that  case.  But  in  this  instance 
by  the  Act  of  32  &  33  Vict,  the  words  used  are  ^  for  the  purposes 
of  trade  only."  I  suppose  that  means  in  the  case  of  a  tiade  only 
where  the  people  are  required  to  dwell  on  the  premises.  On  the 
other  hand,  if  you  take  tne  case  of  a  profession,  the  circumstances 
are  different.  As  I  stated  in  the  course  of  the  argument,  it  may 
well  be  that  a  professional  gentleman  may  have  a  residence  in 
the  country  somewhere  in  the  suburbs,  a  long  way  from  the  place 
where  he  carries  on  his  business  or  his  profession,  and  have  his 

Srof  essional  chambers  or  rooms,  which  are  really  like  a  second 
welling-house,  in  London,  but  in  that  case  it  cannot  be  said  that 
it  is  necessary  for  the  purpose  of  trade  to  have  another  residence 
occupied  by  one  of  his  servants  and  be  exempted  from  paying 
taxes.  I  think  that  this  is  a  reasonable  view  of  the  case,  and  that 
we  ought  to  come  to  the  conclusion  that  judgment  in  this  case 
should  be  for  the  Crown. 

{Judgment  for  the  Crown^ 


PABTX. 


No.  22. — In  the  ExoHicQUBR. — Scotland. 

6th  March,  1877. 

Before  The  Lord  Ordinary. 


Inhabited  House  Duty. — Dwelling-house  and  business  premises 
under  one  roof^  but  without  internal  communication  between 
them^  liable  as  one  house. 


Case  stated  on  the  appeal  of  Mr.  William  Russell, 

Draper,  Leslie. 
At  a  Meeting  of  the  Commissioners  for  the  General  Purposes 
of  the  Income  Tax  Acts  and  for  executing  the  Acts  relating 
to  the  Inhabited  House  Duties,  held  at  Kirkcaldj  on  the 
13th  January,  1877. 

Mr.  William  Ku8seil  appealed  against  an  assessment  to  the 
Inhabited  House  Duties  tor  the  year  ending  the  24th  day  of 
May,  1877,  at  6d.  per  1/.  on  52/.,  the  annual  value  of  premises 
occupied  by  him  at  Leslie. 

The  Appellant  stated  that  the  amount  on  which  the  assess- 
ment is  laid  consists  of  35/.  rent  of  shop,  and  17/.  rent  of  dwel- 
ling-house, and  there  being  no  internal  communication  what- 
ever, and  the  house  being  under  20/.,  no  duty  is  pavable.  The 
house  is  entered  by  a  roofed  staircase  of  18  steps,  built  within 
the  yard  after  referred  to,  but  outside  all  the  other  premises. 
The  dwelling-house  was  let  some  years  ago  as  such,  separately 
from  the  other  premises,  and  there  has  been  no  structural  altera- 
tion since.  The  nearest  shop  door  is  nine  feet  in  the  open  air 
from  the  foot  of  the  covered  staircase.  None  of  Mr.  Russell's 
workers  board  or  lodge  on  either  of  the  premises. 

Mr.  Webber,  the  surveyor,  stated  that  he  had  viewed  the  prem- 
ises, which  consist  of  a  shop  on  the  ground  floor  and  nouse 
above,  with  yard  and  ofHces  behind.  'Hie  entrance  to  the  house 
is  from  said  yard,  to  which  access  is  had  by  a  *'  close  "  between 
this  and  the  adjoining  property,  but  the  shop  has  two  back  doors 
entering  upon  same  yard,  so  that  the  Appellant  goes  from  shop 
to  house  without  coming  into  the  street  or  the  '*  close."  In 
support  of  the  assessment  the  surveyor  referred  to  .Rule  3, 
Schedule  B.,  48  Geo.  3.  c.  55,  which  enacts  that  **  all  shops  and 
^^  warehouses  which  arc  attached  to  the  dwelling-house  or  have 
^^  any    communication    therewith    shall    in    charging    the    said 
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**  duties  be  Talued  together  with  the  dwelling-house,"  and  to 
the  case  decided  by  the  English  judges,  No.  2781,  and  con- 
tended that  as  the  house  and  shop  are  under  one  roof,  and  as  the 
whole  premises  are  in  the  occupation  of  the  Appellant,  and 
there  is  communication  throughout  by  the  private  jard,  which 
is  a  portion  of  the  premises,  the  Apjpellent  is  liable  to  the  assess- 
ment appealed  against. 

The  Commissioners  considering  the  question  as  being  attended 
with  difEcultj  decided   to   relieye   the  Appellant,  with  •which 
decision    the    surveyor    expressed    himself    dissatisfied,    and 
requested  that  this  case  mignt  be  stated  for  the  opinion  of  the 
Court. 

Edinburgh,  6th  March,  1877. 

I  am  of  opinion  that  the  determination  of  the  Commissioners 
is  wrong. 

(Signed)        John  Marshall. 

NoTB. — The  business  premises  are  under  the  same  roof  as  the 
dwelling-house,  and  are  undoubtedly  attached  thereto,  although 
there  is  no  internal  communication  between  them,  and  as  both 
are  occupied  by  the  same  person  they  must  be  valued  in  eumulo 
under  the  statute. 

(Intd.)        J.M. 


No.  23. — In  the  Exchequer. — Scotland. 

6th  March,  1877. 

Before  The  Lord  Ordinary. 


Inhabited  House  Duty. — Dwelling-house  and  business  premises 
under  one^  T^oof^  but  vnthout  internal  communication  between 
them^  liable  as  one  house. 


Case  stated  on  the  Appeal  of  Mr.  Robert  Salmond,  junior, 

Grocer,  Burntisland. 

At  a  Meeting  of  the  Commissioners  for  the  General  Purposes 
of  the  Income  Tax  Acts  and  for  executing  the  Acts  relat- 
ing to  the  Inhabited  House  Duties,  held  at  Kirkcaldy  on 
the  13th  January,  1877. 

Mr.  Robert  Salmond,  junior,  appealed  against  an  assessment 
to  the  inhabited  house  duties  for  the  year  ending  the  24th  day 
of  May,  1877,  at  Gd.  per  1/.  on  36/.,  the  annual  value  of  premises 
occupied  by  him  at  Harbour  Place,  Burntisland. 
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The  Aroellant  stated  that  the  amount  on  which  the  asgees- 
ment  is  laid  conBifltfl  of  19/.  lOs.  rent  of  shop,  and  17/.  rent  of 
dwelling-house ;  and  *  there  being  no  internal  communication, 
and  the  house  being  under  20/.,  no  duty  is  payable.  The  house 
and  shop,  though  entering  from  the  back  yard,  might  be  let  to 
two  separate  tenants  without  any  alteration,  and  were  so  let 
for  some  time. 

Mr.  Webber,  the  surveyer,  stated  that  he  had  viewed  the 
premises,  which  consist  of  a  shop  on  the  ground  floor  and  house 
above,  with  yard  and  offices  behind.  Besides  the  shop  door 
entrance  there  is  an  entrance  from  the  street  pavement  to  the 
passage  which  leads  to  the  house,  and  at  one  time  there  had 
been  within  the  shop  a  door  which  also  led  into  this  passage, 
but  this  door  was  buut  up  between  15  and  20  years  ago.  There 
is  still,  however,  a  back  door  to  the  shop  communicating  with 
the  yard,  and  a  b«usk  door  to  the  house  also  communicating  with 
the  vard,  so  that  the  Appellant  goes  from  shop  to  house  without 
coming  into  the  street.  In  support  of  the  assessment  the 
surveyor  referred  to  Rule  3,  Schedule  B.,  48  Geo.  3.  c.  55^ 
which  enacts  that  ^^  all  shops  and  warehouses  which  are  attached 
*^  to  the  dwelling-house  or  have  any  communication  therewith 
**  shall,  in  charging  the  said  duties,  be  valued  together  with  the 
*^  dweUing-house,"  and  to  the  case  decided  by  the  English 
judges,  No.  2781,  and  contended  that  as  the  house  and  shop  are 
under  one  roof,  and  as  the  whole  premises  are  in  the  occupation 
of  the  Appellant,  and  there  is  communication  throughout  by  the 
private  yard,  which  is  a  portion  of  the  premises,  the  Appellant 
IS  liable  to  the  assessment  appealed  against. 

The  Commissioners  considering  the  question  as  being  attended 
with  difficulty  decided  to  relieve  the  Appellant,  with  which 
decision  the   surveyer  expressed  himself    dissatisfied,   and   re- 

? nested  that  this  case  might  be  stated  for  the  opinion  of  the 
/ourt. 

Edinburgh,  6th  March,  1877. 
I  am  of  opinion  that  the  determination  of  the  Commissioners 
is  wrong. 

(Signed)        John  Marshall. 


Note. — The  business  premises  are  under  the  same  roof  as  the 
dwelling-houee,  and  are  undoubtedly  attached  thereto,  although 
there  is  no  internal  communication  between  them,  and  as  both 
are  occupied  by  the  same  person  they  must  be  valued  in  cumulo 
under  the  statute. 

(Intd.)        J.  M. 
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No.   24.— In   THB   EXGHBQn£B.'ENGLAND. 

12th  June,  1877. 


The  Imperial   Continental  Gas  Associ- 
ation   ..----    Appellant, 

and 
Henry  Nicholson  (Surveyor  of  Taxes)  -    Respondent 


Income  Tax. — Incorporated  English  Company^  having  its 
office  in  England^  liable  as  a  person  in  the  United  Kingdom  Jor 
the  whole  of  its  profits  wherever  made. 


CASE. 

Points  of  Argument.  !•  The  Imperial  Continental  Gas 

.._  Association  having    required  to  be 

Fob  the  Appbllantb.  assessed    to    income    tax    bv    the 

The  following  are  the  points  Special     Commissioners    made    by 

intended  to  be  inslBted  upon  on  their  secretary  a  return  under  Sche- 

behalf  of  the  AppelhmtB  on  the  dulc  D.    for  the  year  1875  ending 

?r?hT*he  X^^  «e  not  *»»«  5th  April  1876  o£  210,656/. 
liable  to  be  aaBefleed  npon  the      2.    The  said  Association    are    a 
whole  of  their  profitB  whererer  Company      oriirinally      established 

made.  j        xi.  ^  •  *  _a 

2.  That  the  asfleeement  ehonld  be    »™er    the   provisions   of  a    CO-part- 

confined  to  the  profits,  whioh  nership    deed     beanng  date    9th 

actnally  are  received  in  Bnj.   March      1825    for    the  purpose   of 

land,  and  should  net  include  -,„^^i    -^^  ^ui^^     4.^,»«.«  m.^A    .^l.^^. 

profiti    made     and     retained   fuppiywg  Cltiesj    towns,  and   places 

abroad.  in  foreign  countries  with  gas,  and 

3.  That  the  Appellants  correctly  were    incorporated      by    an      Act 

oTtnS^poSSS'oai!'  ""^  16  &  17  Vict.  o.  190,  intituled  "An 

Act  for  consolidating  and  amending 

FOE  THE  BE8P0KDENT.  ^j^^  ^^^    ^j   ^^^    \^^^   ^j   ^j^^  j^ 

1.  That  the  Imperial  Continental  perial  Continental  Gas  Association." 
^Xi^'^^,!"'^,^  The  said  Act  was  repealed  b,  "  The 

rated  by  Act  of   Parliament,   imperial   Contmentai  iras   Associa- 
having  its  office  in  England,  is  tion  Act,  1870,"  but  the  Association 

i^dinrn^"uni^"ET  f^"-!^  incorporated  by  virtue  of 

dom,  and  is  liable  to  income   the  saiQ  iast-mentioned  Act. 

tax  under  Schedule  D.  of  the        3.  The   officcs   of  the  Association 

^I'J?  n?  Z  IhL'^'n^'Vhp  ai-c  at  30,  Clement's  Lane,  Lombard 

rospoct  of  the  wnolc   oi  tne    ^  •      j.i_      r\'x         t  t       ^  j 

actual  profits  and  pains  of  the    otrccl,  in   the   Oitjr   ot  JLondon  and 

Company   derived    from    its  the  meetings    of    the    directors  of 

buHiness,   whether    carried  on    al      Aganoifttion    take    nlapp  at  «?iioh 
in    the    United    Kingdom    or   ^"J?   -'^^BBOCiawon   WKe   piace  ai  sucn 

elsewhire.  OthcCS. 
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3.  Thai  Iho  Awoctotion  bdnff  mi       4.  The    AsflOOiatioD     0088688     in- 

having  its  offloe  in  England,  tenures  in  goB  works  in  France, 
is  liable  to  inoome  tax  under  Germany,    Austria,     Holland,    ^^ 

^S!^i:'^JS^*JZ  B«>«i"P.  ^  P~fit»  0*  which  whpUy 
annual  profits  and  gains  da-  anse  in  those  foreign  countries  ; 
rived     from     its    bosiness,  and,  in  such  of  them  as  have  a  tax 

uSiSTKl^orltowhS  «1T»^«°*  to  the  income  tox,  those 
and  whether  snoh  profits  or  profits  are  assessed  to  such  tax. 
gains    be    remitted    to    the       5.  The    said     sum    of     210,665/. 

8.  T^^fZTotte  ease  ^^"8    *K  *'"^^*.  f}^^    ^    ^^"^ 
it  appears  that  the  AsBcoiation  return  made  on  behalf  of  the  Asso- 

rejdes  in  the  United  Kingdom,  ciation  in  respect  of  profits,  is  made 

*•  ^ph^5:?4tfc  «P  of  two  sums  videUce^  208.805/. 

son  (Bzoheqner  D.  488)*  has  and    1,860/.     The  sum  of  208,805/. 

decided  that  the  Association  was  Stated  to  be  in  respect  of  pro- 

!:SLf  •5°gSi^ff2SS.'  fitB  from    foreign    po«««sions,  and 

able  upon  the  whole  of  its  the  8Um  of  1,860/.  was  stated  to  be 

gains  and  profits  derived  from  in  respect  of  interest  of  money. 

it«  business,  whether  carried  g    ^|^                        .                   j^j^jf 

on  in  the  United  Kingdom  or  -  "V     ^1      ^^r.      1^.*'^"    ^  .      ~r^ 

elsewhere.  of  the  Association  for  connnmg  the 

5.  That    the    return    made    on  amount   of   the   return   to   the  said 

SSd'to  AnSbcff'th:  »««»  »  that  the  said  snm  of 
case  is  badin  law.  208,805/.  represents  the  profits  of 

6.  That  the  assessment  made  hj  the    Association   from    foreign    pos- 

the  Commissioners  as  stated  gessions  actually  remitted  and 
m  paragraph  (7)  of  the  case  "^°7*""*»       «vi»m»**j       »«uiiuv^^       «u^ 

is  good  in  law.  which   would  have  to  be  remitted 

to  the  United  Kingdom  to  make  up  (together  with  1,860/.  in- 
terest of  money  lent  in  the  United  Kingdom)  the  interest  on  tiie 
debenture  debt  of  the  said  Association,  and  the  gross  total 
amount  found j[from  time  to  time  by  the  directors  to  be  applicable 
for  the  purposes  of  diyidend,  including  both  the  dividend  paid 
to  non-resi^knt  shareholders  and  that  paid  to  resident  share- 
holders. And  further  that  the  profits  ultra  such  remittances, 
a^  wholly  arising  abroad  as  aforesaid,  are  never  transmitted 
to  this  country  at  all,  but  are  retained  abroad  in  liquidation  of 
charges  and  expenses  arising  abroad  from  the  exiffencies  of  con- 
tracts for  liffhtinff  foreign  places,  and  are  not  diyided  among 
the  shareholders  either  in  this  country  or  abroad. 

7.  The  Special  Commissioners  in  making  their  assessment 
charged  the  Association  in  the  sum  of  258,668/.  in  respect  of  the 
whole  of  their  profits.  Assuming  the  assessment  to  be  made  on 
the  right  principle  (which  the  AppeUants  deny),  it  is  admitted 
for  the  purposes  of  this  case  that  the  Association  ought  to  be 
assessed  m  tne  sum  of  258,668/. 

8.  Against  such  assessment  the  Association  gaye  notice  of 
appeal,  and  the  appeal  was  heard  by  the  Special  Commisaionent 
at  their  office  on  the  27th  July,  1876,  when  Mr.  Albert  F.  Jack- 
son, the  secretary,  attended  with  Colonel  Wilkinson,  one  of  the 
directors. 


AfUe,  page  88. 
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9.  No  accounts  were  produced,  the  secretary  stating  that  the 
said  Association  contend  that  the  assessment  should  be  confined 
to  profits  accruing  in  the  United  Kingdom,  and  to  so  much  of 
those  accruing  abroad  as  are  receiyed  bj  them  in  the  United 
Kingdom  for  distribution  amongst  the  shareholders,  whether 
residing  in  the  United  Kingdom  or  elsewhere. 

10.  The  Special  Commissioners  decided  that  the  Association 
were  liable  for  the  whole  of  their  profits,  and  confirmed  the 
assessment  made  bj  them  on  the  amount  thereof,  258,668/.,  the 
secretary  of  the  Association  expressing  his  dissatisfaction  at  the 
decision. 

11.  On  the  17th  August  the  Association  through  the  secretary 
required  the  Special  Commissiotiers  by  notice  in  writing  to  state 
and  sign  a  case  for  the  opinion  of  the  Exchequer  Division  of  the 
High  Court  of  Justice,  which  was  stated  and  signed  accordingly  ; 
and,  in  conformity  with  the  order  of  Mr.  Baron  Huddleston, 
dated  the  3rd  January,  1877,  the  case  has  been  amended,  and 
we  now  sign  such  amended  case. 

The  question  for  the  opinion  of  the  Court  is  whether  the 
assessment  made  by  the  Commissioners  is  in  principle  coiTect. 

(Signed)        B.  M.  Lynch. 

SUDLBY. 

Dated  this  9th  day  of  May,  1877. 


Judgment. 

Kelly y  C.B. — In  this  case  of  the  Imperial  Continental  Gas 
Association  against  Nicholson,  which  we  are  all  agreed  has  been 
very  admirably  argued  before  us,  .and  it  certainly  has  raised 
considerable  doubt  in  the  mind  of  the  Court,  especially  the  Tcry 
able  argument  of  Mr.  Charles,  it  appears  to  me  upon  an  atten- 
tive consideration  of  the  Acts  of  Parliament,  and  of  the  decisions 
of  this  Court  in  what  we  may  call  briefly  the  Cesena  case,  that 
the  Crown  is  entitled  to  the  judgment  of  the  Court.  In  the 
first  place,  let  me  observe  that  there  is  really  no  substantial  dis* 
tinction  of  any  kind,  either  in  fact  or  in  principle,  between  the 
case  now  before  us  and  the  Cesena  case,*  the  one  and  the  other, 
they  are  both  cases  in  which  a  joint  stock  company  incorporated 
an  incorporated  company  under  the  Joint  Stock  Companies' 
Act  existing  in  England,  established  in  England,  registered  in 
England,  and  within  the  meaning  of  the  language  of  the  Acts 
of  Parliament  resident  in  England,  happened  to  be  possessed  of 
very  extensive  works  in  a  foreign  country  or  in  foreign  countries, 
in   which  what   may  not   be  improperly  called  a  manu&ctory 

J ,  MB  ^M  - -     -  I  ■  ■ ' ' ' " -^ -. 
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and  trade  ib  carried  on,  and  carried  on  at  a  profit,  but  in  which 
ail  that  is  earned  in  the  way  of  profits  is  earned,  but  when 
earned  and  when  the  profit  is  ascertained,  it  becomes  the  pro- 
perty and  is  payable  to  the  joint  stock  cdtnpany  established  and 
resident  in  tnis  country,  which  is  assessea  for  income  tax  in 
respect  of  the  whole  of  that  profit ;  and  the  objection  made  to 
the  assessment  is  that  it  ought  to  be  assessed  only  on  that 
portion  of  the  profit  accirued  and  receiyed  which  is  remitted  to 
this  country  and  is  receiyed  in  this  country  by  the  joint  stock 
coDopany  in  Question. 

Now  the  difference'  in  fact,  but  it  is  scarcely  a  difference  at 
all,  is  this,  that  in  the  Casena  Company's  case  the  profits  of  the 
company  in  the  year  in  question,  or  the  ayerage  of  years,  which- 
eyer  it  may  haye  been,  but  I  say  in  the  year  in  question,  con- 
sisted of  a  certain  sum  of  money  which  became  and  was  dealt 
with  in  the  form  of  a  diyidend  payable  to  the  whole  of  the 
shareholders  of  the  company,  whereas  in  the  present  case  the 
profit  which  had  been  acquired  by  the  company  in  question,  by 
means  of  its  yery  extensiye  dealings  in  foreign  countries,  has 
been  applied  not  altogether  in  the  form  of  a  dividend  and  paid 
as  a  dividend  to  the  shareholders  in  the  company,  but  a  portion 
of  it  though  profit,  and .  though  a  portion  of  it  has  undoubtedly 
been  made  into  a  diyidend  and  as  a  diyidend  paid  to  the  share- 
holders of  the  company,  another  portion  of  the  profit  has  never 
been  treated  as  or  made  into  the  form  of  a  dividend,  but  has 
been  applied  by  the  company  in  some  way  not  very  well  defined 
in  the  case,  but  in  some  manner  in  which  the  company  were 
entitled  to  apply  it,  it  was  profit  received  which  might  if  they 
had  thought  nt.  It  might  haye  been  appropriated  to  the  divi- 
dend which  was  divisible  and  diyided  among  the  shareholders ; 
but  they  thought  fit  to  apply  it  in  some  other  way,  in  improving 
their  works  or  something  of  that  descriptioii,  but,  whatever  it 
was,  it  existed  in  the  shape  of  profit,,  it  was  made  in  the  shape 
of  profit,  a  great  portion  and  by  far  the  greater  portion  became 
a  aividend  and  was  distributed  amongst  the  shareholders,  but 
another  portion  was  disposed  of  according  to  the  will  of  the 
company  and  possible  under  some  resolution  or  resolutions  of 
the  company  in  some  other  manner,  still  it  was  all  profit  and 
would  only  differ  from  the  profits  acquired  in  the  Cesena  case  in 
this,  that  in  that  case  the  whole  of  the  profit  acquired  was  dis- 
tributed in  the  shape  of  a  diyidend  among  the  shareholders, 
whereas  the  profit  here  was  distributed,  one  portion  among  the 
shareholders  and  the  other  portion  applied  oy  the  company  at 
their  pleasure  to  some  other  purpose.  But  in  both  cases  t fieri: 
was  tnis  feature  common  to  both  cases,  and  which  has  raised  the 
question  which  was  before  this  Court  in  the  Casena  case,  and 
which  is  before  this  Court  now,  that  a  portion  only  of  the  entire 
profit  acquired  was  remitted  to  this  country,  and  was  conse- 
quently ever  receiyed  by  the  joint  stock  company  in  this 
country.  In  the  Casena  case  that  occurred  in  this  way : 
a  number  of  the  shareholders  of  the  company  were  resident  in 
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this  couutry,  but  a  number,  I  believe  a  great  number  of  the 
shareholders  in  the  Cesena  case  were  resident  in  Paris,  in  Italy, 
and  in  various  parts  of  the  continent,  and  consequently  that 
portion  only  of  the  profit  which  was  payable  to  the  shareholders 
in  this  country  was  ever  remitted  to  this  country,  and  all  the 
oth(ir  was  paid  to  the  shareholders  resident  in  Paris  and  else- 
where on  the  continent  of  Europe.  Here  a  portion  only  of  the 
money  has  been  remitted  to  this  country,  that  portion  payable 
in  the  shape  of  a  dividend  to  the  shareholders  of  this  companv. 
The  other  portion  was  never  remitted  to  this  country  at  all. 
On  all  these  points,  therefore,  in  everything  which  constitutes 
the  substance  of  the  case,  and  indeed  of  the  one  and  the  other 
case  the  two  cases  are  identical.  It  was  a  joint  stock  company 
formed,  registered,  and  established,  and  ordinarily,  I  say,  within 
the  meaning  of  the  Acts  of  Parliament  resident  in  this  country, 
the  property,  or  the  undertaking,  or  the  works,  whatever  they 
may  be  called,  out  of  which  the  profits  arose,  and  by  means  of 
which  the  profits  were  made,  all  m  the  continent  of  Europe,  all 
belonging  to  them  in  this  country,  and  a  portion  only  of  the 
profits  was  remitted  to  this  country  in  the  one  case  as  in  the 
other  case.  The  other  portion  was  applied  in  some  other  way 
and  applied  on  the  continent  of  Europe.  Under  those  circum- 
stances, therefore,  the  two  cases  being  substantially  identical,  if 
we  were  to  five  effect  to  the  v^ry  able  argument,  as  I  say  again 
and  a^ain,  of  Mr.  Charles,  we  must  in  effect  and  decidedly  over- 
rule the  decision  of  this  Court  in  the  Cesena  case,  which  being  a 
decision  of  this  Court  of  some  two  judges  of  this  Court,  would 
be  an  act  which  I  should  be  very  unwilling  to  do  ;  but  still  if  I 
were  perfectly  satisfied  not  only  that  in  point  of  law  that  deci- 
sion was  wrong,  but  that  justice  required,  there  being  no  appeal 
in  this  case,  that  we  should  give  ciiect  to  the  argument  which 
has  now  been  offered,  I  do  not  say  I  should  not  be  prepared  to 
take  that  course,  but  upon  full  consideration  of  the  Acts  of  Par- 
liament it  appears  to  me  the  objection  of  Mr.  Charles  or  the 
argument  of  Mr.  Charles,  even  if  it  had  been  offered  and  braught 
under  the  attention  of  the  Court  in  the  Cesena  case,  ought  not 
to  have  prevailed  and  ought  not  to  prevail  now.  And  it  is  on 
these  grounds  the  case  comes  before  us.  The  question  that  that 
argument  raises  is  whether  this  case  is  for  all  purposes  to  be 
treated  as  within  Schedule  A.,  not  only  whether  tnese  gas  works 
on  the  continent  of  Europe  are  to  be  considered  as  property 
substantially  speaking,  as  land  on  the  continent  of  Europe, 
not  only  in  construing  the  different  schedules,  Schedule  A., 
Schedule  B.,  Schedule  C,  and  Schedule  D.,  but  also  in  giving 
effect  to  the  cases  and  the  rules  for  carrying  the  schedules  into 
effect  to  be  found  in  various  parts  of  the  old  Act,  the  5th  and  6th 
of  Victoria,  and  in  tho  Act  of  the  16th  and  17th  of  Victoria. 

Now  when  we  look  to  the  Act  of  Parliament,  Schedule  A. 
being  in  the  first  instance  for  lands,  tenements,  hereditaments, 
and  heritages,  we  certainly  do  find,  when  we  refer  to  the  60th 
section,  and  it  is  upon   this  section  and   all    that   follows   that 


UHDSE  THB  AOT   37  VlCT.   C.    16.  14$ 

reliance  is  idaoed  bj  the  learned  coansel  for  the  company,  that 
the  duties  in  Schedule  A.  are  to  be  asBeesed  and  charged  undiir 
the  following  rules,  and  shall  be  deemed  and  considered  to  be  a 
part  of  the  Act,  and  so  forth.  Then  we  find  a  general  rule  for 
assessing  the  annual  yalue  of  the  lands,  tenements,  heredita- 
ments, or  heritages  charged  under  Schedule  A.,  and  which  shall 
be  understood  to  be  the  rent  hj  the  year,  the  rack  rent  or  the 
average  rent  hj  the  year  of  the  land  and  tenements  in  question. 
Then  we  find  in  No.  2  the  mode  in  which  the  tax  is  to  be 
assessed  in  respect  of  tithes  and  certain  other  descriptions  of 
property  referred  to.  Then  we  find  in  No.  3  and  No.  4  other 
provisions  take  place  ;  there  are  other  cases  and  there  are  other 
rules,  but  finally  we  find  that  No.  3,  the  rale  for  estimating 
the  lands,  teneqients,  hereditaments,  or  heritages  herin-after 
mentioned,  which  are  not  to  be  charged  according  to  the 
preceding  general  rule,  is  substantially  as  follows  : — the  annual 
▼aloe  of  the  properties  (and  all  that  is  afterwards  dealt  with 
is  certainly  callea  **  properties  '*)  herein-after  described  shall  be 
understood  to  be  the  full  amount  for  one  year  or  the  average 
amount  for  one  year  of  the  profits  received  within  the  respective 
times  herein-after  mentioned.  Then  they  deal  with  limestone, 
chalk,  and  so  on,  which  are  made  to  be  'properties  within 
this  Schedule  A.,  and  then  with  mines  of  coal,  tin,  lead,  and  so 
forth,  which  are  made  properties  within  Schedule  A. ;  and,  lastly, 
we  find  iron  works,  gas  works,  salt  springs,  and  so  on.  Gas 
works  are  also  to  be  made  property  or  properties  within 
Schedule  A.,  and  are  to  be  dealt  with ;  and  it  is  therefore  con- 
tended that  these  gas  works,  though  they  are  not  strictly  speak- 
ing land  or  landed  property  at  all,  but  are  in  effect  only  works 
by  which  a  certain  manufactory  and  trade  is  carried  on,  the 
manufacture,  namely,  of  gas,  and  the  trade  of  supplying  gas  for 
money  and  for  profit  to  various  persons  to  whom  it  is  supplied  in 
various  parts  of  Europe,  we  find,  no  doubt,  that  that  is,  for  the 
purpose  of  this  portion  of  the  Act  of  Parliament,  treated  as  pro- 
perty, and  as  property  within  and  stkbject  to  the  operation  of 
Schedule  A.  and  the  cases  and  rules  for  carrying  that  Schedule 
into  effect.  But  when  we  come  to  look  carefully  at  the  whole  of 
the  provisions  in  all  these  cases  and  rules  touching  Schedule  A., 
and  particularly  those  which  relate  to  and  include  these  gas 
works,  we  find  they  are  all,  and  necessarily  so,  within  this 
kingdom  of  England,  and  there  is  nothing  to  be  found  in  any 
one  of  these  rules,  or  in  any  on^  of  these  cases,  carrying  it 
to  its  utmost  extent,  of  any  dealing  with  gas  works  which 
can  relate  to  and  include  gas  works  not  in  this  country,  but 
are  gas  works  either  in  the  colonies  or  on  the  continent  of 
Europe.  Under  these  circumstances,  and  as  we  find  that  these 
provisions  which  would  treat  these  gas  works  as  property  within 
Schedule  A.  relate  only  to  gas  works  in  England,  and  that  the 
whole  of  the  provisions  in  the  eases  and  in  the  rules  here  pointed 
out  with  reference  to  gas  works  and  every  other  description  of 
property  which  is  within  Schedule  A.,  arc  all  in  the  kingdom  of 
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BnglaDd,- within  this  ooontrj,  none  of  them  are  abroad,  there  is 
no  provision  at  all  applying,  directly  or  indirectly,  to  gas  works 
or  any  property  of  tnis  description  abroad.  It  appean  to  me  the 
whole  effect  of  this  part  or  these  parts  and  portions  of  the  Act  of 
Parliament  relating  to  gas  works  in  England  1^  no  application 
whatever  to  gas  works  which,  like  those  under  consideration  in 
the  present  case,  are  on  the  continent  of  Europe.  Under  these 
circumstances,  therefore,  we  have  only  to  consider  the  law 
concerning  them,  treating  them  as  within  Schedule  D.,  which 
undoubteSy  they  are, '  being  gas  works  on  the  continent  of 
Europe,  and  having  regard  to  all  the  provisions  concerning  them. 
It  is  unnecessary  to  go  through  the  different  sections  of  the 
Act  of  Parliament,  the  different  cases,  and  the  different  rules  for 
expoundine  and  carrying  into  effect  the  original  provisions  in 
the  Act  of  Parliament  touching  Schedule  D.,  and  every  descrip- 
tion of  property,  or  work,  or  undertaking  within  it,  because  m 
all  respects  that  can  apply  to  the  present  case,  the  present  case  as 
identicial  with  -the  case  of  the  Cessna  Company.  It  is  a  joint 
stock  company  established  and  resident  in  England  ;  the  whole 
property  of  the  Company,  the  whole  of  the  sources  of  the  profit 
of  the  Company,  the  whole  of  the  works  of  the  Company,  are 
not  in  Engukndy  but  on  the  continent  of  Europe.  The  whole 
profit  of  the  Company  is  received  and  acquired  on  the  continent 
of  Europe,  and  a  great  portion  of  it  is  applied,  distributed,  and 
spent  on  the  continent  of  Europe.  Therefore  in  all  these  points 
the  two  cases  are  identical,  and  upon  the  ground  to  which  I  have 
adverted,  that  these  provisions  under  section  60,  and  touching 
Schedule  A.,  are  not  applicable  to  any  but  gas  works  in  the 
kingdom  of  England,  ana  have  no  application  to  a  case  like  this, 
where  they  are  altogether  abroad,  I  think  that  the  argument  of 
Mr.  Charles,  able  as  it  really  is,  and  captivating  as  it  seemed  at 
first  sight,  ought  not  to  prevail,  and  that  under  the  circum- 
stances of  the  case,  this  being  a  foreign  undertaking,  that  is  an 
undertaking  in  a  country  on  the  continent  of  Europe,  but 
belonging  to  a  joint  stock:  company  established  and  registered 
here  in  this  kingdom,  that  the  whole  of  the  profits,  whether  that 
•portion  of  them  which  has  been  remitted  and  received  in  this 
country,  or  any  that  has  been  applied  on  the  continent  itself, 
the  whole  of  the  profits  are  assessable  to  income  tax  in  this 
country,  and  that  consequently  the  right  of  the  Crown  is  estab- 
lished, and  the  judgment  should  be  in  Iftvour  of  the  Crown. 

I  ought  to  add,  at  the  request  of  my  brother  Cleasby,  that, 
being  a  shareholder  in  this  Company,  he  does  not  think  he 
ought  to  be  a  party  to  the  judgment  given  in  this  case. 

Hvddleston^  B. — The  real  practical  question  in  this  case  is 
whether  the  Imperial  Continental  Gas  Company  are  to  be 
assessed  in  this  country,  where  their  place  of  business  is,  on  a 
sum  of  258,668/.  or  a  sum  of  210,665/.  The  Company  claims 
exemption  as  to  48,003/.  on  the  ground  that  that  sum  is  or  are 
profits  never  transmitted  to  this  country  at  all,  but  retained 
abroad  in  liquidation  of  charges   of  expenses    arising   abroad 


UHDBB  THB  ACT   37    ViOT.   C.   16-  145 

from  the  exigencies  of  contiraots  for  lighting  foreign  places,  and 
not  diyided  among  the  shareholders)  either  in  this  country  or 
abroad. 

Now  Mr.  Charles  sajs  that  if  that  is  to  be  taken  as  part  of 
the  profits,  as  it  undonbtedlj  is,  as  a  trade,  he  concedes  that  it 
would  be  assessable ;  but  he  sajs  you  must  not  look  at  it  in  that 
Ught,  because  ffas  works  are  to  be  assessed  in  the  way  that  real 
property  should  be  assessed,  namely,  as  he  sa^^s,  under  the  fifth 
case  of  section  100,  Schedule  D.,  and  therefore  it  is  not  assessable, 
because  it  has  not  been  actually  received  annually  in  this 
country.     That  raises  the  question  for  our  consideration. 

Now  I  want  first  of  all  to  see  whether  this  is  really  profits  of 
a  trade.  They  are  clearly  profits  arising  from  something  that 
has  been  carried  on.  They  are  profits  arising  from  the  side  and 
manufacture  of  gas  abroad. 

I  cannot  help  thinkinff  that  in  ordinary  parlance  that  is  a 
trade.  The  mere  fact  that  it  is  gas  does  not  distinguish  it,  as 
far  as  I  can  see,  from  any  other  trade.  It  is  made,  manufactured, 
and  sold,  and  the  profits,  looking  at  it  as  a  book-keeping  con- 
cern, are  what  is  received  minus  tne  outooing  expenses. 

Now,  if  I  look  at  the  words  of  Schedule  D.  in  tne  16th  and  17th 
of  Victoria,  chapter  34,  it  seems  to  be  clear  that  those  profits 
come  within  those  words.  They  are  the  annual  profits  arising 
or  accruing  to  a  person  (for  this  purpose  we  may  hold  a  corpora- 
tion to  be  a  person)  residing  in  the  United  Kingdom  for  some 
kind  of  propertv.  The  words  are  '^  from  any  kmd  of  property 
'^whatsoever,  whether  situate  in  the  United  Kin^om  or  else- 
'^  where,  and  for  and  in  respect  of  the  annual  gams  arising  or 
^accruing  to  any  person."  They  clearly  are  profits  arising 
from  or  acc'ruinff  to  a  person  in  the  United  Kingdom  from 
property  out  of  the  United  Kinedom,  and  therefore  clearly  come 
within  the  words  of  Schedule  1).  Mr.  Charles  does  not  deny 
that,  but  he  says  that  they  are  assessable  under  case  5,  and 
not  under  case  1.  As  I  understand  Mr.  Charles'  argument,  and 
certainly  it  is  not  from  any  fault  on  his  part  one  fails  to  under- 
stand it,  for  he  argued  it  most  ably,  he  says  it  may  be  it  comes 
within  Schedule  I).,  but  you  must  assess  it  under  case. 5  of 
Schedule  D.,  and  he  says  that  that  is  so  because  in  fact  the  works 
abroad  are  foreign  possessions,  and  he  says,  "  I  say  it  is  so  by 
**  referring  to  the  Act  of  Parliament,  and  to  the  cases  under 
'*  Schedule  A.,  because  under  No.  3  of  Schedule  A.  gas  works  are 
^*  placed  in  the  category  of  lands,  tenements,  and  hereditaments, 
'*  and  the  assessments  are  to  be  on  the  annual  value  of  those 
"  properties."  That  is  what  I  understand  Mr.  Charles  to  argue  ; 
and  he  says,  "  These  being  foreign  possessions  you  are  only  to 
**  assess  them  under  the  fifth  case  for  that  money  which  is 
*^  actually  received  in  this  country."  Well,  I  must  say,  that  if 
his  view  is  correct,  that  case  of  the  Cesena  Sulphur  Works  was 
wrongly  decided,  because  it  is  exactly  this  case.  There  is  no 
distinction  between  mines  and  gas  works.  Mines  are  mentioned 
specifically  in  the  second  subsection  of  No.  3  attached  to  Schedule 
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A.,  bat  gu  works  are  in  the  third  sabfleetioD,  hot  all  the  mlee 
with  reference  to  them  are  applicable  to  the  first,  seocmd,  and 
third,  and  therefore  as  far  as  tnis  case  of  the  Gesena  Company  is 
concerned  it  is  exactly  on  all  fours,  and  so  it  is  in  its  dream- 
stances  as  pointed  out  by  my  Lord,  and  I  do  not  wish  to  repeat 
that  again.  I  recollect  perfectly  well  iu  the  Cesena  case  an  arga- 
ment  was  raised  with  rafeience  to  how  far  the  profits  woald  be 
assessable  where  a  portion  of  them  was  paid  to  persons  abroad 
and  had  neyer  come  to  this  country.  Weil,  it  is  said  that  point 
was  not  raised  in  the  Cesena  case.  The  point  that  Mr.  Charles 
suggests,  it  is  said,  was  not  raised  in  the  Cesena  case.  It  has 
been  urged  that  he  has  argued  this  part  of  the  case  with  great 
ability  ;  I  am  bound  to  agree  in  that,  but  I  think  one  word  of 
praise  must  be  awarded  to  Mr.  Dicey,  who  no  doubt  furnished 
a  complete  answer  to  what  was  a  captivating  argument  of  Mr. 
Charles. 

Now  what  is  that  argument  ?  It  is  obyious  that  this  Schedule 
D.,  which  is  with  reference  to  trades  and  to  gas  works,  is  confined 
to  gas  works  in  the  United  Kingdom.  It  says  in  substance 
certain^  tliiogs  shall  be  assessable ;  amongst  those  things  gas 
works  in  England  shall  be  assessable  as  real  property.  1  cannot 
help  thinking  that  it  might  have  required  a  legislatiye  interpre- 
tation to  put  that  construction  upon  gas  works.  I  really  cannot 
see  that  the  manufacture  of  ffas  is  not  a  trade.  I  cannot  under- 
stand that  it  is  not  just  as  much  as  a  trade,  although  it  is  carried  on 
with  buildings  and  by  pipes  put  in  the  ground,  as  a  hotel  business 
abroad  is  carried  on,  by  means  of  bufldings,  gardens,  and  hotel 
premises.  It  could  never  be  said  a  company  rormed  in  England 
for  the  purpose  of  carrying  on  the  business  of  hotel-keepers  all 
through  the  continent  were  not  to  be  assessable  *  in  England, 
because  it  happened  they  carried  on  their  business  by  means  of 
houses  or  gaidens.  I  say  it  required  a  legislative  enactment  to 
brine  gas  works  within  th^  category  of  property,  and  there  is  no 
legislatiye  enactment  with  reference  to  gas  works  abroad.  I  can- 
not help  feeling  that  gas  works  abroad  are  to  be  considered  as  the 
works  used  for  the  manufacture  of  gas,  to  be  a  trade,  and  are 
not  within  the  view  which  Mr.  Charles  put  forward  as  bein^ 
possessions  abroad,  or  in  the  nature  of  hinds,  tenements,  and 
so  on. 

Now  Mr.  Charles  certainly  put  two  points  very  strongly  no 
doubt  to  show  that  the  first  case  under  section  100  of  Schedule 
D.  would  not  be  applicable  to  the  gas  works  abroad,  and  he 
argued  that  under  nue  five,  which  applies  to  both  cases  one  and 
two,  there  would  be  no  power  to  charge  the  duties  in  one  division, 
unless  where  the  person  is  engaged  in  different  concerns,  in  trade 
in  different  places.  That  no  doubt  at  first  raises  a  difficulty,  but 
it  says,  ^*  every  statement  of  profits  to  be  charged  under  this 
**  schedule  shall  include  every  source  so  chargeable  on  the  person 
^  delivering  the  same  on  his  own  account,  or  on  account  of  any 
^  other  person,  and  every  person  shall  be  chargeable  in  respect  of 
**  the  whole  of  such  duties  in  one  and  the  same  division,  and  by 
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**  the  aune  CominiBBioiien  (except  in  caaes  where  the  same  penon 
^  shall  be  engaged  in  different  partnerships,  or  the  same  person 
^  shall  be  engaged  in  different  concerns  relating  to  trade  or 
**  manufactare  in  diyers  phioes,  in  each  of  which  cases  a  separate 
*'  assessment  shall  be  made  in  respect  of  each  concern  at  the  place 
'^  whore  such  concern  if  singly  carried  on  ought  to  be  charged  as 
^  herein  directed)."  Where  is  the  business  concern  of  these  gas 
works  ?  In  England.  If  the  concern  was  carried  on  in  different 
places  it  might  be  assessed  in  different  places,  but  here,  as 

E>inted  out  bj  Mr.  Dicej,  according  to  our  decision  in  the  Jute 
ompany's  case,  and  tiie  Cesena  Company's  case,  the  business  is 
carried  on  at  the  place  where  the  oraers  emanate.  That  is  the 
central  point  where  the  business  is  carried  on,  where  the  direc- 
tors meet,  from  whence  the  orders  are  issued,  and  where  the 
whole  transactions  occur,  and  according  to  the  5th  part  of  this 
clause  it  would  be  assessed  there.  Then  Mr.  Charles  also  called 
our  attention  to  the  108th  section  for  the  same  purpose.  If  I  am 
right  in  my  yiew  that  these  gas  works  were  not  foreign  posses- 
sions that  section  does  not  apply,  because  it  only  applies  to 
foreign  possessions.  On  the  wnole  I  am  clearly  of  opimon  these 
worn  are  assessable  for  that  sum  of  48,003/.,  wd  that  therefore 
our  judgment  should  be  for  the  Crown. 

Mr,  Dicey. — I  ask  your  Lordship  to  make  an  order  for  costs. 

Kelly f  C.B. — Yes,  it  must  be  with  costs. 

Mr,  Charles. — I  should  haye  asked  your  Lordships  to  follow 
the  Cesena  Company's  case,  the  point  I  haye  urged  before  the 
Court  being  an  entirely  new  one. 

■ 

Kelly^  C*B. — In  the  decision  of  the  Cesena  case,  as  it  was  the 
first  time  the  case  came  before  the  Court,  I  thought,  each  party 
ought  to  pay  his  own  costs,  but  as  this  is  the  second  time,  though 
upon  a  new  point,  it  is  an  appeal  from  the  Cesena  case,  and  we 
must  order  costs. 
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No.  25. — Ik  thb  Exchbqites.— Scotland. 

23rd  August  1877. 

t 

Before  Thb  Lobd  Okdikaby. 


Income  Tax. — Where  the  Swrveyor  of  Taxes  is  not  appointed 
Assessor  under  the  Lands  Valisation  (Scotland)  Acts^  the 
Valuation  is  not  binding  for  the  purposes  of  the  Income 
Tax  Acts;  and  the  Assessment  to  Income  Tax  is  to  he  made 

_i_        *  ««■ 

under  the  Rules  in  the  Acts  relating  to  that  Tax, 


Case  stated  on  the  Appeal  of  William  Meusies,  Farmer,  Keilator, 
Killin,  under  ^'The  Customs  and  Inland  Revenue  Act, 
1874  "  (3T  Vict.  c.  16). 

At  a  Meeting  of  the  Commissioners  under  the  Property  and 
Income  Tax  Act,  6  &  6  Vict.  c.  35,  and  subsequent  Acts 
for  the  eounty  of  Argyll*  held  at  Obloi  on  the  11th  May 
1877. 

William  Menxies,  farmer,  Eeilator,  Killin,  appealed  against  the 
assessment  of  172.  10«.  duty  under  Schedule  A.,  and  also  against 
the^  assessment  of  .71.  6#.  \Qd.  sterling  duty  under  Schedule  B., 
made  on  him'  for  the  year  1876-77,  in  respect  of  his  being  lessee 
of  the  fariyi  and  lands  of  Kinlochbeg,  Blackoarries,  Blackburn, 
and  Corryyalloch,  including  the  shootings  and  fishings  thereon. 

Ist.  The  Appellant  was  represented  by  Mr.  Alexander 
M' Arthur,  writer,  Oban,  his  agent,  who-  stated  that  the  Appel- 
lant's lease  is  for  a  period  of  13  years,  commencing  at  Whit- 
sunday 1868  ai^d  the  rent  stipulated  for  and  paid  under  said 
lease  is  876Z.  per  annum. 

2nd.  The  surveyor  of  property  and  income  tax  for  Argyllshire 
has  charged  the  Appellant  the  above-mentioned  sum  of  17Z.  10«. 
under  Schedule  A.,  on  the  ground  that  the  real  annual  value  of 
the  subjects  held  by  him  under  said  lease  is  1,4002.  per  annum, 
and  that  he  is  liable  to  be  taxed  under  this  schedule  for  this 
amount  subject  to  a  right  of  relief  against  the  proprietor  for 
the  amount,  which  applies  to  the  rent  stipulated  for  in  the 
lease. 

3rd.  The  surveyor  has  also  charged  the  Appellant  the  above- 
mentioned  sum  of  11,  lbs,  10c2.  under  Schedule  B.,  beiug  the 
amount  applicable  to  said  valuation  of  1,4007.,  chargeable  against 
occupants  of  lands  and  heritages. 
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4th.  The  Appellant  objected  to  these  assessmente  in  respect 
that  he  alleges  he  is  only  liable  to  be  assessed  under  Schedule  B., 
and  that  only  on  the  sum  of  8761.,  th^  hand  fide  rent  which  he 
pays  under  his  l^ase,  and  the  appropriate  tax  under  which 
schedule  is  41.  11#.  Id. 

6th.  The  Appellant  claimed  that  the  case  falls  under  the  rule 
of  valuing  lands  and  heritages  laid  down  by  the  ''  Lands  Yalua- 
*' tion  (Scotland)  Act,"  17  ft  18  Vict.  c.  91.  s.  6,  which  pro- 
vides that  ''when  land  and  heritages  are  hond  fide  let  for  a 
"  yearly  rent  conditioned  as  the  fair  annual  value  thereof,  with- 
''  out  grassum  or  oonsideraiion  other  than  the  rent,  such  rant 
''  shall  be  taken  as  the  yearly  rent  or  value  of  such  lands  and 
^*  heritages  in  terms  of  this  Act/'  ftc. ;  and  that  ttie  present  being 
a  short  lease  (or  a  lease  the  stipulated  duration  of  which  is  less 
than  twenty-one  years)  it  falls  under  this  rule,  and  that  the 
hond  fide  rent  is  alone  the  basis  of  taxation,  whether  the  lease 
be  a  profitable  or  a  losing  one.  He  declined  entering  on  the 
question  of  whether  the  lease  was  a  profitable  one  to  the  extent 
claimed  by  the  assessor,  as  that  was  not  necessary  for  the  decision 
of  the  point  raised. 

The  surveyor  of  ta^ee  (Mr.  Donald  Lament)  submitted  that 
the  Appellant's  arguments  were  wholly  irrelevant  to  the  Statutes 
under  which  the  Property  and  Income  Taxes  are  imposed  and 
levied  and  referred. 

Firstly.  To  the  ''  Valuation  of  Lands  (Scotland)  Act  Amend- 
ment," 20  ft  21  Vict.  o.  68.  s.  3^  which  says:— "Provided 
'*  always,  that  if  in  any  couniy  or  burgh  the  said  Commissioners 
''  or  Magistrates  shall  not  appoint  the  officers  of  Inland  Bevenue 
'^  to  be  such  assessors  as  aforesaid,  then  no  valuation  made  under 
*'  the  said  Act  by  any  other  assessor  or  assessors  shall  be  condu- 
'^sive  against  or  for  the  purpose  of  reducing,  on  appeal  or 
'*  otherwise,  any  assessment,  rate,  or  charge  under  any  Act  of 
**  Parliament  r^ating  to  the  duties  of  excise,  or  the  land  tax,  or 
''  assessed  taxes,  or  income  tax,  or  any  other  duties,  rates,  or  tuces 
"  under  the  care  or  management  of  the  Conunissioners  of  Inland 
^'Bevenue."  The  Api>ellant  replied:  The  section  of  the  Act 
quoted  by  the  surveyor  onlv  enables  him  to  have  entries  that  are 
wrong  in  the  valuation  roU  corrected  for  imperial  taxation  pur- 
poses; he  must  still  abide  by  the  rules  of  valuing  lands  and 
heritages  laid  down  by  the  first-recited  Act,  which  is  not  repealed 
or  altered  by  the  section  quoted  by  the  surveyor. 

Secondly.  The  surveyor  referred  to  the  Act  6  ft  6  Vict.  c.  86. 
s.  60,  No.  1,  declaring  that  "The  annual  value  of  lands,  A^s., 
**  ftc.,  ftc.  under  Schedule  A.  shall  be  understood  to  be  the  rent 
''by  the  year  at  which  the  same  are  let  at  rackrent,  if  the 
'^  amount  of  such  rent  shall  have  been  fixed  by  agreement  rom- 
"mencing  within  the  period  of  seven  years  preceding  the  6th 
**  day  of  April  neat  before  the  time  of  making  the  assessment, 
''but  if  the  same  are  not  so  let  at  rackrent  then  at  the  rack- 
"  rent  at  which  the  same  are  worth  to  be  let  by  the  year ;  which 
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**  role  shall  be  oonstrued  to  extend  to  all  landfi,  tenements,  and 
**  hereditaments/' 

He  referred  also  to  section  68,  rule  7,  of  last-recited  Act 
imposing  the  duty  under  Schedule  B,  and  contended  that  thia 
valuation  was  legal  and  in  accordance  with  the  provisions  of  the 
two  Acts  last  above  quoted,  on  the  ground  that  eight  years  of 
the  lease  had  expired  at  the  term  of  Whitsunday  1876  before  the 
assessment  apx>ealed  against  was  made;  and  that  his  valuation 
would  be  found  considerably  under-stated,  in  the  event  of  the 
lands  being  valued  by  a  person  of  skill  in  terms  of  the  following 
statutes,  viz.,  6  &  6  Vict.  c.  85.  s.  81,  authorising  the  Com- 
missioners to  cause  valuations  to  be  made;  and  also  the  Act 
16  A  17  Vict.  c.  34.  8.  47,  empowering  Appellants  to  require 
a  valuation  by  person  of  skill;  but  the  Api>ellant  declined  to 
crave  such  a  valuation. 

Thereupon  the  Commissioners  refused  the  appeal,  and  con- 
firmed the  charges  under  both  Schedules  A.  and  B.,  on  the  ground, 
inter  alia,  that  the  Appellant  neither  exercised  his  right  to 
claim  a  valuation,  nor  adduced  any  evidence  in  support  of  his 
appeal.  The  Appellant  expressed  himself  dissatisfied  with  the 
decision.  The  surveyor  maintained  that  the  decision  of  the 
Commissioners  is  final  and  conclusive  under  the  Act  37  Vict, 
c.  16.  8.  9,  which  declares  ''that  the  Appellant  or  the  in- 
'' specter  or  surveyor  may,  if  dissatisfied  with  the  determina- 
''  tion  of  the  Commissioners  as  being  erroneous  in  point  of  law 
"  declare  his  dissatisfaction  to  the  Commissioners  who  heard  the 
•'appeal." 

Subsequently,  the  Appellant  craved  a  case  for  the  opinion  of 
the  Court  of  Exchequer,  which  is  here  stated  accordingly. 

C.  A.  M'DouGALL,  Com. 
NsiL  M.  Macdonali),  Com. 


Additional  Statement. 


Edinburgh,  1st  November  1877.' — The  Lords,  having  h^&rd 
counsel  on  the  case  for  William  Menzies,  appoint  the  Solicitor  of 
Inland  Revenue  to  transmit  the  case  to  the  Commissioners,  that 
it  may  be  amended  by  adding  a  statement  of  the  value  of  the 
subjects  as  appearing  in  the  Valuation  Boll ;  also  a  statement  to 
the  effect  that  the  assessor  for  the  county  of  Argyll  is  or  is  not 
the  officer  ot  Inland  Bevenue,  and  any  other  statement  which 
the  Commissioners  may  think  necessary  or  advisable  in  conse- 
quence of  the  above  additions  or  otherwise. 

John  Inolis,  I.P.D. 

Obany  IZth  November  1877. — ^The  Commissioners  for  the  Lorn 
District  of  Argyllshire,  in  obedience  to  the  above  interlocutor, 
beg  to  submit  an  excerpt  from  the  Valuation  Boll  of  the  county 
>of  Argyll  for  the  current  year  1877-78,  in  relation  to  the  subjects 
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in  qnestion.  The  entries  of  the  subjects  in  the  Valuation  Boll 
of  the  previous  year  (1876-77)  were  exactly  the  same.  The 
Commissiotiers  farther  beg  to  state  that  the  assessor  for  the 
county  of  Argyll  is  not  the  officer  of  Inland  BeTenue. 

C.  A.  M'DoiroAti;.,  Conuniasioner. 
T.  W.  MuBRAT  Allait,  Commissioner, 


ExcEKPT  from  Yaluation  Boll  of  Couutt  of  Akctle  for 

Year  1877-78. 


No. 


DMcrlpikn  •# 

SabjeoU. 


ftopitetor* 


TtoOMlt. 


J 


It 


i 


& 


i 
t 


a 


1^ 


s 

•8 

I 

o 

I 


l« 


i 

I 


9* 


No. 


6^10 


8,612 

8,513 
6^14 

(Mn6 


KinlorhbegOrms- 
IBS. 


Black  Corrtot  * 
OonTTalUch 

Shealing. 
Leren  Bridge   - 
CtoQl  ShMlIng  - 
Tartan  Ootuffe 

fliblncs 

■hoottngi. 


Mbs  Dow- 

■16        Of 

Appin. 


Wilttam 


The    heir* 
of    A.    0. 
OampbeU 
of  Monxie. 


£ 
350 


79 
60 


•Wf 


8,510 


8.511 
6^13 

8jns 

8,514 
8,515 


*  NOTB.— KlalocfalMff  flddagi  aad  iiiiooiinci  sublet  to  G.  W.  Brewit,  18,  Qaeen'a  Gate  Gardens,, 
ondon,  for  300/. ;  and  Black  Corrles  to  Peroy  L.  Brewii  for  6002. 

A  true  copy  from  the  Valuation  Roll  of  the  county  of  Argyll  for 

year  1877-78. 

C.  A.  M'DouGALL,  Commissioner. 

T.  W.  MuHBAY  Allan,  Commissioner. 


Judgment. 
1  Div.     Friday,  18th  January  1878. 

Lord  President. — Before  disposing  of  this  case  we  wish  to  be 
quite  sure  that  we  are  right  in  supi>osing  that  only  0ne  question 
was  intended  to  be  raised,  the  question,  namely,  whether  the  rate 
was  to  be  charged  according  to  the  Valuation  Boll.  Is  there  any 
other  question  intended  to  be  raised? 

Mr.  McKechnie, — My  understanding  is  that  the  only  question 
is  whether  the  principle  of  the  Valuation  Roll  is  to  apply. 

Lord  President. — There  is  no  question  intended  to  be  raised,  I 
uuderstaud,  as  to  the  regularity  of  the  a8se88ment  made  under 
Schedule  A. 
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Lord  Decs. — ^In  short,  Mr.  McKechnie,  you  don't  found  on  the 
iaarth  hesd  in  the  case.  Aa  I  read  the  cafe»  it  eeemed  to  me  that 
they  were  two  pleae,  the  one  in  the  fourth  head  and  the  other  in 
the  fifth. 

Mr,  MoKeohnie. — The  only  point  we  argued  was  this,  that 
what  your  lordflhips  ehould  decide,  if  you  are  for  ua,  would  be 
ihat  whooTer  ie  the  aMessor,  whether  a  Crown  oficer  or  not,  he 
should  take  the  rent  in  the  leaae. 

Zford  Deoi. — But  that  ie  not  the  plea  that  wag  stated,  nor  the 
j>lea  you  are  stating  at  this  moment,  you  are  stating  only  a 
jplcii^  on  the  Valuation  Boll. 

Lord  President. — ^The  fifth  heftd  of  your  case  is  {readi  it). 
Now  is  that  the  question  you  intend  to  raise  P 

Mr.  McKeohnie.^^ThsX  is  the  whole  question. 

Lard  Deat. — ^Then  that  is  not  the  rent.  Observe  what  you 
are  about.  The  fourth  head  is  this :  '^  The  Appellant  objected  to 
these  assessments  in  respect,  ftc."  (reads).  The  plea  that  he  is 
to  be  liable  according  to  the  Valuation  Boll,  is  perfectly  different, 
Jind  is  the  only  plea  that  I  heard  argued. 

Lord  Presidisnt. — ^Now,  are  we  to  understand  that  the  question 
that  we  are  to  dispose  of  is  the  one  raised  by  the  fifth  head  of 
ihe  caseP    Is  that  so,  Mr.  McEechnieP 

Mr.  McKeoknie. — ^That  is  so. 

Lord  President. — ^Then  the  only  question  which  is  raised  by 
.Appellant  is  stated  in  the  fifth  head  of  the  case,  in  which  he 
maintains  that  this  charge  of  income  tax  falls  under  the  rule  of 
valuing  lands  and  heritages  provided  b;^  the  Lands  Valuation 
Acty  17  &  18  Vict.,  c.  91,  and  that  the  lease  of  the  lands  is  under 
that  to  be  taken  as  showing  conclusively  the  annual  value  of  the 
•.subjects,  without  taking  into  consideration  whether  the  lease  be 
a  profitable  one  or  the  reverse. 

The  Appellant,  that  under  fifth  head  of  the  case,  is  represented 
4UI  stating  that  he  declines  "  entering  on  the  question  whether 
'''the  lease  was  a  profitable  one  to  the  extent  claimed  by  the 
^'  assessor,  and  that  was  not  necessary  for  the  decision  of  the  point 
''  raised."  The  surveyor  of  income  tax,  on  the  other  hand,  the 
officer  of  Inland  Bevenue,  maintains  that  he  is  entitled  to  charge 
the  Appellant  as  upon  a  valuation  of  1,4001.  a  year.  The  entry 
»of  the  subjects  in  the  valuation  roll  is  tSlI.,  as  we  have  it  now 
stated  in  tiie  amended  case.  The  rent  under  the  lease  is  8761.,  a 
considerably  larger  sum  than  that  stated  in  the  valuation  roll; 
but  the  contention  of  the  Appellant  is,  that  either  the  entry  in 
the  valuation  roll  of  7311.  is  to  be  taken  as  the  annual  value,  or 
that  the  amount  of  rent  stipulated  to  be  paid  by  the  lease,  viz., 
8751.,  is  to  be  taken,  that  being,  as  he  says,  according  to  the 
principle  of  the  Valuation  of  Lands  Act,  17  ft  18  Vict!  Now, 
under  the  Income  Tax  Acts,  there  is  a  machinery  provided 
for  ascertaining  the  annual  value  of  heritable  subjects  for  the 
purpose  of  imposing  and  levying  the  tax.  The  60th  section 
•of  the  5  ft  6  Vict.  c.  36,  No.  1  declares  that  the  annual  value  of 
lands,  ftc.  under  Schedule  A.,  shall  be  understood  to  be  the  rent 
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by  the  year  ai  whicli  the  same  are  let  at  rackrent,  if  the  amount 
of  such  rent  ahall  have  been  fixed  by  agieem^it,  commencnur 
within  the  period  of  seven  yean  preceding  the  5th  day  of  Apni 
next  before  the  time  of  making  the  assessment,  but  if  the  same 
are  not  so  let  at  rackrent,  then  at  the  rackrent  at  which  the 
same  are  worth  to  be  let  by  the  year.  Now  in  the  present  case 
the  lease  commenced  eight  years  before  the  period  preceding  the 
5th  of  April  next  before  the  making  of  the  assessment;  and  tiiere- 
fore,  if  this  rule  applies,  the  officer  of  Inland  BeTsnue  was  not 
bound,  Or  indeed  entitled,  to  take  the  rent  in  the  lease,  but  was 
bound  to  ascertain  what  was  the  rent  at  which,  one  year  with 
another,  this  subject  would  let  for;  and  he  made  his  valuation 
in  the  manner  pointed  out  by  the  Act  of  Parliament.  Of  course 
it  was  open  to  the  Appellant  to  challenge  that  valuation. 
He  was  entitled  under  the  5  &  6  Yict.  to  appeal  to  the 
Commissioners  of  Income  Tax  and  to  satisfy  them  tiiat  the 
valuation  was  excessive.  The  80th  section  of  the  statute 
5  &  6  Yict.  gives  the  Commissioners  of  Income  Tax  the  power 
of  having  a  valuation  made  upon  appeal,  so  as  to  correct,  if 
need  be,  the  valuation  made  by  the  surveyor.  It  is  also  within 
the  power  of  the  Appellant  in  such  an  appeal  to  produce  a  lease 
commencing  within  seven  years,  if  he  has  a  lease  of  that  kind  to 
produce ;  and  in  a  subsequent  statute  of  the  16  and  17  Yict.  c.  34, 
likewise  relating  to  the  Income  tax,  there  is  a  section  (section  47) 
which  gives  the  Appellant  right  to  demand  a  valuation,  even  if 
it  should  not  be  proposed  by  the  Commissioners,  and  the  Com* 
missioners  are  bound  to  grant  him  that  valuation  upon  demand. 
In  the  present  case  the  Apx>ellant  declined  to  ask  for  such  a 
valuation.  That  is  stated  in  the  case  by  the  Commissioners; 
they  say  in  the  end  of  the  paragraph,  middle  of  p.  4,  that  the 
Appellant  declined  to  crave  a  valuation  under  the  Act  16  &  17 
Yict.  c.  34.  s.  47,  and  accordingly,  unless  the  Appellant  can  make 
out  that  he  has  got  a  rule  of  valuation  under  the  17  and  18 
Yict.,  the  Lands  Yaluation  (Scotland)  Act,  he  has,  of  course,  no 
ground  of  appeal  here  at  all.  Now,  unless  the  Yaluation  Act 
17  &  18  Yict.  is  to  be  held  to  repeal,  in  so  far  as  regards 
Scotland,  the  provisions  of  the  Income  Tax  Acts,  regarding 
the  ascertaining  of  the  value  of  subj.ect8  upon  which  income 
tax  is  to  be  imposed,  I  donH  see  very  well  how  that  statute  can 
affect  the  case.  If  the  Income  Tax  Acts  have  provided  a  mode  of 
ascertaining  annual  value,  and  if  that  is  still  the  rule  as  regards 
the  United  Kingdom,  how  can  a  statute  applicable  to  Scotland 
only,  which  does  not  repeal  those  statutes  in  so  far  as  Scotland  is 
concerned,  impose  upon  the  officer  of  Inland  Revenue  the  duty 
of  following  a  different  rule  of  valuation  as  regards  Scotland 
from  that  which  he  follows,  or  would  have  followed,  in  any  other 
part  of  the  United  Kingdom?  It  is  very  difficult  to  see  how 
that  could  be;  but  the  truth  is,  all  difficulty  is  put  an  end  to 
when  the  Yaluation  Act  of  1854  is  examined,  because  it  is  quite 
obvious  upon  the  face  of  that  statute,  and  it  is  proved  by  a 
number  of  its  clauses,  that  it  never  was  intended  to  apply  to  the 
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imperial  taxation  at  all,  but  confined  ita  operations  entirely  to 
▼aluing  landa  and  heritages  for  the  purpose  of  local  assessment. 
And  ^ere  is  a  very  good  reason  why  that  should  be  so.  The 
yalnation  of  lands  nnder  that  statute  is  entirely  in  the  hands  of 
local  goYeming  bodies,  the  commissioners  of  supply  in  the  counties, 
magistrates  of  burghs,  and  so  forth.  They  appoint  their  own 
assessor  who  is  to  yalue  the  di&rent  subjects  within  the  locality, 
and  his  yaluation  roll,  when  completed  and  reported,  is  con- 
clusive as  regards  all  the  assessments  which  are  to  be  levied 
according  to  that  rule.  But  the  interest  of  a  local  community 
like  that  in  making  up  a  valuation  roll  is  very  different  indeed 
from  what  ma^  be  stated  to  be  the  interest  of  the  represen&tives 
of  the  Crown  in  valuing  lands  for  the  purposes  of  imperial  tax- 
ation. In  the  case  of  local  assessments,  what  is  wanted  is  a 
certain  sum  of  money,  required.it  may  be  for  the  support  of  the 
poor  for  the  year  or  for  the  maintenance  of  prisons.  It  does  not 
matter  what  the  object  is,  but  it  is  always  a  certain  estimated 
amount  of  money  that  is  wanted ;  and  what  the  governing  body 
of  the  locality  have  to  consider  is,  what  rate  according  to  the 
valuation  of  the  county  or  burgh  will  produce  that  sum.  It  is 
obvious  that  for  the  purpose  of  such  taxation  as  that  it  does  not 
in  the  least  degree  matter  whether  the  valuation  of  the  county 
CT  the  burgh  be  high  or  low,  provided  it  is  upon  an  equal  prin- 
ciple and  does  justice  as  between  the  different  ratepayers.  A 
low  valuation  will  produce  the  sum  wanted  as  well  as  a  high 
valuation;  the  rate  only  requires  to  be  made  a  little  higher  in 
the  event  of  the  valuation  being  low.  But  in  the  case  of  im- 
perial taxes  the  matter  is  quite  different.  It  is  not  a  certain 
sum  of  money  that  is  to  be  levied  in  that  case,  bnt  Parliament 
grants  to  the  Queen  a  certain  rate  of  taxation  upon  all  subjects 
that  are  to  be  assessed,  and  the  duty  of  the  officers  of  the  Crown 
h  to  get  as  much  as  they  possibly  can  out  of  that  tax.  So  that 
the  interest  of  the  Crown  is  to  have  the  valuation  of  subjects 
that  are  to  be  rated,  as  far  as  possible;  and  therein  the  Crown 
and  its  officers  have  a  perfectly  different  interest  in  the  matter  of 
valuation  from  that  which  the  commissioners  of  supply  or 
magistrates  of  burghs  have  in  making  up  their  valuation  roll. 
Now  it  must  be  very  obvious  that  it  could  never  be  the  intention 
of  Parliament  to  say  that  the  valuation  to  be  made  for  the 
purposes  of  imperial  taxation  should  in  England  be  in  the  hands 
of  the  officers  of  the  Crown,  and  should  in  Scotland  be  in  the 
hands  of  the  commissioners  of  supply  and  magistrates  of  burghs. 
At  all  events,  that  is  an  extiemely  unlikely  thing  to  have 
happened;  and,  accordingly,  without  going  through  the  clauses 
of  the  Act,  it  is  enough  for  me  to  say  that  I  think  it  is  impossible 
for  anyone  to  read  this  statute  with  anything  like  care  and 
attention  without  seeing  that  it  is  obviously  intended  to  regulate 
only  the  local  assessments  which  are  to  be  imposed  and  levied 
according  to  the  real  rent.  No  doubt,  by  a  subsequent  statute 
of  the  20  &  21  Vict.  c.  68,  there  is  a  provision  made  for  having 
one  valuation  to  answer  both  purposes;   the  purx>ose$  both  of 
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iinperial  taxation  and  oi  local  taxation,  and  the  Taluation  roll  of 
cotinties  and  bnrghs  accordingly  may  be  made  available  for  the 
Jmiposes  of  imperial  taxation  npon  certain  conditions,,  that  is  to 
day,  that  the  surreyor  of  public  taxes  for  the  conniy  or  burgh 
shall  be  taken  as  the  assessor  under  the  Valuation  Act,  and  if 
that  be  done  by  the  commissioners  of  supply  or  the  magistrates  of 
burghs,  then  the  valuation  roll  made  up  by  that  assessor  may 
receive  effect  for  regulating  imperial  taxes  as  well  as  local  aooeos 
tnents.  But  then  in  the  county  of  Argyll  the  Commissioners  of 
Supply  have  not  thought  fit  to  appoint  the  officer  of  Inland 
Bevenue  to  be  the  assessor  for  the  county,  and  consequently  they 
are  not  within  the  operation  of  the  statute  of  20  ft  21  Yict. 
at  all.  They  stand  under  the  statute  of  the  17  ft  18  Yict. 
alone,  and  under  that  statute  certainly  they  have  made  up, 
according  to  the  views  I  have  stated  of  the  Act,  a  valuation  roll 
which  never  can  be  made  available  in  any  way  whatever  to 
regulate  imperial  taxation.  I  am  therefore  for  affirming  the 
deliverance  of  the  Commissioners. 

Lord  Deas. — It  would  rather  appear  to  me  from  reading  this 
case,  that  there  were  two  pleas  stated  on  the  part  of  Mr.  Mensies, 
and  consequently  two  questions  raised,  the  one  under  the  fourth 
head  of  the  amended  case  and  the  other  under  the  fifth  head. 
There  certainly  was  no  argument  upon  the  plea  that  may  be 
raised  under  the  fifth  head  of  the  case,  and  it  has  now  oeen 
distinctly  explained  by  Mr.  McEechnie,  on  the  part  of  Mr. 
Menzies,  that  the  only  question  intended  to  be  raised  by  this 
case  is  under  the  fifth  head.  That  being  so  I  am  very  clearly  of 
opinion  with  your  Lordship,  that  the  statute  there  founded  upon, 
vis.,  the  Valuation  Act,  has  no  application  to  this  case.  I  think  it 
is  quite  clear  that  the  Valuation  Act  is  not  applicable  to  imperial 
taxation.  Almost  every  clause  of  it  makes  that  to  my  mind  oleaver 
and  clearer.  It  is  quite  true,  as  your  Lordship  has  explained,  that 
by  the  subsequent  Act  of  20  ft  21  Vict.  c.  58,  there  might  be  a 
certain  event  in  which  the  Income  Tax  would  be  regulated  by 
valuation  under  thkt  Act,  viz.,  where  the  commissioners  of 
supply  of  the  county  or  the  magistrates  of  the  burgh  have 
appointed  the  Inland  Bevenue  officer  to  be  valuing  officer. 
Jn  that  ease,  but  in  that  case  only,  is  the  Valuation  Act 
applicable  to  the  income  tax.  Limiting  the  question  therefore 
to  the  Valuation  Act  and  the  subsequent  Act  20  ft  21  Viot, 
which  has  nothing  to  do  with  it,  the  commissioners  of  supply 
or  magistrates  not  having  appointed  the  Inland  Bevenue  officer 
to  be  assessor,  I  am  clearly  of  opinion  that  the  Valuation  Act 
has  no  application  to  this  case. 

Under  the  fourth  head  of  the  case  another  and  a  very  different 
and  very  important  question  might  have  been  raised  because 
then  we  should  have  had  to  examine  the  Income  Tax  Act,  and  to 
inquire  whether  this  assessfaient  was  rightly  made  under  the 
Income  Tax  Act.  Mr.  Menzies  is  assessed  in  two  capacities.  He 
is  assessed  as  proprietor  in  the  sum  of  171.  lOs,  under  Schedule  A. 
and  he  is  assessed  in  a  sum  of  71.  5s.  lOd.  as  occupier  under 
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Schedule  B.  It  those  asaesaiMata  wexe  finder  tlie  Income  Tax 
Adkf  hb  woiald  be  entitled  to  relief  from  hie  landlord  to  the 
extent,  bnt  only  to  the  extent,  of  the  rent  which  he  actually  paid 
to  Ikis  landlord.  The  landlcnrd  wofold  not  be  liable  under  the 
InccMne  Tax  Act  to  relioTe  him  of  the  rest  of  the  tax  which  is 
laid  on  in  respect  of  his  profitable  enjoyment*  He  would  only 
be  liable  to  reueve  him  of  the  tax  to  an  extent  corresponding  to 
the  rent  that  is  actually  paid  under  his  lease,  leaTing  him  to  bear 
his  own  burden  in  so  far  as  he  is  assessed  substantially  as  pro- 
prietor. Now  tinder  Schedule  A.  of  the  Income  Tax  Act,  the  tax 
is. payable  for  idl  landsi  tenements,  hereditaments,  heritages,  &c., 
for  every  20«.  of  the  annual  yalue  of  Id.  of  tax,  it  Varies  of  course ; 
and  under  Schedule  B.  in  reepect  of  the  occupancy  for  every  20«. 
A  similar  eum.  Then  Schedule  A.  bears  in  substance  that 
estimating  the  lands  and  heritages  lender  that  Income  Tax  Act, 
the  rent  for  the  year  at  which  the  subjects  are  let  at  rackrent, 
if  paid  by  agrsMnent  commencing  within  seven  vears  before  the 
«5th  of  April  before  making  the  assessment,  and  if  not  let  at  rack- 
rent  then  at  the  rackrent  which  they  are  worth«  Article  9  of 
the  same  Schedule  A.  is  that  the  occupiers  are  to  recover  from 
their  landlords  the  7d^  in  respect  of  property^  Section  66  bears 
on  production  of  the  lease  showing  let  within  the  seven  years,  and 
no  other  condition  than  the  rent  payable,  the  assessor  may  assess 
according  to  such  rent.  But  that  is  not  to  be  binding  upon  the 
OommissionerB  if  it  does  not  appear  to  be  the  rackrent.  That 
may  be  said  to  mean — ^I  don't  give  any  opinion  about  it — ^that  if 
the  rent  in  the  lease  is  not  a  rackrent,  then  that  is  not  to  be 
binding.  The  rent  in  this  lease  is  not  said  to  be  other  than  a 
rackrent.  The  liability  is  said  to  arise  from  the  improvements 
jDJade  upon  the  lands.  That  may  be  a  very  important  question. 
It  may  be  a  very  important  question  whether  the  tenant  of  a 
farm  let  at  rackrent  upon  a  lease,  but  which  in  the  course  of 
the  lease  becomes  wortii  a  great  deal  more  than  the  rackrent,  is 
liable  to  be  assessed  as  proprietor  without  relief  from  his  land- 
lord. That  question  is  not  raised  here.  It  is  distinctly 
disclaimed,  and  therefore  I  give  no  opinion  about  it.  All  I  aay 
is  that  it  is  a  very  important  question  if  it  had  been  raised.  I 
•am  very  glad  that  it  is  not  raised,  because  it  would  require  very 
great  consideration,  and  very  considerable  argument.  I  only 
allude  to  it  in  order  to  make  it  clear  that  I  am  not  giving  any 
opinion,  either  by  inference  or  otherwise,  upon  any  question  of 
the  kind.  My  opinion  is  clear,  with  your  Lordship  that  the 
Valuation  Act  has  nothing  to  do  with  this  case,  and  that  disi>oses 
•of  the  only  question  which  we  are  told  was  intended  to  be  raised. 

Lord  Mure. — I  agree  with  your  liordship,  that  the  only 
question  which  we  are  here  called  upon  to  decide  is  that  stated 
lutder  the  fifth  head  of  the  case,  vie.  whether  the  surveyor  of 
incoine  tax  in  making  up  his  valuation  for  the  purposes  of  the 
income  tax  collection  is  bound  to  adopt  the  rule  of  the  6th  section 
of  the  Lands  Valuation  (Scotland)  Act,  17  ft  18  Vict.  c.  91. 
Thai  is  raised  in  a  pure  and  distinct  shape  under  the  fifth  head 
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of  thifi  case,  and  that  is  the  sole  question  which  was  ai^ed 
before  us  and  which  we  have  to  deal  with.  Now  upon  that 
point  I  have  no  difficulty  whatever  in  concurring  with  your 
Lordships  in  holding  thai  the  surveyor  ie  not  bound  by  the 
6th  section  of  the  Valuation  Act.  He  is  bound  to  make  up  his 
roll  in  terms  of  the  directions  in  the  Income  Tax  Act  6  &  6  Yict. 
and  any  amendment  which  may  be  made  on  that  Act.  The 
proceedings  we  are  here  dealing  with  are  pnoceedinge  by  the 
Commissioners  of  Income  Tax,  who  have  nothing  to  do  witii  the 
Land  Valuation  (Scotland)  Act  at  all,  but  must  be  regulated  by 
the  Act  of  Parliament  under  which  they  are  bound  to  act. 
Those  Acts  of  Parliament  do  provide  a  mode  by  which  the  Com- 
missioners, if  they  are  satisfied  that  the  assessor  has  taken  a 
wrong  step,  may  allow  a  party  to  get  a  remedy,  and  that  is  under 
^  clause  mentioned  in  tiie  case,  where  the  Commissioners  say 
that  an  option  was  given  to  this  Appellant  to  have  a  valuation 
made  in  terms  of  the  Acts  under  which  they  act,  and  that  that 
was  declined  by  him.  Therefore  he  declined  to  adopt  the 
remedy  and  the  only  remedy  open  to  him  under  the  Act  of 
Parliament.  I  am  very  clearly  of  opinion  tipon  the  general 
terms  of  the  Lands  Yaluation  Act  of  1854,  and  on  the  same 
grounds  which  your  Lordship  has  stated,  that  it  is  not  intended 
to  regulate  imi>erial  taxation,  but  that  it  is  intended  to  regulate 
local  taxation.  The  clauses  of  the  Act  make  that  quite  clear, 
and  I  think  the  clause  bringing  the  Prison  Act  taxation  under 
the  Valuation  Act  shows  that  it  was  necessary  to  make  pro- 
vision for  that.  But  section  3  of  the  20  &  21  Vict,  appears  to 
me  to  be  perfectly  conclusive  of  itself  against  any  such  plea  as 
that  maintained  by  the  Appellant,  because  that  is  the  Amendment 
of  the  Valuation  Act  of  1864,  which  contemplates  that  in  certain 
circumstances  a  roll  made  up  under  the  Valuation  Act  (that  is 
when  the  surveyor  of  taxes  is  made  the  party  to  make  up  that 
roll)  may  to  some  extent  be  held  to  regulate  the  Income  Tax 
Commissioners  in  freeing  the  assessment.  But  it  goes  on 
specially  to  provide  that  if  they  do  not  take  the  surveyor  under 
the  option  given  by  the  statute,  no  valuation  made  up  under 
any  Act  of  Parliament  shall  be  conclusive  of  the  assessment. 
Now  the  argument  submitted  to  ns  was  that  the  valuation  made 
up  in  terms  of  the  6th  section  of  the  Valuation  Act  of  1864  was 
conclusive.  But  the  clause  in  the  amendment  of  the  Valuation 
Act  makes  that  plea  utterly  untenable,  because  it  declares  that 
it  shall  not  be  conclusive,  and  therefore  it  leaves  the  matter  to 
be  regulated  by  the  usual  rules  applicable  to  the  assessment  for 
the  income  tax,  which  are  provided  by  the  Income  Tax  Act 
itself. 

Lord  Shand. — ^The  only  question  which  has  been  raised  by  the 
Appellant,  and  to  which  I  have  applied  my  mind,  is  whether  the- 
Surveyor  of  Property  and  Income  Tax  for  Argyllshire  is  bound 
to  observe  the  rule  enacted  by  sec.  6  of  the  Valuation  Act  in 
the  valuation  which  he  makes  for  the  purpose  of  the  collection  of 
the  property  and  income  tax ;  and  that  question  arises  in  this- 
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«tate  of  mattera,  that  the  surveyor  of  property  and  income  tax 
has  not  been  appointed  to  be  assessor  for  the  making  np  of  the- 
ordinary  yaluation  roll  of  the  county.  Upon  that  question  the 
latest  enactment  which  we  have  quoted  in  the  case  is  contained 
in  the  20  &  21  Vict.  c.  68,  s.  3,  which  provides  that  no  valuation 
made  under  the  said  Act  (i.e.,  the  Yaluation  Act  of  16  A  IT 
Vict.)  by  any  other  assessor  or  assessors  shall  be  conclusive 
against  or  for  the  purpose  of  reducing  any  assessment,  rate,  or 
charge  under  any  Act  of  Parliament  relating  to  the  duties  of 
excise,  or  the  land  tax,  or  assessed  taxes,  or  income  tax;  that  is  to- 
say,  that  where  in  any  county  or  burgh  the  Commissioners  have 
not  appointed  the  ofBcer  of  Inland  Revenue  to  be  assessor,  then 
no  valuation  made  under  the  Valuation  Act  is  to  have  any  appli- 
cation to  the  matter  of  income  tax.  It  rather  appears  to  me  that 
by  implication,  and  probably  very  direct  implication,  the  force  of 
this  provision  is  that  where  the  officer  of  Inland  Bevenue  has 
been  appointed  assessor  in  any  county,  it  is  intended  that  one 
valuation  shall  then  come  to  be  operative,  for  not  only  local,  but 
imperial  taxation.  But  however  that  may  be,  I  think  it  is  clear 
frcmi  this  provision  of  the  statute,  that  in  the  case  in  which  we 
are,  there  is  a  direct  provision  that  the  valuation  under  the 
Valuation  Act  shall' not  apply  to  the  assessments  for  imperial 
purposes.  It  lies,  therefore,  with  the  Appellant  to  show  that 
under  previous  statutes  the  rule  under  the  17  A  18  Vict,  was 
binding  upon  the  officer  of  Inland  Bevenue.  Upon  that  question 
I  have  to  observe,  in  the  first  place,  that  when  the  statute  of 
17  &  18  Vict,  passed,  there  was  a  separa'te  system  of  valuation 
for  the  purpose  of  imperial  taxation.  That  system  was  regu- 
lated by  two  statute^ j  the  5  &  6  Vict.  c.  35,  s.  60,  as  modified  by  a 
'statute  passed  the  year  before  the  Valuation  Act  (the  16  &  17 
Vict.  c.  34),  and  without  detailing  the  effect  of  these  pro- 
visions, I  may  just  notice  that  they  amounted  to  this,  that  where 
a  subject  was  under  lease  for  a  period  of  years,  and  the  lease  had 
gone  beyond  its  sevei^th  year,  the  rent  in  the  lease  was  not  to  be 
t€iken  as  the  rule  of  valuation.  Now  the  Valuation  Act  17  &  18 
Vict,  contains  no  repeal  of  the  clauses  to  which  I  have  re- 
ferred, which  have  hitherto  regulated  imperial  taxation.  If  it 
had  been  intended  to  substitute  an  entirely  new  system  in  place 
of  that  which  was  in  existence  under  those  statutes,  I  think 
it  would  be  reasonable  to  expect  repealing  clauses.  But  I  agieo' 
with  your  Lordships,  that  an  examination  of  the  Valuation  Act, 
in  holding  that  taking  the  clauses  as  a  whole,  the  purpose  of  it 
was  to  introduce  a  roll  which  has  proved  of  great  value,  but 
which  it  was  intended  should  regulate  only  the  matter  of  local 
taxation,  municipal  and  county  rates,  and  rates  of  that  kind.  I 
don't  think  it  necessary  to  go  over  the  provisions  of  the  statute,, 
but  there  are  many  indications  which  satisfy  me  on  an  exami- 
nation of  the  statute  as  a  whole  thai  is  so.  It*  is  possible, 
then,  to  maintain  that  the  roll  provided  under  section  6  of  that 
statute  is  to  be  binding,  not  merely  on  th^  assessor,  but  on  the 
officer  of  Inland  Bevenue  P     I  think  "Ui^  opening  passage  of 
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section  6  shows  that  that  was  not  to  be  ao^  for  it  there  pro* 
vided  that  in'  estimating  the  yearly  Talue  of  lands  and  heritages 
•under  this  Act,  the  same  shall  be  taken  to  be  the  rent  which  one 
year  with  another,  &c.  If  you  once  reach  the  conclusion  that 
under  this  Act,  you  are  only  providing  a  valuation  /qU  for  county 
and  local  purposes,  then  the  rale  which  th«  assessor  is  to  follow 
is  a  rule  to  be  followed  with  reference  to  what  is  being  done 
>under  this  Act,  and  so,  I  think,  cannot  go  back  to  affect  the  rules 
under  which  the  surveyor  of  income  tax  was  bound  to  make  up 
his  valuations.  Where  the  surveyor  of  income  tax  is  named 
assessor  for  the  county  there  may  be  only  one  roll  for  all  pur- 
poses, but  that  is  not  the  case  here. 

Lord   President, — Affirm   the   determination    of   the   Commis- 
sioners. 


Affendix. 

Minute  of  Agbeemeitt  between  Donald  Beith,  W.8.,  Edinburgh, 
for    Alexander    Cameron    Campbell,    Esquire,    of    Monikie, 
Iverawe,  on  the  first  part;  and  Mr.  James  Menzies,  residing 
at  Luss,  Dumbartonshire,  on  behalf  of,  and  taking  burden 
on  him  for  his  son,  Mr.  William  Menzies,  farmer,  Auch,  on 
the  second  part, 
first.     The  first  party  hereby  agrees  to  sublet  to  the  second 
party^  and  the  latter  hereby  agrees  to  become  the  sub-tenant  of 
the  farms  of  Kinlochbeg,  Blackcarries,  Blackburns,  and  Corry-. 
valloch,  belonging  to  Miss  Downie  of  Appin  and  Benchrulist, 
belonging  to  the  heirs  of  Mr.  Macdonald  of  Dalness,  with  the 
whole  shootings  and  fishings  thereon,  including  the  shootings  on 
Benevrick,  the  propertv  of  Cameron  of  Lochiel,  all  as  at  present 
occupied  and  possessed  by  the  said  Alexander  Cameron  Camp- 
bell, and  that  for  the  space  of  two  years  as  regards  the  shootings 
of  Benevrick,  14  years  as  regards  the  lands  of  Benchrulist  with 
the  pertinents,  and  13  years  as  regards  Kinlochbeg,  Blackcarries, 
Blackburn,  and  Corryvalloch,  all  from  the  term  of  Whitsunday 
1868,  and  that  at  the  rents  following,  viz.,  for  the  first  and 
second  years  900Z.,  for  the  following  11  years  876Z.,  and  for  the 
fourteenth  and  last  years  70Z.  sterling,  payable  in  equal  portions 
at  the  terms  of  Martinmas  and  Whitsunday,  and  beginning  the 
first  payment  at  Martinmas  1868. 

Second.  The  first  party  also  hereby  agrees  to  sell  to  the  second 
party,  and  the  second  party  agrees  to  purchase  from  the  said 
Alexander  Cameron  Campbell,  the  whole  sheep  stock  on  the  fiaid 
several  farms  and  possessions,  and  that  at  a  valuation  thereof  to 
be  made  by  Mr.  Donald  Stewart  of  Achallander,  whom  failing, 
such  other  person  as  the  parties  may  agree  ui)on,  as  sole  referee 
and  valuator  chosen  by  the  parties  in  the  premises,  the  valuation 
and  delivery  to  take  place  on  the  29th  day  of  May  1868,  or  such 
other  day  not  later  than  ten  days  thereafter,  act  may  be  most  con- 
venient ;  and  the  price  shall  be  payable  on  delivery,  so  far  as  the 
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number  of  sheep  has  then  been  ascertained,  discount  at  the  rate  of 
fiye  per  centum  per  annum  being  allowed  for  the  period  between 
Whitsunday  and  Hartinmas,  186iB ;  and  as  regards  the  remainder 
of  the  number  of  sheep,  the  price  thereof  shall  be  payable  at 
Martinmas  1868. 

Third.  The  second  partv  hereby  agrees  to  accept  of  the  build- 
ings, fences,  f anks,  and  ouier  erections  on  the  farms  as  they  shall 
be  at  Whitsunday,  1868,  and  to  relieye  the  first  part^  of  all 
claims  in  connexion  with  the  leases  of  said  farms,  at  the  instance 
of  the  proprietors  of  the  said  farms  and  possessions  at  the  termi- 
nation of  the  leases  respectively,  at  which  times  respectively  the 
seoond  parly  hereby  binds  and  obliges  himself  to  remove  from> 
the  said  several  farms  and  possessions. 

Fourth.  In  respect  of  the  rents  paid  by  the  first  party  to  the 
proprietors  of  the  said  several  farms  are  less  by  742.  for  the  first 
13  years  of  the  present  sub-lease  than  the  several  rents  which 
the  said  second  party  hereby  agrees  to  pay,  the  said  second 
party  agrees  to  redeem  the  said  surplus  rent  of  742.  for  the  sum 
of  €801.  being  the  value  thereof  as  fixed  by  Thomas  Martin 
Esquire,  chartered  accountant  and  actuary,  Edinburgh,  which. 
price  will  also  be  payable  at  the  said  term  of  Whitsunday,  or 
26th  day  of  May  1868,  and  provided  the  proprietors  of  the  said 
several  farms  agree  to  accept  the  second  party  as  their  tenant  in 
the  said  lands  and  x>ossessions  instead  of  the  said  first  parly,  it 
is  hereby  agreed  that,  in  so  far  as  the  first  party  is  concerned, 
the  secpnd  party  shall  be  substituted  in  all  respects  in  the  room 
and  stead  of  the  first  party,  whom  the  second  party  shall  be 
bound  to  free  and  relieve  from  all  rents  and  prestations  exigible- 
by  the  landlords  of  the  said  several  farms  and  possessions.  The 
second  party  agrees  to  relieve  the  said  Alexander  Cameron 
Campbell  of  the  wages  of  any  shepherds  or  servants  engaged  by- 
him  in  connexion  with  said  farms  since  the  27th  day  of  AprU 
1868.  In  witness  whereof  these  presents,  written  upon  this  and 
the  preceding  page  of  stamped  paper,  by  Bobert  Peter  Mitchell, 
clerk  to  M'Grigor,  Stevenson,  and  Fleming,  writers  in  Glasgow, 
are  subscribed  by  the  said  Donald  Beith  and  James  Menzies, 
both  at  Glasgow,  the  22nd  day  of  May  1868,  before  these  wit- 
nesses James  M'Grigor,  of  the  Queen's  Hotel,  Glasgow,  and 
Bobert  Patser,  waiter  at  the  said  Queen's  Hotel,  Glasgow,  thi» 
testing  clause  from  and  inclusive  of  the  words,  "  the  said  Donald 
Beith,"  being  written  by  the  said  Donald  Beith,  and  it  being 
declared  that  these  presents  have  been  extended  by  the  said 
Bobert  Peter  Mitchell  for  the  said  Donald  Beith. 


James  MacGrigor,  witness. 
Bobert  Patser,  witness. 


Donald  Beith. 
James  Mekziss, 


PABT  xn. 


No.  26. — Ik  the  High  CIovbt  or  Jitstxoe  (Eholaitd).-^ 

EXCHSQUBB  DlYISIOV. 

23xd  January  1877. 


Andbew  Enowlbs  and  Sov8  Limited      .    -    .    Appellants 

and 
James  Kilbt  McAdam  (Surveyor  of  Taxes)      -     -    Bespondent. 


Income  Tax. — Ifi  estimating  ttie  profits  of  mines  a  deduction 
may  be  allowed  on  account  of  ths  exhaustion  of  the  stock  of  coal 
or  minerals. 


At  a  Meeting  of  the  Conmuseioners  for  Special  Purposes 
held  at  Somerset  House  on  Friday^  the  17th  of  December 
1876,  for  the  purpose  of  hearing  appeals  under  the  Income 
Tax  Acts,  for  the  year  ending  the  Sdi  of  April  1876. 

Andrew  Knowles  and  Sons  (Limited),  a  company  carrying  on 
business  as  colliery  proprietors  at  Pendlebury  and  elsewhere, 
api>ealed  against  an  assessment  in  the  sum  of  226,8241.  made  on 
them  under  Schedule  D.  of  the  Act  16  &  17  Victoria,  chapter 
34,  in  respect  of  the  profits  of  their  business  as  coUi/ery  pro- 
prietors. 

The  Company  was  represented  by  Mr.  David  Chadwick,  M.P., 
of  the  firm  of  Ghadwick,  Adamson,  and  Company,  of  65, 
Moorgate  Street,  in  the  cily  of  London,  who  is  also  one  of  the 
directors  of  the  Company. 

At  the  hearing  of  the  appeal,  the  Commissioners  were  of 
opinion  that  the  assessment  should  be  reduced  to  the  sum  of 
216,8271.  2s.  lOd.,  but  it  was  urged  by  Mr.  Chadwick  that  a 
sum  of  10,424Z.  lbs.  Sd.  should  be  deducted  on  the  ground  that 
in  estimating  the  amount  of  assessable  profits  the  Commissioners 
ought  to  f^w  as  a  deduction  that  sum  which  was  claimed  by 
the  Commissioners  as  "  depreciation,"  and  which,  as  stated  in 
the  annual  report  for  the  year  ending  31st  December  1874,  ''  is 
"  based  on  a  calculation  of  the  extent  of  coal  available  and  the 
"  duration  of  existing  leases,  but  it  may  be  modified  as  future 
''  circumstances  require  *' ;  and  he  further  explained  that  the 
term  '*  depreciation  **  in  the  balance  sheet  was  used  to  show  to 
the  shareholders  the  deterioration  or  difference  in  the  value  of 
their  property  at  the  end  of  the  year  and  after  the  working  out 
of.  a  year's  coal  and  the  expiration  of  a  year  of  their  leases,  as 
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compared  with  the  yalue  of  such  property  at  the  beginning  of 
the  year;  in  other  words,  that  a  re-yaluation  of  the  property 
showed  that  it  was  worth,  at  the  end  of  the  first  year,  10,424i. 
lbs.  3d.  less  than  at  the  time  of  the  purchase  12  months  before. 

The.  Commissioners  werd  of  opinion  that  they  were  precluded 
by  the  third  rule  applicable  to  the  first  case  of  Schedule  D.  in 
section  100  of  the  Act  5  and  6  Victoria,  chapter  35,  and  by 
section  159  of  that  Act  from  allowing  the  deduction  claimed, 
and  determined  to  confirm  the  assessment  in  the  said  eum  of 
216,8271.  2s.  lOd. 

Mr»  Chadwick  thereupon  expressed  his  dissatisfaction  with  the 
determination  of  the  Commissioners,  as  being  erroneous  in  x)oint 
of  law,  and  duly  required  the  Commissioners  to  state  and  sign  a 
case  for  the  opinion  of  the  Exchequer  Diyision  pf  the  High 
Court  of  Justice,  under  the  provisions  of  the  Act  37  ft  38 
Victoria,  chapter  16,  which  we  have  stated,  and  do  now  sign 
accordingly. 

(Signed)        B.  M.  Ltuch  \       Special 

D.  O'CoNNELL  j  Commissioners. 

Somerset  House,  London, 

22nd  March  1876. 
Note. — ^A  print  of  the  Annual  Report,  with  the  balance  sheet, 
this  case(a). 


Ambnbmehts  by  way  of  addenda  to  the  case  stated  for  the 
Opinion  of  the  Court  by  the  Commissioners  for  the  Special 
Purposes  of  the  Income  Tax  Acts,  under  the  Act  37  and  38 
Vict.  cap.  16,  as  to  Income  Tax  assessed  under  the  Income 
Tax  Acts,  Schedules  A.  and  D. 


Ponrrs  of  Argxtmsnt. 


Casb. 


Fob  ths  Appsllahtb. 

1.  That  the  determiiiAtioii  of  the 
nf  Commffls'onen  is  erroneonB. 

2.  That  the  aMetsment  apon  the 

Appellaats  under  the  Inoome 
Tax  Aoti,  In  reepeot  of  the 
proflte  of  their  bneineee  as 
ooUiery  proprietors,  for  the 
jear  ending  the  6th  April 
187ft,  ought  not  to  be  in  a  ftum 
inolnding  the  tmm  claimed  as  a 
deduction  by  the  Appellants. 
S.  That  the  f>nm  claimed  as  a 
deduction  by  the  Appellants 
is  no  purt  of  the  profits  or  of 
the  biJance  of  profits  or  trains 
upon  which  the  Appellants  are 


The  Company's  colliery  property 
comprises  both  freehold  and  lease- 
hold mines,  which  were  purchased 
by  them,  the  price  paid  for  the 
leasehold  coal  mines,  subject  to  an 
ayera^  royalty  rent  of  Id.  per  ton, 
and  haying  an  ayeraipe  of  32  years 
to  run,  being  717,4211.,  the  pur- 
chase mon^  for  the  freehold  mines 
being  67,560Z. 

At  the  end  of  the  first  year's 
working,  which  is  the  year  of  tiie 
assessment     in     question,     it     was 


(a)  800  paipe  176. 
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liable  to  be  ewoiwed  under  the 
Inoome  Tax  Aett,  In  reepect 
of  the  proflttf  of  their  Mdd 
bniineii,  for  the  year  ending 
the  6th  April  1876,  and  on^ht 
not  to  be  inolnded  tiierein. 
'4.  That  the  aitenment  npon  the 
Appellants  ooght  not  to  be 
in  a  greater  enm  than 
206,40&Z.  7«.  7d. 

Fos  THX  Rbbpoxdint. 

•1.  That  the  amount  of  dntj  charge- 
able npon  the  Appellanta* 
oollierT  it  to  be  oaionlated 
npon  the  full  annual  Talne  of 
the  profits  of  tnoh  colliery,  on 
an  average  of  the  preceding 
five  years,  without  maUng  any 
deduction  therefrom  on  the 
ground  of  its  depreciation  in 
▼alue,  either  tnrough  the 
working  out  of  the  coal,  or 
the  exfiration  of  any  portion 
of  the  lease. 

2.  That  the  deduction  claimed  by 

the  Appellants  In  the  present 
case,  from  the  amount  of  the 
praftts  or  gains  arising  from 
their  said  colliery,  is  not  sach 
ss  the  Appellants  are  lustified 
in  elaiming  under  tne  pro- 
yisions  of  the  third  rule  of  Uie 
first  case  of  Schedule  D.  of  the 
Income  Tax  Act  (ft  &  6  Yiot 
c.  86.)i  1^  ^  contrary  to  law. 

3.  That  the  case  of  the  colliery  in 

question  does  not  differ   in 

Erinoiple  from  the  case  of 
pasehold  properties  or  annui- 
ties, in  neither  of  which  cases 
is  any  such  deduction  allow- 
able as  that  now  claimed  by 
the  Appellants. 


ascertained  that  from  the  Com- 
pany's leasehold  collieries,  844,877 
tons,  and  from  their  freehold  pits 
62,000  tons  of  coal  had  been 
wrought  or  gotten,  and  sold  in  that 
year,  the  total  quantity  therefore 
being  906,877  tons. 

The  Appellants  allege  that  in 
ascertaining  by  a  correct  and  accu- 
rate balance  sheet,  the  profits  made 
in  that  year,  the  Company  valued 
their  coal  mines  at  10,4242.  lbs.  ^. 
less  than .  the  sum  for  which  they 
had  purchased  them  at  the  com- 
mencement of  that  year,  which  sum 
(as  the  Appellants  allege)  fairly 
represented  the^  diminution  in  their 
value,  by  reason  of  the  coal  gotten 
as  above  mentioned,  and  which 
sum,  for  the  purposes  of  such 
balance  sheet,  was  technically,  but 
perhaps  incorrectly,  referred  to  as 
depreciation.  Of  the  said  sum  of 
10,4242.  lbs.  M.,  the  sum  of 
7212.  17#.  lli.  represents  the 
diminution  in  the  value  of  the 
freehold  mines,  and  the  balance 
that  of  the  leasehold. 

The  Appellants  further  allege 
that  in  ascertaining  the  profits  of 
the  freehold,  no  sum  ia  set  against 
or  deducted  from  the  gross  receipts 
on  account  of  any  rent  assumed  to 
be  paid  in  respect  thereof. 


HerscJtelL  Q,C,  (Saunderton  with  him),  for  the  appellants. — 
The  plaintiffs  are  a  company  which  has  purchased  a  number  of 
mines;  the  freeholds  of  some,  leases  of  others.  They  claim  to  be 
allowed  a  deduction  for  the  diminution  in  the  value  of  the  mines 
by  reason  of  the  amount  worked  oi^t  each  year.  This  is  not  a 
deduction  under  the  third  rule  or  under  section  159,  but  it  must 
be  taken  into  account  before  you  can  ascertain  what  the  profits 
are.  In  any  ordinary  case  of  trading  you  must  see  in  estimating 
the  profits  how  much  less  the  stock  was  at  the  end  than  at  the 
beginning  of  the  year.  A  lease  of  a  coal  mine  is  in  reality  a  sale 
of  the  coal  which  is  taken  away. 

[Pollock,  B, — If  you  overwork  a  market  garden  the  same  result 
of  exhaustion  will  be  produced.] 

When  you  take  the  coal  it  is  gone.  The  market  garden  may 
be  made  again  as  profitable  as  ever  it  was,  but  not  the  coal  mine. 
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If  a  man  bought  a  coal  mine  in  which  there  was  only  one 
year's  working  left,  gave  lOyOOOZ.  for  it,  and  made  only  that  sum, 
the  other  side  must  logically  contend  that  he  would  have  10,0002. 
profit. 

[Cleasby,  B. — ^You  have  made  no  profits  because  there  are  no* 
profits.    You  haye  spent  as  much  as  you  have  got.] 

And  I  say  that  is  the  case  in  the  present  case. 

You  fire  not  entitled  to  deduct  on  account  of  capital  withdrawn' 
but  capital  withdrawn  is  a  different  thing  to  capital  used  up. 

Sir  John  Holker,.A.O.  {Dicey  with  him),  for  the  respondent. — 
The  Income  Tax  is  a  temporary  tax,  and  a  man  has  to  pay  on 
the  amounts  of  profits  which  he  may  realise  in  any  particular 
year.  The  idea  of  capital  is  kept  separate  from  income,  and  it 
is  upon  the  income  that  he  has  to  pay.  In  principle  the  case  is 
similar  to  that  of  leasehold  buildings,  and  no  deduction  would  be- 
made  for  the  exhaustion  of  the  lease.  The  Act  defines  what 
deductions  are  not  to  be  allowed,  (reads  6  ft  6  Yiot.  c.  35,  third' 
rule  of  first  case,  Schedule  D.). 

[Pollock,  B, — We  had  this  case  in  principle  not  very  long  ago, 
where  a  person  sought,  instead  of  incurring  the  expenses  of 
keeping  up  a  mill,  to  charge  a  sort  of  sinking  fund.]  (h) 

I  think  that  case  is  conclusiye  upon  the  matter. 

[Pollock,  B. — ^The  difference  is  tiiat  in  one  case  it  would  take 
so  many  tons  of  coal,  and  in  the  other  that  each  spindle,  each 
stone,  each  eyerything  else  is  being  gradually  by  attrition 
frittered  away.] 

The  argument  of  the  other  sid^  may  be  right,  upon  Ihe 
principles  recognised  in  political  economy;  but  the  yery  aim* 
and  object  of  the  Income  Tax  Acts  seem  to  haye  been  to  preyent 
the  principles  which  a  political  economist  would  apply  from 
applying 'to  cases  under  those  Acts. 

[Pollock,  B, — ^There  is  a  case  which  occurs  to  my  mind.  If  a 
man  pay  a  lump  sum  for  a  mine  he  cannot  according  to  your 
argument  make  a  deduction,  but  if  he  pay  a  royalty  then  he  gets 
a  deduction.  Practically,  this  case  has  arisen  in  a  way,  but  not 
with  regard  to  coal,  in  the  Scotch  case  of  Addie  and  Sons.]  (c) 

Case  sent  back  for  amendment. 


5th  December  1877. 


Herschell,  Q.C.,  for  the  appellant. — ^The  first  element  to  be- 
determined  is  the  full  amount  of  the  profits  or  gains.  In  an 
ordinary  case  of  trade  to  arriye  at  the  balance  of  profit  you 
take  into  account  the  stock  at  the  beginning  and  the  end  of  the 
year.  You  must,  before  you  arriye  at  the  profits  at  all,  not 
merely  be  able  out  of  your  receipts  to  pay  your  expenses,  but  to 
replace  your  exhausted  capital;  before  tibat  is  done  profit  does 


(&)  Forder  r.  HandyMe.  anU  p.  65,    L.  B.  1,  Ezoh.  Div.  238.. 

(e)  AnU  p.  1. 
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-not  begin.     There  is  no  difference  in  principle  between  the  case 
-of  a  colliery  propriet<ff  with  a  stock  of  coal  under  ground  and  a 
^•cobI  merchant  with  his  stock  abore  ground.       Lord  Cairns  in 
Gowan  ▼.   Christie   (d)   distinguished  between   an   agricultural 
'lease  and  a  lease  of  minerals,  saying  that  the  latter  ''  is  really 
"^'when  properly  considered,  a  sale  out  and  out  of  a  portion  of 
*'  land.     It  is  liberty  given  to  a  particular  individual,  for  a 
specific  length  of  idme  to  go  into  and  under  the  land,  and  to 
get  certain  things  there  if  he  can  find  them,  and  to  take  them 
away  just  as  if  he  had  bought  so  much  of  the  soil :  **  and  there- 
fore 80  much  of  the  receipts  as  represents  the  diminution  in  the 
value  of  *the  mine  by  the  exhaustion  of  the  coal  is  not  profit  at 
all  in  any  true  sense  of  the  word.* 

[Pollock,  B, — ^You  cannot  take  the  word  profit  alone.  The  Act 
says  ''profit  or  gain/'  You  cannot  deny  that  if  a  man  had 
ldO,0002.  worth  of  coal  given  to  him  and  he  sold  it  right  off,  it 
would  be  gain  if  not  profit.] 

I  should  deny  that  it  was  gain  from  this. particular  adventure, 
trade,  or  concern;  it  is  only  your  property  converted  into  another 
form.  Would  not  the  Court  of  Chancery  interfere  if  the  com- 
pany were  going  to  pay  a  dividend  when,  though  it  had  made  a 
eum  of  money,  it  had  exhausted  an  amount  of  coal  more  than 
representing  that  sum  of  money?  Would  not  the  Court  of 
dhancery  stop  the  payment  of  the  dividend  because  there  had 
been  no  profit?  The  third  rule  of  Schedule  D.  is  not  applicable, 
because  this  is  not  a  case  of  '*  capital  withdrawn  *'  from  the 
business,  but  of  exhaustion  of  stock.  Nor  is  the  deduction 
barred  by  the  169th  section,  because  the  first  thing  to  be  done  is 
to  ascertain  the  profits,  and  you  cannot  do  that  until  you  have 
ascertained  your  loss  too.  In  no  proper  sense  of  the  word  can 
you  say  that  a  man  has  made  a  profit  when  he  has  only  that 
in  another  shape  which  he  had  before,  namely,  money  instead  of 
coal. 


Dicey,  for  the  respondent. — ^Mines  are  still  under  the  rates  of 
Schedule  A.,  though  for  purposes  of  convenience  the  assessments 
on  them  have  been  transferred  to  Scl^edule  D.  Therefore  the 
question  is  not  about  deductions  to  be  made  from  profits,  but 
about  the  annual  value,  and  the  annual  value  is  what  a  person 
gets  from  a  mine. 

[Kelly,  C.  B, — It  is  the  impression,  I  believe,  of  the  whole 
Court  tibat  this  case  is  regulated  by  the  eighth  section  29  &  30 
Vict.  c.  36,  and  that  the  question  in  this  case  is  transferred 
altogether  from  Schedule  A.  to  Schedule  D.] 

My  contention  is  that  the  transfer  is  only  as  to  the  mode  of 
assessment,  and  does  not  place  mines  within  the  rules  of 
Schedule  D.,  except  so  far  as  is  not  inconsistent  with  the  rules  of 
Schedule  A. 

(d)  L.  R.  2,  Soo.  App.,  882. 
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But  eyen  under  Schedule  D.  concerns  are  not  treated  bv  the- 
Act  as  a  political  economist  would  treat  them,  and  the  Act  being 
only  yearly,  it  would  be  extremely  difficult  to  do  so.  Thie 
money  set  aside  to  meet  the  exhaustion  of  capital  is  really 
"  capital  withdrawn  ''  from  the  concern.  A  man  who  has  leased 
land  for  a  term  cannot  be  allowed  a  deduction;  and  the  coal' 
being  a  product  of  the  land,  this  question  is  distinct  from  the- 
case  of  coal  bought  when  lying  free  out  of  the  land.  This  caee- 
has  been  decided  by  Forder  y.  Handy  side  (e).  In  estimating  the 
balance  of  profits  and  gains  there  must  be  taken  in  the  first 
place  the  gross  profits,  and  from  that  sum  no  deduction  is  to  be^ 
made  for  capital  withdrawn.  We  contend  that  this  money  is 
capital  withdrawn. 


JUDGMEin*. 

Kelly, C,  B, — ^This  case  comes  before  me  and  my  learned  brethren* 
under  the  disadyantage  of  my  not  haying  heard  the  former 
arguments  upon  it,  and  not  haying  had  the  same  opportunity  and 
the  same  time  for  consideration  as  my  learned  brethren  on  either 
side  of  me  haye  had;  but  looking  to  the  nature  of  the  Income 
Tax  Act,  and  looking  to  the  plain  and  simple,  but  clear  and' 
undoubted  meaning  of  the  word  '' profits,"  I  do  not  think  this 
case  admits  of  the  smallest  doubt.  The  reference  which  has  been 
made  to  the  case  of  Forder  and  Handyside,  and  again,  the  refer- 
ence which  has  been  made  to  one  or  two  statutes  passed  before 
the  time  when  this  question  arose,  may  be  disposed  of  almost  in 
a  word.  Under  the  29th  and  30th  Victoria,  chapter  36,  section  8, 
the  precise  terms  of  which  I  need  not  refer  to,  it  appears  to  me 
that  the  question  in  this  case  is  transferred,  to  nafi  a  comprehen- 
81  ye  expression,  from  Schedule  A.  to  Schedule  D. ;  and  we  haye, 
therefore,  only  in  this  case  to  consider,  upon  the  question  or 
questions  raised  before  us,  the  construction  of  Schedule  D.  and  the 
different  rules  to  which  reference  has  been  made  by  the  learned 
counsel  on  either  side. 

Now,  in  the  first  place,  let  us  take  the  substantial  leading  and 
commanding  proyision,  that  upon  which  the  whole  question  turns, 
unless  the  proposition  which  it  contains  is  qualified  by  something 
afterwards  to  be  found  in  one  or  more  of  the  rules.  The  first  of 
these  rules  is  as  to  what  it  is,  in  respect  of  which  the  subject  is  to 
he  assessed,  and  we  find  it  is  this:  *'  the  duty  to  be  charged  in 
respect  thereof,"  that  is,  in  respect  of  any  trade,  manufacture,  or 
adventure,  which  now  must  be  taken  to  include  a  mine  or  minerals 
in  a  coal  mine.  The  duty  to  be  charged  in  respect  thereof  shall 
''be  computed  on  a  sum  not  less  than  the  full  amount  of  the 
'*  balance  of  the  profits  or  gains  of  such  trade  manufacture,  or 
"  adyenture."  Now  what  is  "  the  balance  of  the  profits  or  gains 
of  such  adyenture  "  ?  Now  beginning  at  that  point,  let  us  take  the- 
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flimplest  case  that  oan  be  imagined.  If  a  man  goes  into  a  whole- 
sale warehouse  and  purchases  a  bale  of  cotton  or  a  chest  of  tea  for 
the  stun  of  402.  and  then  passes  into  another  town  or  place  and 
sella  to  some  retail  dealer  in  the  district  (who  has  not  the  same 
facilities  as  himself  for  purchasing  at  wholesale  prices  at  a  whole- 
sale warehouse)  the  bale  of  cotton  or  the  chest  of  tea  he  has 
purchased  at  402.  for  461.,  what  is  his  profit?  I  assume  there  are 
no  expenses  in  passing  from  one  place  to  another,  or  at  all  events 
of  so  trifling  a  nature  as  not  to  enter  into  the  computation.  He 
has  bought  an  article  for  40Z.  and  sold  it  for  462.,  and  5Z.  there- 
fore is  his  profit.  Now  why  is  it  his  profit?  Because  it  is  the 
balance  which  remains  to  him,  and  is  in  his  possession  after 
having  repaid  himself  everything  he  has  expended,  be  it  what  it 
may,  in  order  to  obtain  the  price  of  45Z.  Therefore  deducting 
everything  that  he  has  expended  in  order  to  obtain  that  sum  of 
45L,  and  that  being  only  40Z.  and  no  more,  bl.  is  undoubtedly  the 
net  profit.  In  resi>ect  of  that,  if  it  stood  simply  by  itself,  it 
would  be  the  whole  of  that  man's  yearly  income,  but  if  it  were 
multiplied  one  hundred  times  by  one  hundred  different  transac- 
tions, his  income  would  be  5001.  a  year,  and  in  resi>ect  of  one  or 
the  other  (if  so  small  a  sum  as  5Z.  could  be  assessed  at  all),  he 
would  be  assessable  for  income  tax. 

Now  let  us  g^  a  little  further,  and  suppose  he  had  obtained 
possession  and  become  the  owner  of  a  bale  of  cotton  and  a  chest 
of  tea  of  the  value,  I  will  say,  of  20Z.  each,  but  the  bale  of  cotton 
he  had  purchased  for  20Z.,  whereas  the  chest  of  tea  had  been 
made  a  present  to  him,  or  it  may  be  that  somebody  had  died  and 
left  it  to  him,  but  he  begins  business  with  those  two  articles,  the 
bale  of  cotton  for  which  he  has  paid  20Z.,  and  the  chest  of  tea 
which  is  worth  20Z.,  for  which  he  has  paid  nothing,  because  it 
has  been  given  to  him,  or  been  bequeathed  to  him.  They  are 
each  of  the  value  of  20Z.  He  has  paid  the  sum  of  20Z.  for  one, 
and  the  other  is  assumed  or  admitted  to  be  of  the  value  of  20Z. 
He  opens  a  shop,  and  he  sells  in  the  course  of  a  week  or  more 
these  two  articles ;  it  may  be  by  retail,  or  it  may  be  by  whole- 
sale, both  to  one  person,  or  two  persons,  or  sells  them  both 
together  for  45Z.  Is  not  his  profit  the  difference,  the  bl.  and  the 
bl.  only?  If  the  20Z.,  the  value  of  the  article  which  has  been 
bequeathed  to  him,  or  given  to  him,  is  to  be  transmuted  into 
profits,  and  to  be  treated  as  profits,  I  see  no  escape  from  the 
proposition  that  whether  a  man  has  a  sum  of  20Z.  left  to  him  as 
having  been  an  old  servant  of  a  family,  or  whether  he  has  lOOZ. 
left  to  him  in  goods  or  money's  worth,  that  is  to  be  taken  to  be 
his  income.  Now  what  would  be  the  consequence,  first  of  all, 
if  we  take  it  in  money?  Suppose  a  father,  who  is  not  the 
possessor  of  land  and  freehold  property  or  estates,  but  who  is 
possessed,  it  may  be,  of  half  a  million  of  money,  has  five  sons 
or  five  daughters,  and  he  leaves  to  each  of  them  a  fortune  which 
be  intends  them  to  possess,  and  who  would  otherwise  begin  life 
at  his  death  without  a  shilling  except  what  they  derived  from 
him,  and  that  upon  his  death  tliey  find  themselves  each  possessed 
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of  the  sum  of  lOO^OOOL  Now  suppose  tliat  to  be  money ;  would 
any  human  being  contend  in  a  court  of  law  that  that  is  income, 
and  that  every  one  of  the  sons  and  daughters  are  to  be  assessed 
with  income  tax  upon  lOOyOOOZ.j  which  would  be  the  annual 
income  of  a  duke,  or  the  owner  of  landed  estates  of  great  value, 
in  which  case  that  sum  would  represent  the  year's  produce  of  his 
estates.  No  one  would  contend  that  it  was  so,  if  it  was  money. 
It  would  be  something  startling,  and  almost  ludicrous  to  contend 
that,  when  a  fortune  is  left  to  an  individual,  if  it  happened  to  be 
in  money,  the  whole  fortune  is  to  be  taken  as  a  year's  income, 
and  the  recipient  is  to  pay  income  tax  on  it  as  the  year's  income? 
If  that  were  so,  and  it  remained  untouched  and  uninvested, 
and  none  of  it  spent  during  the  whole  of  his  life,  according  to 
that,  he  would  be  liable  to  be  assessed  at  the  same  rate  all  his 
life,  and  that  surely  could  not  be  contended. 

Now  let  us  see. whether" there  is  any  difference  between  that 
ease  and  the  case  of  goods,  the  littter  being  assessable  under 
Sche'dule   D.    of   the   Act   of   Parliament.      SupiKising   that   a 
merchant  or  manufacturer  dies  and  leaves  to  his  son  the  whole 
of  the  goods  in  his  warehouse  which  do  in  fact,  or  may,  at  any 
rate,  at  any  given  moment  of  time,  constitute  his  entire  fortune 
— ^his  entire  capital  if  he  be  a  trader — all  that  he  possesses  in 
the  world,  and  all  that  he  has  to  leave  to  his  son,  who  succeeds 
to  him,  the  whole  of  which  the  son  upon  his  father's  def^th, 
receives  or  possesses,  or  continues  to  possess  in  the  world.     Sup- 
posing there  to  be  a  stock  in  a  warehouse  at  Manchester  of 
10,000,  or,  it  may  be,  20,000  bales  of  cotton,  and  the  son,  suc- 
ceeding to  the  business  of  his  father,  proceeds  to  sell  them  by 
wholesale  to  retail  dealers  or  exjiort  them  to  foreigners  who 
may  become  the  purchasers  of  the  commodities  in  which  he 
deals,  bale  by  bale,  and  in  the  course  of  that  year  sells,  I  will 
say  1,000  out  of  the  20,000  bales  of  cotton.     What  is  his  profit P 
Why  the  profit  is  this.       What  would   it  have  cost   him  to 
purchase  at  ebst  price,  or  perhaps  wholesale  prices,  the  1,000 
bales  he  has  sold,  and  if  that  be,  I  will  suppose,  10,0001.,  and  he 
has  sold  them  to  other  dealers  in  the  kingdom  for  12,000Z.,  what 
is  his  profit?     Is  it  the  whole  12,0001. ;  because  if  so,  if  he  sold 
the  whole  10,000  bales  in  the  course  of  the  year  it  would  have 
been  the  same  as  a  legacy  100,0002.   in  money,  and  he  must 
have  been  assessed  on  the  whole  value  of  the  amount  of  the 
property  that  he  had  obtained  as  if  it  were  a  yearly  income. 
But  what  he  has  really  gained  in  the  way  of  a  profit  is  the  sum 
for  which  he  has  sold  the  1,000  bales  of  cotton,  deducting  from 
it,  or  setting  against  it,  in  the  words  of  the  statute,  the  price  he 
has  paid  for  it;  or  if  he  has  paid  no  price  for  it,  if  he  has  had 
it  bequeathed  to  him,  or  become  possessed  of  it  without  payment 
of  money,  the  market  value,  or  that  which  he  would  have  had 
to  pay  for  it  if  he  had  purchased  it  on  the  most  favourable  terms 
in  the  market;  and  that  difference  alone  is  his  profit. 

Now,  if  that  be  so,  let  us  apply  the  case  which  has  been  put 
forward,  and  as  it  appears  to  me  unanswerably,  by  Mr.  Herschell 
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in  this  case  in  Ids  argument.  We  must  begin  by  supposing,  as 
might  well  be,  that  this  was  the  ease  of  a  lease  to  a  man  for  one 
j'ear  only.  A  man  wishes  to  experiment  ui)on  a  coal  mine,  and 
he  applies  to  some  great  landed  proprietor  who  has  some  mineSi 
under  the  surface  of  his  land,  or  some  mine  that  has  been  opened 
Already,  or  is  about  to  be  opened,  and  asks  him,  ''  For  what  sum 
''  will  you  let  me  have  a  lease  of  this  mine  for  one  year,  and  allow 
*'  me  to  take  out  as  much  coal  as  I  can  find  means  to  take  out 
^'  by  ordinary  fair  working,  and  with  the  assistance  of  machinery 
^'  within  one  year,''  and  he  is  told,  ''I  will  let  you  have  it,  for  it  is 
a  valuable  mine,  for  1,000{.  For  a  payment  of  1,000Z.  you  shall 
have  the  use  of  this  mine,  and  free  entry  into  the  mine,  and 
"*'  liberty  to  win  and  take  out  of  it  and  disjiose  of  as  much  of  the 
'''coal  as  you^can."  What  is  the  condition  of  that  man  at  the 
end  of  the  yearP  He  takes,  I  will  suppose,  a  quantity  of  coal 
which  he  sells  altogether  for  1,2002.  What  is  the  profit  that  he 
has  earned  in  the  course  of  the  yearP  Well,  he  has  paid  1,000Z. 
for  the  lease  which  is  gone;  he  has  paid  1,000Z.  for  the  means 
hy  which  he  gets  the  liberty  to  enter  {he  mine  and  take  the 
coal,  and  by  which  means  alone  he  could  have  acquired  the  right 
to  dispose  of  the  coal.  I  assume  that  the  machinery  and  labour 
'fonployed  would  have  oost  him  during  that  one  year  1002.  more, 
^snd  that  he  has  sold  the  coal  he  has  obtained  for  1,200Z.  What 
is  his  profit  P  Why  he  has  traded  as  a  lessee  of  a  coal  mine,  or 
coals  during  one  year,  and  one  year  only,  and  he  may  then  be 
disposed  to  leave  that  business  and  what  has  he  paid  for  the 
articles  he  has  sold  for  1,2001.  P  He  has  paid  1,(K)0Z.  for  the 
lease  of  the  mine,  that  is  to  say,  for  the  power  to  enter  the  mine 
and  the  power  to  work  the  mine  and  win  and  take  away,  and 
sell  the  coal,  and  he  has  paid  lOOZ.  more  for  labour  and  for 
machinery.  Therefore  he  has  spent  1,100Z.  in  acquiring  the 
quantity  of  coal  he  has  sold  in  the  market,  and  he  has  sold  that 
•coal  in  the  market  for  1,2002.  Now  what  is  his  profit  P  Is  it 
ihe  whole  1,2002.  P  The  idea  of  applying  the  term  "  profit "  to 
anything  of  that  kind  is  an  abuse  to  ihe  English  language.  His 
profit  is  that  which  remains  to  him  and  which  he  can  put  into 
his  pocket  and  spend,  if  he  has  not  already  spent  it,  as  part  or 
the  whole  of  his  year's  expenditure.  The  amount  he  receives  is 
1,2002.,  and  against  that  is  to  be  set  off  his  expenditure  in  order 
io  enable  him  to  acquire  that  1,2002.,  namely  1,0002.  for  the  lease 
:and  1002.  for  the  labour  and  machinery,  and  consequently  1002. 
only  is  his  profit. 

Now  if  that  be  the  case  with  regard  to  one  year,  what  is  the 
-case  having  regard  to  a  lease  for  32  years  P  If  he  proceeds  for 
S2  years,  horn  year  to  year  to  carry  on  the  business  of  a  lessee 
of  a  mine,  or  of  the  minerals  in  a  mine,  and  takes  from  year  to 
year  various  portions  or  parts  of  the  mine,  or  takes  so  much  coal 
as  he  can  get  from  time  to  time  it  may  be  either  a  time  specified 
as  an  average  in  the  Act  of  Parliament,  namely,  three  years,  or  a 
year,  or  so  long  a  time  as  he  continues  working  the  mine.  What 
is  the  result  P    Is  there  any  difference  in  the  mode  of  stating 
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the  figures  in  oidor  to  gain  a  knowledge  of  ike  speciftc  amount: 
of  pTofit  he  hae  obtained  P  If  the  working  has  been  equally 
profitable  from  one  year  to  another,  and  he  £m  gone  on  in  mni£ 
the  same  way  paying  the  same  rent  for  the  mine,  and  the- 
royalty,  and  if  thero  be,  besides  the  ront,  a  premium,  dividing 
that  promium  over  32  years,  and  then  adding  beyond  i&at  ihe^ 
expnense  of  working,  of  labour,  and  of  machinery,  and  if, 
taking  one  year  with  another  or  taking  the  average  of  ihree 
years,  or  if  you  will,  for  the  whole  32  years,  he  has  acquired 
10,000Z.  a  year  that  is  if  he  has  10,0001.  a  year  over  and  above 
what  he  has  paid  for  the  working  and  acquiring  of  the  ooal 
he  has  sold  for,  I  will  say,  100,0002.  a  year,  that  10,0001.  a 
year  is  the  net  profit  which  he  has  a  right  to  spend  in  any 
way  he  pleases  or  put  into  his  pocket.  Li  order  to  arrive  at 
that  profit  of  10,0001.,  or  whatever  it  may  be,  he  has  a  right 
to  set  off  against  the  gross  receipts  the  whole  expenditure 
over  the  32  years  divided  into  32  portions  if  all  tiie  ^ears  hitve* 
been  alike  in  his  dealings,  just  as  he  would,  supposmg  it  had 
been  a  lease  for  one  year  and  for  one  year  only.  Now,  that 
is  the  expendituro?  It  is,  first,  the  rent  paid  for  the  lease* 
and  the  premium,  and  if  it  were  a  one  year's  lease,  he  would 
have  to  set  off  the  premium  against  the  gross  earnings,  so  if  it 
wero  a  three  years'  lease  or  a  32  years'  lease  he  would  have  to 
divide  it  into  three  or  32  i)ortions,  as  the  case  may  be,  in  order  lo- 
ascertain  what,  if  any,  during  the  three  years,  or  82  years,  is  the 
annual  profit  in  respect  of  which  he  is  assessable  to  the  income 
tax. 

Such  is  the  confltruction  of  this  provision  of  the  Income  Tax 
Act,  in  the  first  rule,  supponng  thero  wero  no  qualification  t& 
be  found  in  another  section  of  the  Act  of  Parliament  which  I 
will  refer  to  by-and-by.  When  we  look  to  the  third  rule,  it  ia 
this :  ''In. estimating  the  balance  of  profits  and  gain  chargeable^ 
''  under  Schedule  D.  or  foT  the  purpose  of  nnnossing  the  du^ 
''  thereon,"  no  sum  shall  be  deducted  from  itexcept  several  which 
are  here  .enumerated.  Several  of  them  aro  not  material  and 
have  no  application  to  this  case,  but  beforo  coming  to  one,  or  it 
may  be,  two,  which  aro  applicable  to  this  case,  and  which  have 
been  referred  to,  and  properly  roferred  to,  by  Mr.  Dicey,  and,  as  I 
imderstand,  moro  elaborately  and  amply  roferred  to  in  ike  former 
argument,  I  will  first  observe  that  we  find  it  is,  ''that  in 
''  estimating  the  balance  of  profits."  Theroforo,  we  must  consider 
what  thid  is;  is  it  to  constitute  something  that  is  to  be  set 
against  the  price  obtained  for  the  material  sold  and  which  is- 
not  to  be  taken  into  consideration  in  ascertaining  and  making 
up  the  balance  of  the  profits?  First  it  is  this,  ''  not  on  account 
*'  of  loss  not  connected  with  or  arising  biit  of  such  trade."  That 
is,  something  not  in  the  way  of  trade.  The  man 'might  Eave- 
speculated  while  working  this  coal  mine  by  purchasing  a  quan- 
tity of  coals,  say,  four  or  five  cargoes  of  coal  at  Newcastle,  and 
sending  them  to  London  to  be  sold.  He  might  have  experienced* 
a  loss,  and  a  considerable  loss,  but  that  has  nothing  to  do  witL 
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the  trade  in  wliich  he  is  engaged.  Then  we  come  to  this,  '*  nor 
"'  on  account  of  any  capital  withdrawn  therefrom."  The  meaning 
of  that  is  perfectly  plain.  If  a  man  begins  to  work  this  mine  or 
to  cany  on  any  other  trade  or  nndertaking  or  adventnrey  with 
a  capital  of  40,0001.,  and  in  the  conrse  of  a  year  he  withdraws 
from  that  capital  a  sxun  of  10,0002.,  perhaps  for  the  purpose  of 
setting  up  a  coal  warehouse  in  a  distant  part  of  Manchester  (if 
Manchester  is  the  place  in  which  he  carried  on  his  busineas)^ 
that  would  be  a  portion  of  his  capital  withdrawn,  and  he  would 
find  himself  at  the  end  of  the'  year  with  10,0001.  leas  capital,  but 
that  is  not  to  be  taken  into  ^consideration  in  ascertaining  the 
amount  of  his  profits.  There  are  various  other  ways  in  which 
capital  might  be  withdrawn,  and  there  are  yarious  otner  purpoeee 
to  which  it  might  be  applied,  or  which  might  be  taken  into 
consideration,  but  they  do  not  affect,  ineyitably,  the  calculation 
necessary  to  ascertain  the  amount  of  the  net  profits. 

The  other  case  may  require  a  little  more  attention,  and 
might  for  a  moment  breed  a  little  difficulty  in  one's  mind.  The 
other  words  are  '^  nor  for  any  sxun  employed  or  intended  to  be 
'^  employed  as  capital  in  sudk  trade.''  Now  when  we  come  to 
find  the  word  '' employed  "  coupled  with  ''or  intended  to  be 
employed,"  we  have  the  alternative  that  it  is  something 
additional  to  the  capital  which  has  been  actually  employed  in 
realising  the  profit  uiat  has  been  acquired  during  the  year.  If, 
for  instance,  during  the  year  the  lessee  of  the  mines,  in  order  to 
work  the  mines  with-  greater  success,,  had  added  to  all  his  pre- 
vious expenditure  in  the  mines  a  sum  of  money,  it  might  be 
1,0002.,  in  order  to  assist  in  workin^^  the  mines  in  general,  that 
would  be  a  sum  of  1,0002.  which  might  add  to  the^  value  of  the 
mines,  and  in  one  sense  it  would  be  employed  in  the  trade, 
because  it  would  be  employed  to  add  to  the  value  of  the  mines, 
but  it  must  be  estimated  over,  or  divided  over,  or  among,  the 
whole  of  the  years  yet  remaining  of  the  lease.  Therefore, 
although  that  would  be  really  a  sum  of  money  employed  in  ikb 
trade,  yet  it  would  not  be  an  element  in  ascertaining  that  year?s 
profit,  whereas  anything  that  was  actually  paid  and  which  would 
apply  to  that  year  is  to  be  taken  into  consideration. 

But  then  we  come  to  another  clause,  the  169th  clause,  which  ia 
to  this  effect,  as  showing  what  deductions  shall  not  be  allowed 
in  computing  the  duties  to  be  charged  under  this  Act.  It  says,. 
"Be  it  enacted,  that  in  the  computation  of  duty  to  be  made^ 
**  under  this  Act  in  any  of  the  cases  before  mentioned,  either  by 
''  one  party  making  or  delivering  any  list  or  statement,''  and  so 
on,  "it  shall  not  be  lawful  to  make  any  other  deductions  there- 
"  from  than  such  as  are  expressly  enumerated  in  this  Act,  nor 
"to  make  any  deduction  on  account  of  any  annual  interest,. 
"  annuity,  or  any  annual  payment  to  be  paid  to  any  person  out 
"  of  any  profits  or  gains."  The  reason  of  that  is  this,  it  is  the 
profits  of  a  trade  or  of  an  undertaking  which  are  substituted  lor 
the  interest  which  it  is  presumed  would  otherwise  be-  acquired 
upon  that  capital.     A  man  begins  with  a  capital,  say  of  10,0002.^ 
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and  it  may  be  taken  that  if  he  had  invested  that  in  any 
ordinary  mode  of  investment  and  never  entered  into  trade  at 
all,  he  would  have  made  five  per  cent,  of  it,  and  that  therefore  the 
interest  on  lO^OOOZ.  would  be  6002.  a  year.  If,  therefore,  his 
profit  comes  to  500Z.  a  year,  it  is  not  to  be  said  that  he  has  lost 
500Z.  a  year,  or  that  the  interest  which  he  would  probably  have 
acquired  can  be  set  off  against  the  profit  which  has  actually 
been  acquired;  therefore  no  deduction  can  be  made  against  the 
profit  in  respect  to  that  interest;  hence  it  is  that  no  interest  on 
capital  is  ever  taken  into  consideration  in  estimating  or  ascer^ 
taining  the  amount  of  the  year's  profit.  But  then  there  are 
some  further  matters  which  are  referred  to  ''nor  to  make  any 
*'  deduction  from  the  profits  or  gains  arising  from  any  property 
"  herein  described,  or  from  any  office  or  employment  of  profit,  on 
account  of  diminution  of  capital  employed  or  of  loss  sustained 
in  any  trade,  manufacture,  adventure,  or  concern,  or  in  any 
'"  profession,  employment,  or  vocation.''  Diminution  of  capital 
is  this,  it  is  not  a  diminution  of  capital  to  purchase  an  article 
which  afterwards  you  sell  at  a  profit;  hence  in  the  cases  which 
I  have  put  there  never  would  be.  any  profit  at  all ;  but  it  is  this, 
capital  may  be  diminished  in  the  first  place  by  a  fire.  Supposing 
one  half  of  the  stock-in-trade  which  has  been  purchased  by  the 
capital  or  that  goods  to  the  value  of  6,0001.  have  been  burnt  in 
an  accidental  fire,  you  cannot  set  that  off  against  the  profits;  it 
is  a  losd  or  depreciation  of  the  amount  of  capital,  but  it  is  not 
an.  element  in  the  calculation  of  the  amount  of  profits.  So, 
supposing  any  other  diminution  to  have  taken  place,  as,  for 
example,  the  company  or  trader  may  really  think  that  his 
-capital  is  too  large  and  desire  to  reduce  it.  Assuming  20,000Z. 
to  be  the  amount  of  his  capital  or  the  amount  invested  in  the 
purchase  of  various  articles  of  trade  in  his  possession,  and  sup- 
posing he  chooses  to  reduce  that  capital  from  20,0002.  to  16,0001. 
he  diminishes  his  capital  6,000Z.  either  by  placing  so  much 
money  at  his  bankers,  or  by  investing  it  in  the  purchase  of 
stock,  or  in  some  other  way ;  that  is  a  diminution  of  capital,  and 
one  may  suppose  innumerable  other  ways  in  which  capital  may 
be  diminished.  But  that  diminution  is  not  to  be  set  off  against 
the  amount  of  his  profits  in  estimating  the  balance  of  profits,  in 
respect  of  which  balance  he  is  to  be  assessed  to  the  Income  Tax, 
but  is  quite  of  another  character;  it  is  a  diminution  in  the 
amount  of  capital,  but  it  in  no  respect  is  an  element  in  the  estimate 
of  the  amount  of  profits.  Upon-  none  of  these  g^unds  can  it  be 
<M)ntended  under  any  of  the  provisions  of  these  Acts  of  Parlia- 
ment that  the  entire  sum  or  any  part  of  the  entire  sum,  whether 
year  by  year,  or  during  the  whole  32  years,  as  in  this  case  (happily 
in  this  case  the  figures  are  simplified)  which  has  actually  been 
paid  and  expended  in  order  to  enable  a  trader,  or  the  lessee  of 
a  mine,  in  the  case  of  a  mine,  to  acqtdre  by  the  sale  of  the  article 
he  deals  in  the  excess  or  profit  which  constitutes  his  annual 
income  can  be  treated  as  an  element  in  the  calculation  of  the 
estimate   of  the  amount   of  profits.     From   the^  produce   of  the 
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article  he  deals  in  he  has  to  deduct  all  the  expeuses  he  has  been 
put  to,  whether  by  the  purchase  of  commodities  of  merchandise, 
or  by  payments  for  work  or  labour  or  machinery,  or  payments  of 
any  other  kind.  All  that  he  has  necessarily  and  actually  paid  in 
order  to  acquire  possession  and  the'  rights  to  dispose  of  the  article 
he  deals  in,  and  which  he  has  disposed  of  for  a  certain  sum.  If 
that  of  which  he  had  a  right  to  dispose  be  in  excess  of  all  he  had 
paid  upon  it  and  of  all  his  outgoings,  that  excess,  and  that  excess 
alone,  is  his  profit.  But  he  has  a  right  to  take  into  consideration 
before  the  amount  of  the  profit  can  be  said  to  be  ascertained,  all 
that  he  has  expnended  of  every  description  in  order  to  enable  him 
to  acquire  the  right  to  the  article,  that  is,  the  right  to  dispose  of 
it,  and  thus  to  obtain  the  sum  in  respect  of  which  he  is  to  be 
assessed.  Under  these  circumstances  I  think  the  appellant  is 
entitled  to  our  judgment. 

Cleasby,  B. — The  present  case  involving  the  application  of  the 
rules  for  assessing  Income  Tax  appears  to  me  to  be  of  a  class  in 
which  we  must  look  at  each  case,  and  be  careful  not  to  generalise 
so  as  to.  appear  to  include  different  cases.  Now  this  is  not  the  case 
oi  an  owner  of  land  opening  a  quarry  or  a  mine  and  letting  it  at  a 
royalty  or  working  it  himself.  I  do  not  say  anything  about  such 
a  case  as  that,  for  it  must  be  understood,  as  far  as  I  am  concerned,, 
that  I  am  not  dealing  with  that  case  at  all.  I  take  it  to  be  quite 
clear  in  the  present  case»that  the  8th  section  of  the  29th  of  Victoria 
places  the  assessment  under  the  rules  prescribed  in  Schedule  D.  I 
say  I  take  it  to  be  quite  clear,  the  words  being  '^  the  several  and 
"  respective  concerns  described  in  No.  93  of  Schedule  A.,"  that 
is,  mines,  "  shall  be  charged  and  assessed  to  the  duties  hereby 
'*  granted  in  the  manner  in  the  said  No.  3  mentioned,  according 
**  to  the  rules  prescribed  by  Schedule  D.  of  the  said  Act,  so  far 
^'  as  such  rules  are  consistent  with  the  said  No.  3."  Nothing 
can  possibly  be  clearer,  I  think,  than  that  language.  Unless 
the  enactment  applies  to  the  case,  of  a  colliery  company  formed 
for  the  purpose  of  carrying  on  the  business  of  working  coal 
mines,  no  case  can  be  suggested,  in  my  opinion,  to  which  it  can 
apply,  and  it  must  be  struck  out  altogether.  This  is  a  case  ta 
which  it  was  intended  to  apply.  I  do  not  express  any  opinion 
whatever  as  to  how  far  it  applies  to  the  case  of  an  owner  of 
land,  as  I  said  before,  opening  a  quarry  and  letting  or  working 
it.  You  might  say  that  that  case  ought  to  come  under 
Schedule  A.,  and  it  would  be  consistent  with  Sched\ile  A.  to 
bring  it  under  Schedule  D.  It  is  possible;  but  I  would  not  say 
whether  that  would  be  so  or  not,  however,  I  think  nothing  can- 
be  clearer  than  such  a  case  as.  I  have  put  of  a  colliery  company 
formed  for  the  purpose  of  carrying  on  a  trade  being  that  ver>- 
matter  to  which  this  section  is  intended  to  apply,  correcting  in 
that  way  the  law  as  it  stood  before,  making  that  which  appeared 
to  be  property  assessable  as  such.  Now,  having  settled  this 
point,  we  have  only  to  apply  the  words  of  Schedule  D.,  treatinpr 
this,  ae  it  ought  to  be  treated,  as  a  trade  or  business.  I  think- 
the  words  are  **  amount  of  balance  of  profits."     Now,  as  soon 
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-AS  you  get  to  this  i>oint  it  seems  to  me  the  case  is  perfectly  free 
from  difficulty.  I  think  the  whole  may  be  summed  up  as  it  was 
stated  by  the  learned  counsel;  how  can  you  get  at  the  balance 
of  the  profits  of  trade  without  stock-taking?  How  can  you  get 
at  the  balance-  of  the  profits  of  trade  for  a  year  without  stock- 
taking at  the  beginning  of  the  year  and  at  the  end  of  the  year? 
It  is  impossible,  I  must  say,  that  this  was  hardly  disputed,  look-r. 
ing  to  Rule  1  in  the  fii*st  part  of  it,  because  it  does  end  with 
these  wordsy  '^  without  any  other  deduction  than  is  herein-after 
allowed;"  therefore  in  this  case  the  whole  argument  appears  to 
me  to  turn  upon  the  application  of  the  language  of  Rule  3  as 
•coi-recting  the  necessary  application  of  the  language  of  Rule  1, 
which  prescribes  that  you  are  to  take  the  balance  of  profits. 
No  douot  there  are  some  of  these  rules  which  are  inconsistent 
with  economics.  No  doubt  there  is  some  reason  why  in  dealing 
with  the  Income  Tax  it  was  thought  that  it  should  not  go  by 
iJie  ordinary  rules,  and  if  there  is  anything  in  Rule  3  which  we 
oan  see  applicable  to  the  present  case,  we  should  be  equally 
bound  to  adopt  it;  but  we  should  be  guided  by  the  proper  rule 
of  taking  the  ordinary  balance  of  profits.  But  I  can  find 
nothing  in  Rule  3  to  call  upon  us  in  this  case  not  to  have 
that  sort  of  stock-taking  to  which  I  have  referred  for  the 
purpose  of  arriving  at  the  balance  of  profits.  I  do  not  feel 
myself  justified  in  going  through  the  whole  of  the 
rule,  and  showing  how  each  part  of  it  .does  not  apply.  Thc» 
only  part  of  it,  I  think,'  on  which  anything  can  turn  is  the 
use  of  the  words  *^  capital  withdrawn  from  the  concern/'  and 
to, call  this  '' capital  withdrawn  from  the  concern,"  is  entirely 
erroneous.  The  proper  description  of  it  is  '*  capital  consumed  in 
'^  making  the  profits."  There  is  not  the  idea  of  capital  with- 
drawn from  the  concern  in  it.  And  with  regard  to  the  case 
which  has  been  referred  to  of  Forder  and  Handyside/ there  is 
no  doubt  the  principle  of  the  Income  Tax  is  to  take  the  result 
one  year  or  an  average  of  years,  and  every  p^'son  must  pay 
something,  not  necessarily  oui  of  what  may  result  eventually 
from  the  transactions  of  iJiat  year,  but  he  is  called  upon  to  pay 
something  out  of  the  profits  of  that  year;  and  you  cannot  put 
by  a  sum  of  money  for  the  purpose  of  meeting  depreciation. 
All  you  are  allowed  to  do  is  to  deduct  your  own  repairs  and 
things  of  that  sort  which  belong  to  the  year  or  average  of  years. 
It  seems  to  be  quite  obvious  that  if  you  do  more  than  that  you 
depart  from,  the  principle  of  the  Income  Tax  Act,  which  forbids 
it.  The  case  seems  to  me  to  be  so  inapplicable  that  I  almost 
wonder  it  was  brought  forward.  At  all  events  it  really  has  no 
bearing  on  this  case,  as  it  appears  to*  me  that  the  principle  in 
that  case  was  a  person  attempting  to  put  by  a  sum  for  deprecia- 
tion, and  of  course  that  was  a  thing  he  was  not  entitled  to  dp. 
I  think,  therefore,  under  'diese  circumstances  that  the  appellant 
is  entitled  to  oxir  judgment. 

Pollock,  B. — ^I  entirely  agree  with  my  learned  brethroi.     The 
"first  point  for  us  to  determine  is,  under  what  Act  of  Parliament  is 
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iliis  case  governed.  It  appears  to  me  clearly  that  it  is  goTemed 
l>y  the  2^h  and  30th  of  Victoria,  chapter  36,  section  8,  which 
jyroTides  that  any  concern  such  as  this  is  to  be  ''  charged  and 
*' assessed  with  duty  according  to  the  rules  laid  down  iin 
'^  Schedule  No.  3  of  the  earlier  Acts,  and  according  to  the  rules 
'r  prescribed  by  Schedule  D.  of  the  Act  so  far  as  such  rules  are 
''consistent  with  the  said  No.  3."  It  is  not  contended,  and  we 
•do  not  for  one  moment  assume,,  that  there  is  any  inconsist^icy 
beijween  Schedule  A.  and  those  rules.  That  being  so,  the  rest  of 
the  case  seems  to  me  really  to  have  arisen,  from  a  sort  of  mis- 
apprehension which  often  unfortunately  arises,  not  only  in 
matters  of  law,  but  still  more  perhax>s,  in  matters  of  commercial 
-accounts,  by  the  nomenclature  which  is  used.  It  so  happens  that 
in  this  Company  giving  their  first  return  to  their  proprietors 
ihey  use  this  phraseology  showing  the  value  of  their  freehold  and 
leasehold  colliery  and  so  forth,  and  put  down  as  their  '*  deprecia- 
''  tion  tar  the  year  "  the  sum  of  10,2402.  ISs.  Zd.  That  seems  to 
have  landed  the  Commissioners  in  the  idea  that  that  was  necessarily 
in  diminution  of  the  sum  of  the  balance  of  profits  oi^  gains. 
When  they  get  before  the  Commissioners,  Mr.  Chadwiok,  who 
thoroughly  understands  this  matter,  explains  it  in  this  way :  He 
says,  ''  that  the  amount  which  was  claimed  by  the  Company  as 
*'  depreciation  and  which  as  stated  in  the  annual  report  for  the 
**  year  ending  31st  December  1874,  is  based  on  a  calculation  of 
''  the  extent  of  coal  available,  and  the  dtiration  of  existing 
**  leases,  but  it  may  be  modified  as  future  circumstances  re- 
*"  quire;  "  and  he  further  explained  ''  that  the  term  depreciation 
^'  in  the  balance  sheet  was  iised  to  show  to  the  shareholders  the 
**  deterioration  or  difference  in  the  value  of  their  property  at 
'Hhe  end  of  the  year,  and  after  the  working  out  of  a  year's 
''coal,  and  the  expiration  of  a  year.''  That  was  explained  by 
Mr.  Herschell  as  meaning  that  what  they  had  done  was  this: 
they  had  overworked  the  proportion  of  the  whole  quantity  of 
coal  as  compared  with  the  whole  nimiber  of  years,  that  is  to  say, 
in  proportion  to  the  term  of  32  years  they  had  overworked  the 
•colliery  to  that  extent.  Can  there  be  any  doubt,  then,  that  that 
throws  you  back  upon  the  question,  before  you  go  into  the 
<luestion  of  deduction  at  all,  of  what  has  been  the  balance  of 
profits  or  gains  of  the  concern  P  If  you  have  any  rent  to  pay 
you  must  first  ask  yourselves.  What  is  the  rent?  It  may 
not  be  an  annual  rent,  or  it  may  be  a  small  annual  rent  with  a 
very  heavy  simi  paid  as  premium.  Of  course  in  that  case  the 
premium  must  be  distributed  over  the  whole  number  of  years. 
Of  course,^  no  person  would  argue  for  a  moment  that  because 
a  man  paid  100,0001.  as  premium  and  only  600^  a  year  as 
rent,  that  100,000Z.  should  be  treated  as  a  nullity.  So  again  in 
this  case;  supposing  a  larger  proportion  of  coal,  having  regard  to 
the  number  of  years,  were  taken  in  any  one  year  than  would  be 
taken  if  it  were  distributed  over  the  whole  nimiber  of  years,  I 
do  not  think  that  there  can  be  any  doubt  that  when  these  facts 
are  apprehended,  and  when  we  ask  ourselves  what  is  the  profit 
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or  gain  oi  this  adventure,  we  must  consider  that  term  and  esti- 
mate it,  and  therefore  deduct  it  from  the  gross  receipts  of  the 
sale  of  the  coal  before  we  can  arrive  at  the  balance  of  profits  or 
gains.  That  being  determined,  I  think  the  whole  questi<m  is  at 
an  end.  That  is  the  only  way  in  which  the  case  comes  before 
us.  It  was  amended  by*  the  Company  putting  in  their  accounts ^ 
and  if  it  had  been  done  originally  in  that  way,  it  would  never 
have  come  to  us  at  all.  I  quite  agree  that  the  appellant  is  en* 
titled  to  our  judgment. 

Lord  Chief  Baron, — I  ought  to  have  said  with  costs. 


APPENDIX  TO  KNOWLES  v.  McADAM. 

(See  page  162.) 

AkBSSW    KNOW'iiES   AND   SONS,    LXMXTID. — ^DlRIOTOBS'    FiBST   AKZHTAI*. 

Rkfobt,  Tbab  Ihn>ii«>  Dbcucbib  31,  1874. 


To  the  Shareholders  of  Andrew  Knowles  and  Sons,  Limited. 

Your  directors  have  the  pleasure  to  submit  the  duly  audited  balance 
sheet  showing  the  results  of  the  first  year's  operations. 

It  will  be  seen  that  the  total  net  profit  for  the  year  amounts  to- 
196,660L  lis,  9d,,  being  equivalent  to  61,  vs.  Sd.  per  diare,  or  37^  per  cent, 
per  annum  on  the  amount  of  share  capital  paid  up  during  the  year. 

Your  directors  recommend  that  a  diyidend  at  the  rate  of  13|  per  cent, 
per  annum  shi^  be  paid,  being  the  marimum  sum  authorised  by  tha 
Articles  of  Association  to  be  distributed  until  the  reserre  fund  amounts 
to  one  fourth  of  the  paid-up  capital. 

The  proposed  dividend  amounts  to  II.  16s.  Sd.  per  share.  An  interim 
payment  of  12s.  per  share  has  already  been  paid  to  the  shareholders  on 
account  of  the  year's  profits,  tiius  leaving  11. 49.  Sd.  per  share  to  be  received. 
This  sum  your  directors  suggest  shall  be  paid  free  of  income  tax. 

This  dividend   will  absorb  45,3111.    IBs.  Od.,  leaving  91,3481.   16«.   9d. 
balance  of  profits  to  be  carried  to  the  vese^e  fund,  in  accordance  with  the- 
Articles  of  Association. 

During  tiie  ^ear  your  directors  have  purchased  from'  the  representatives, 
of  the  late  WiUiam  Scott,  Esq.,  their  one  third  share  of  the  Stoneclough. 
Collieries,  and  the  properties  connected  therewith. 

They  have  also  acquired  from  the  representatives  of  the  late  Henry  Hall, 
Esq.,  their  one  fourth  share  of  the  RsdclifPe  and  Bank  Top  Collieries,  witiii 
the  accompanying  properties. 

The  lease  of  the  last-named  collieries,  situated  on  the  estate  of  the  Right. 
Hon.  the  Earl  of  Wilton,  has  also  been  renewed  for  the  term  of  21  years,, 
from  September  29th  last. 

At  these  collieries  it  is  intended  to  sink  two  new  shafts  to  the  mines  now 
in  work,  and  to  deepen  three  others  in  order  that  the  lower  seams  may  be- 
won. 

Your  directors  have  also  purchased  the  mines  under  an  estate  of  about 
57  acres  nt  Pendlebury,  and  negotiations  are  at  the  present  time  in 
progress  for  the  acquirement  of  the  mines  under  an  additional  extent  of 
about  52  acres  in  the  same  locality.  In  this  latter  case  it  will  be  requisite- 
to  purchase  about  46  acres  of  the  surface  as  the  owners  cannot  dispose  of  it 
ana  the- mines  separately. 

Your  directors  have  much  satisfaction  in  saying  that  the  get  and  sales, 
of  coal  during  the  past  year  have  been  quite  equal  to  the  average  of  former 
years. 

After  the  most  careful  consideration  your  directors  have  determined  to  set 
aside  annually  the  sum  of  10,4241.  16s.  Sd.  for  depreciation.    This  amount  is. 
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based  upon  a  calculation  of  the  extent  of  coal  available  and  the  duration  of 
the  existing  leasee,  but  it  may  be  modified  as  future  circumstances  require. 

Your  directors  have  pleasure  in  announcing  that  considerable  progress 
has  been  made  in  the  transfer  of  the  several  freehold  and  leasehold  estates 
purchased  by  the  Company  from  Messrs.  Andrew  Knowles  and  Sons.  The 
legal  inquiries  and  the  preparation  of  the  proper  deeds  and  legal  documents 
for  effecting  the  transfer  of  a  property  comprising  such  numerous  and 
valuable  estates  necessarily  occupy  considerable  time;  from  information, 
however,  furnished  by  the  solicitor  engaged  in  this  work,  your  directors 
hope  to  be  able  to  report  to  the  annual  meeting  about  to  be  held  that, 
with  the  exception  of  a  few  properties  for  which  licences  have  not  yet  been 
obtained,  the  respective  conveyances  have  been  completed.  In  the  mean- 
time it  should  be  stated  that  all  the  property  has  since  the  purchase  been 
worked  for  the  benefit  of  the  shareholders. 

The  total  expenses  chai'geable  to  the  Company  on  its  formation  and  estab- 
lishment, including  brokerage,  stamp  duty,  counsel's  fees,  legal  charges, 
valuation,  and  other  expenses  will  amount  to  about  21,0002. ;  and  it  is 
proposed  to  provide  for  this  sum  out  of  revenue  by  an  annual  charge  of 
2,000/. 

Your  directors  have  further  to  report  that  the  coUieiies,  works,  and 
machinery  have  been  maintained  in  good  working  order  during  the  year. 

The  following  directors  retire  by  rotation,  but  being  eligible  they  offer 
themselves  for  re-election,  vis.: — ^Thomas  Vickers,  Esq.,  and  John  White- 
head, junr.,  Esq. 

ANDREW  KNOWLES, 
Pendlebury,  ISth  February,  1875.  Chairman. 


Andbbw  Knowles  aitd  Sohs,  Limitid.- 

Dbobmbbb 

Dr. 

Gbpttoi  and  XlgMHUff. 
To   nominal   capital   26,0001.  ihares  of  902.   each 
U6O.00O2. 

£     a.  d.     £    t,  d. 
To  Ttaid-np  capltel  :"- 
36,000  sharoB,  171.  each  paid  428,000   0   0 
L6n:-0allsnnpaid       -       660   0   0 


424,480   0   0 
To  amount  raoeived  in  ad- 
vance of  eallH     ...   40,119   0   0 

mjm 

N  liability     on     mortgage 

debenture  bonds 
w  amount  owing    on   ao- 


count  of  purchase  of  Bhare 
of  Badcllffe  ooUlerieB 


600/)00   0 
14,161  14 


lue 


->6Rri2 
21,064  11 
-6.140  4 
-2,680  18 


„  amoxmt  owing  on  ac- 
count of  purchase  of  Bhaie 
of  Stoneolough  collieries  - 
n  sundry  creditors 
„  amount  owing  for  rents  - 
n  M  .  *.  f  or  wages 
„  estimated    amount    du< 

for  royalties     - 
„  amount   owing   for  di- 
rectors'    and     auditors' 
remuneration  .---.' 
•  prollt  and  Iom  :— 

Front  for  the  year      -  188^14   0 
Le«s  ^-Interim     divi- 
dend   already 
paid        -      "    14,000   8   0 

filJ6a.72111   I 


14,027   8  10 
'im   0   0 


-Balavob  Shbbt  fob  thb  Ybab  bndiho 

818T,  1874. 

Or. 

Fropertiet  and  Auett. 

By  freehold  and  leasehold 
collieries,  estates,  build- 
ings, fixed  plant,  Ac      -  088371    8   6 

Add  purchases  since  Janu- 
ary Ut,  1874     ...    84,071  10   2 

967,948    2   8 
Deduct  propertysold  tinoe 
January  let,  1874    -      -     8,786   8   6 

904,207  19   8 
Leis :— Depreciation  for 

the  year  -      -    10,424  16   8 

968.788   4   0 

By  stock  of  Btorestwaggons, 
csrts,  horses,  and  loose 

plant 84,44116  11 

„  Btock  of  coal -  14308  18   0 

»  over-paid  mine  rents    .      .      -      >   6388  18   7 
«  sundry  debtors      .....  79,^  15   7 
„  preliminary  expenses    -  21372  16   3 
H  Less  written  off  this  year    2300   0  0 

«    ^  .     ^ 19372  16   8 

n  dash    in     banks     and 

hand    ---...      .16,403   1   9 


£U6a.721/ll    1 


Examined  and  found  correct, 

EBENEZBR  ADAMSON, 
EDWIN  OOLLIBR, 
Mancheiier,  February  13th,  1876.  Auditors. 
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PART  XIII. 


No.  27.— In  thb  High  Court  of  Justicbi.— England.— 

ExcHBQUBB  Division. 


Thb  Chabtbbbd  Mbbcantilb  Bank  of  India, 

London,  and  China        ....    Appellants 

and 

William  Wilson  (Surveyor  of  Taxes)  -  -    Respondent. 


Inhabited  House  Duty. — Offices  of  a  Telegraph  Company y 
within  the  exemption  granted  by  32  ^^  33  Vict.  c.  14.  s.  11. 
Premises  in  different,  occupations^  and  having  separate  street 
doorsy  but  having  a  lobby  in  common^  with  access  from  it  to 
both  premises  during  the  daytime^  one  tenement. 


At  a  Meeting  of  the  Commissioners  for  the  General  Purposes 
of  the  Income  Tax  Acts  and  for  executing  the  Acts  relating 
to  the  Inhabited  House  Duties,  held  at  the  Land  Tax  Booms, 
Guildhall  Buildings,  in  the  said  city,  on  Wednesday,  the 
10th  day  of  June  1874,  for  the  purpose  of  hearing  Appeals. 

Mr.  W.  OrmistoD,  secretary  to  the  Chartered  Mercantile  Bank 
of  India,  London,  and  China,  appealed  on  behalf  of  the  bank 
against  an  assessment  to  the  Inhabited  House  Duties  for  the 
year  ended  5th  April  1874  of  5,500/.  upon  and  being  the  full 
yalue  of  the  whole  of  the  premises  Nos.  65  and  ^^^  Old  Broad 
Street,  in  the  city  of  London,  And  claimed  exemption  under  the 
Act  32  and  33  Victoria,  chapter  14,  section  11. 

The  premises  constituting  Mos.  65  and  66,  Old  Broad  Street, 
are  rated  to  the  poor  as  one  building,  and  the  ground  floor  is 
occupied  by  the  Appellants  for  the  purpose  of  carrying  on  their 
business  as  bankers.  They  also  occupy  certain  rooms  on  the 
third  floor,  in  which  a  caretaker  and  his  wife  reside  for  the 
protection  of  the  premises. 

The  remainder  of  the  building  above  the  ground  floor  (with 
the  exception  of  the  rooms  in  the  occupation  of  the  servant 
employed  and  paid  by  the  bank)  are  let  to  the  Eastern  Tele- 
graph Company,  Limited,  and  are  oc<supied  by  them  solely  for 
the  purpose  of  carrying  on  the  business  of  the  Company,  and  are 
known  as  No.  66. 

The  whole  of  the  orders  for  the  management  of  the  business 
are  issued  from  these  offices,  and  all  the  accounts  between  the 
Company   and   their  customers,  and  between   the   Company   and 
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their  own  sharehpldere  are  kept  on    the  premises.     No  person 
sleeps  in  that  portion  of  the  building  occupied  by  the  Telegraph* 
Company,  but  there  is   internal  communication   throughout  tne 
entire  premises. 

The  Appellants  contend  that  the  premises  so  occupied  did  not 
form  an  inhabited  dwelling-house  within  the  meaning  of  the 
statute  14  and  15  Victoria,  chapter  36,  section  3,  and  that  e^en 
if  they  came  within  that  section  they  would  still  be  exempt 
under  the  provisions  of  the  11th  section-  of  the  statute  32  and 
33  Victoria,  chapter  14,  inasmuch  as  they  were  used  for  the 
purposes  of  trade  only,  &c.,  &c.,  &c. 

The  premises  were  similarly  assessed  for  1872-3,  and  an 
appeal  was  made  against  that  a^essment  on  the  12th  June  1873, 
wnen  it  was  contended  on  behalf  of  the  Crown  that  this  case 
should  be  goyemed  by  Case  No.  2,845  decided  by  the  judges,  in 
which  it  was  stated  that  in  their  opinion  the  booking  offices, 
waiting-room,  board-room,  and  other  offices  of  the  South-eastern 
Bailway  Company  were  liable  as  not  being  used  for  the  purposes 
of  trade,  and  as  these  premises  were  similarly  occupied  by  the 
Xelegraph  Company  ana  the  bank  they  were  also  liable.  The 
Commissioners  confirmed  the  assessment  on  that  occasion,  and 
the  duty  for  1872  was  paid. 

Findmg  on  the  present  occasion  that  the  circumstances  were 
unaltered  the  Commissioners  i^ain  confirmed  the  assessment, 
whereupon  the  Appellants  declared  their  dissatisfaction  with 
the  decision  and  duly  required  them  to  state  and  sign  a  case 
for  the  opinion  of  the  Court  of  Exchequer,  which  we  have  stated 
and  signed  accordingly  in  pursuance  of  the  9th  section,  37 
Victoria,  chapter  1 6. 

Dated  this  15th  March  1875. 


5th  June  1875. 

Whereas  in  pursuance  of  the  statute  37  &  38  Victoria, 
chapter  16,  a  case  has  been  stated  and  signed  for  the  opinion  of 
this  Court,  at  the  request  of  the  above  Appellants,  by  tne  Com- 
missioners for  the  General  Purposes  of  the  income  Tax  Acts  and 
for  executing  the  Acts  relating  to  the  Inhabited  House  Duties 
for  the  City  of  London,  which  case  had  been  filed  in  the  Office 
of  the  Qttfeen's  Remembrancer  of  this  Court.  Now  upon  the 
application  of  J.  P.  Benjamin,  Esquire,  one  of  Her  Majesty's 
Counsel  for  the  Appellants,  and  on  reading  the  affidavit  of  Cyril 
Mortimer  Murray  Kawlans,  it  is  ordered  by  the  Court  that  the 
said  case  be  sent  back  for  amendment  by  stating  the  special 
mode  in  which  the  internal  communication  between  the  tene- 
ments exist,  and  to  what  extent  and  in  what  manner  the  occu- 
pants of  Nos.  65  and  66  enjoy  any  means  of  communication 
which  are  stated  to  exist,  including  a  statement  of  the  mode  of 
entrance  into  each  tenement  from  the  street. 

W.  F.  Pollock, 

Q.R. 
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Amended  Case. 

1.  At  a  Meetine  of  the  Commiaaionen  for  the  General  Pur- 
poses of  the  Income  Tax  Acts  and  for  executing  the  Acts 
rehitinff  to  the  Inhabited  House  Duties,  held  at  the  Land 
Tax  KoomSy  Giuldhall  Buildings,  in  the  said  city,  on 
Wednesday,  the  10th  daj  of  June  1874,  for  the  purpose  of 
hearing  Appeals. 

Mr.  W.  Ormiston,  secretary  to  the  Chartered  Mercantile  Bank 
of  India,  London,  and  China,  appealed  on  behalf  of  the  bank 
against  the  bank's  assessment  to  the  Inhabited  House  Duties 
for  the  year  ending  5th  April  1874  of  5,500/.  upon  and  beinff 
the  full  value  of  the  whole  of  the  premises  Nos.  65  and  66,  Old 
Broad  Street,  in  the  city  of  London,  and  claimed  exemption 
under  the  Act  32  and  33,  Victoria,  chapter  14,  section  11. 

2.  The  premises  constituting  Nos.  65  and  66,  Old  Broad 
Street,  are  situate  at  the  comer  of  Old  Broad  Street  and  Austin 
Friars.  They  consist  of  a  basement  ground  and  upper  floors, 
such  upper  floors  running  in  part  oyer  the  portion  of  the  pre- 
mises known  as  No.  65.  There  are  two  separate  mam  entrances 
from  the  street,  one  in  Old  Broad  Street  known  as  No.  65  and 
the  other  in  Austin  Friars  known  as  No.  66,  as  shown  on  the 
plan  of  part  of  the  ground  floor  hereto  annexed  and  marked  A.  (a) 

3.  The  portion  of  the  premises  constituting  and  known  as 
No.  65,  is  tne  ground  floor  (except  that  part  marked  B  on  the  said 
planX  and  the  basement  under  such  ffround  floor  No.  65.  The 
whole  of  the  remainder  of  the  premises,  consisting  of  the  first 
and  upper  floors  with  the  portion  of  the  ground  floor  marked  B, 
and  the  basement  thereunder,  constitute  and  are  known  as  No.  66. 
The  portion  of  ground  floor  marked  B  consists  of  an  entrance 
and  staircase  leading  to  the  flrst  and  upper  floors,  and  stairs 
leading  to  the  basement  thereunder,  as  marked  on*  the  plan. 
The  basements  respectiyely  of  Nos.  65  and  66  are  completely 
severed  by  brick  walls  one  from  the  other,  and  approached  as 
diown  on  the  plan  by  separate  staircases,  so  that  there  is  no  com- 
munication between  the  two,  and  throughout  the  buildine  there 
is  no  communication  whatever  between  the  premises  Ko.  65 
and  No.  66,  except  the  lobby  communication  herein-after 
mentioned. 

4.  The  premises  No.  65  are  in  the  occupation  of  the  Api>el- 
lants  and  used  by  them  as  a  bank,  and  for  the  purpose  of  carrying 
on  their  business  as  bankers. 

5.  The  premises  No.  66  are  (with  the  exception  of  two  rooms 
on  the  third  floor  occupied  by  a  caretaker  employed  b^  the 
Appellants,  and  his  wife,  who  reside  there  for  the  protection  of 
the  entire  premises)  let  to  the  Eastern  Telegraph  Company, 
Limited,  and  are  occupied  by  them  solely  for  the  purpose  of 
carrying  on   the   business  of  the  Company.      The  whole  of  the 

(a)  ^See  opposite  page. 
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orders  for  the  management  of  the  business  of  the  Company  are 
issued  from  the  premises  so  occupied  by  the  Company,  and  all 
the  accounts  between  the  Company  and  their  customers,  and 
between  the  Company  and  their  own  shareholders,  are  kept  on 
such  premises. 

6.  With  the  exceptiou  of  the  caretaker  and  his  wife,  no  person 
sleeps  on  any  portion  of  the  premises  No.  65  or  No.  66. 

7.  The  entrance  No.  65  from  Old  Broad  Street  opens  as  shown 
on  the  plan  into  a  lobby  through  which,  by  the  doors  therefrom 
on  the  right,  is  the  access  to  the  Appellant's  bank  premises. 

The  regular  entrance  to  the  premises  No.  66  is  by  the  door 
from  Austin  Friars,  but  during  banking  hours  the  iron  doors 
shown  on  the  plan  by  a  blue  hne,  giving  an  entrance  from  the 

Eortion  of  the  ground  floor  marked  B  to  the  lobby,  are  allowed 
y  the  Appellants  to  be  open  so  as  to  enable  the  Eastern  Tele- 
graph Company  by  crossing  the  lobby  to  haye  an  access  to  their 
premises  from  Old  Broad  Street,  which  is  to  some  more  con- 
yenient  than  the  entrance  from  Austin  Friars.  At  the  close  of 
the  bank  business  of  the  day  these  iron  doors  are  with  the 
entrance,  No.  65,  Old  Broad  Street,  closed  and  locked  by  the 
bank  porter,  who  keeps  the  keys  of  both  doors,  and  when  this  is 
done  the  bank  premises  are  completely  shut  ofF  from  the  rest  of 
the  building,  and  the  only  approach  to  the  premises  No.  66  is 
by  the  street  door.  No.  66,  from  Austin  Friars. 

8.  In  the  yaluation  list  made  for  the  city  under  the  Valuation 
(Metropolis)  Act,  1869,  in  the  year  1870,  the  premises  were 
yalued  as  one  building,  and  were  thenceforth  until  1875  rated  to 
the  poor  as  one  buildmg,  but  upon  the  appeal  of  the  Appellants 
against  the  new  yaluation  list  made  in  the  year  1875  the  assess- 
ment has  been  diyided,  and  Nos.  65  and  66  are  now  separately 
assessed  and  rated  to  the  poor. 

9.  The  Appellants  contend,  first,  that  no  part  of  the  premises 
so  occupied  form  an  inhabited  dwelling-house  within  the  meaning 
of  the  statute  14  and  15  Victoria,  chapter  36,  section  2,  and  that 
eyen  if  they  came  within  that  section,  .they  would  still  be  exempt 
under  the  proyisions  of  the  11th  section  of  the  statute  33  and  33 
Victoria,  chapter  14,  inasmuch  as  they  were  used  for  the  purposes 
of  trade  only. 

Secondly,  they  contend  that  the  bank  premises  are  occupied 
for  the  purpose  of  trade  only,  and  that  they  are  so  structumly 
seyered  from  the  rest  of  the  building  as  to  be  a  different  tene- 
ment for  rating  purposes,  and  .that  even  if  the  premises  in  the 
occupation  of  toe  Telegraph  Company  are  not  exempt,  and  are 
not  occupied  as  trade  premises  within  the  meaning  of  this 
statute,  yet  the  assessment  is  wrong,  inasmuch  as  the  whole  of 
the  premises  are  rated  therein. 

Tnirdly,  whether  this  is  so  or  not,  the  assessment  is  bad  as 
being  to  the  full  value,  although  a  considerable  part,  at  least  in 
their  own  occupation,  is  occupied  for  the  purposes  of  trade  only. 

10.  In  the  year  1870  the  Appellants  were  assessed  to  the 
Inhabited  Hon«p  Duty  for  the  year  1869  ending  the  5th  of  April 
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1870,  as  the  occupien  of  the  premiBes  No.  65,  and  haying  by 
mistake  paid  the  amount,  it  was  on  their  application  to  the 
Boi^rd  of  Inland  Revenue  refunded,  on  the  ground  that  the 
preqiises  occupied  by  the  appellants  were  exempt  under  the 
11th  section  of  the  Act  32  and  33  Victoria,  chapter  14. 

During  the  whole  of  that  year  (1869-70)  the  premises  No.  66 
were  unoccupied  with  the  exception  of  the  two  rooms  on  the 
third  floor  occupied  by  the  caretaker,  but  from  that  time  the 
occupation  has  been  as  at  present. 

11.  The  premises  were  again  assessed  for  1872-3,  and  an 
appeal  was  made  against  that  assessment  on  the  12th  of  June 
1873,  when  it  was  contended  on  behalf  of  the  Crown  that  this 
case  should  be  ffoyemed  by  Case  No.  2,845,  decided  by  the 
judges,  in  which  it  was  stated  that  in  their  opinion  the 
booking  offices,  waitine-room,  board-room,  and  other  offices  of 
the  South-eastern  BaiTway  Company  were  liable  as  not  being 
used  for  the  purposes  oi  trade,  and  as  these  premises  were 
similarly  occupied  by  the  Telegraph  Company  and  the  bank, 
they  were  also  liable.  The  Commissioners  confirmed  the  assess- 
ment on  that  occasion,  and  the  duty  for  1872  was  paid. 

12.' The  Appellants,  howeyer,  have  taken  the  first  opportunity 
of  appealing  against  the  assessment  since  the  statute  allowing 
an  appeal  was  passed. 

Finding  on  the  present  occasion  that  the  circumstances  were 
unaltered,  the  Conmiissioners  asain  confirmed  the  assessment, 
whereupon  the  Appellants  declared  their  dissatisfaction  with 
the  decision,  and  duly  required  them  to  state  and  sign  a  case  for 
the  opinion  of  the  Court  of  Exchequer,  which  we  haye  stated 
and  signed  accordingly  in  pursuance  of  the  9th  section,  37  Victoria, 
chapter  16. 

5th  December  1877. 

Meadows  Whiter  Q.C.^  for  the  Appellants. — These  are  two 
houses,  and  not  one  house  within  the  meaning  of  the  Inhabited 
House  Duty  Act.  Both  bankers  and  telegraph  company  are 
traders  within  the  meaning  of  the  Act.  Lach  occupier  should 
be  separately  assessed.  The  case  is  ^uite  different  from  "The 
Attorney-General  y.  The  Mutual  Tontme  Westminster  Chambers 
Association,  Limited "  (a).  There  each  block  of  buildings  had 
only  one  street  door,  and  had  externally  the  appearance  of  a 
single  house ;  but  here  there  are  two  entrances  from  different 
streets,  and  if  it  were  not  for  the  iron  door  being  allowed  to  be 
open  for  a  limited  period  of  the  da^,  it  would  be  perfectly  clear 
that  these  were  two  houses.  Again,  a  telegraph  company  is  a 
trader.  It  carries  on  business  for  the  purpose  of  profit,  and  the 
public  for  profit  are  allowed  the  use  of  the  plant,  and  of  the 
electricity,  and  the  seryices  of  the  staff.  But  eyen  if  the  tele- 
graph   company's    portion    of    the    premises    is    liable   the   part 

(a)  L.R.  1,  Exch.  Div.  4G9. 
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occupied  bj  the  bank  is  exempt  The  case  of  Bnsbj  and 
Newsom  (b)  did  not  raise  that  point. 

This  case  is  not  within  the  sixth  rule  of  Schedule  B.,  48  Geo.  3. 
c.  55. 

[Kelly^  C.B.-^Does  this  case  come  within  the  clause  at  all,  as 
being  a  house  let-  in  different  stories,  tenements,  &c.  There  is 
only  one  part  of  it  let  ?] 

There  is  only  one  part  let  to  any  lessee.  The  Appellants 
occupy  part  and  let  part. 

Sir  Hardiage  Qiffard,  S.O.^  for  the  Bespondent. — The  Telegraph 
Company  is  not  a  trader.  Trading  involyes  of  necessity  tne 
notion  of  buying  and  selling.  (Beads '  judgment  in  the  case  of 
the  Edinburgh  Life  Assurance  Company,  (c)  )  The  statute  im- 
posing the  duties  was  passed  in  1808. 

[Pottoch^  B. — We  are  looking  at  the  11th  section  of  the  Act 
of  1869.] 

When  the  statute  uses  the  word  *^  trade ''  as  applicable  to  an 
exemption  from  what  was  subject  to  taxation  in  1808,  the 
language  must  be  understood  in  the  sense  in  which  it  was  then 
used.  If  the  definition  of  the  word  "trader"  is  so  wide  as  to 
include  a  telegraph  office,  what  is  the  difference  between  a  trade 
and  a  vocation  ?  Both  law  books  and  statute  books  haye  pre- 
served the  distinction  between  traders  properly  so  called,  and 
persons  engaged  in  mere  handicraft. 

6th  December  1887. 

The  word  '*  trade  "  must  be  regarded  jtixta  subjectam  materiam  ; 
in  strictness  it  signifies  buying  and  selling,  not  buying  alone, 
not  selling  alone,  but  buying  and  selling  coupled.  Accountants 
are  certainly  not  traders,  but  they  carry  on  business  in  which 
they  do  work  for  people  and  receive  money  for  doing  it. 

[Kellyy  C.B, — Has  there  been  any  aecision  as  to  trading  in 
respect  of  the  business  of  a  dyer  ?] 

Apart  from  authority  and  apart  from  express  statutory  enact- 
ment, a  dyer  would  not  be  a  trader  within  the  meaning  for 
which  I  am  contending. 

[Kelly^  C.B. — Is  this  in  any  sense  of  the  word  an  "  inhabited 
house';?] 

An  inhabited  house  does  not  mean,  according  to  more  than 
one  decided  case,  a  house  ib  which  people  sleep  at  night.  If 
it  be  used  during  the  day  only,  that  makes  it  an  inhabited  house. 
A  house  occupied  solelyfor  the  purposes  of  trade  may  retain  the 
exemption  although  somebody  sleep  in  it  at  night,  out  not  if  it 
be  occupied  by  persons  carrying  on  businesses  or  vocations  which 
are  not  trades. 


(6)  L.B.  10,  Exch.  322  ;  arUe,  p.  15.    Sub  nomitte  Weavers*  Hall. 

(c)  aw/€,  p.  7  ;  12  Sco.  L.E.  275. 
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JUDOMENT. 

Lord  Chief  Baron. — Mr.  Solicitor-Generaly  in  the  present  state 
of  the  argument  we  think  we  are  justified  in  at  onceputting  an 
end  to  this  case,  and  pronouncing  our  judgment.  With  regard 
to  the  question  which  has  been  argued  on  the  other  side,  and 
which  you  have  not  yet  argued,  although  speaking  for  myself 
alone,  I  might,  independently  of  the  authorities  in  this  Court  of 
more  than  one  decision  and  even  a  unanimous  decision,  I  might, 
I  say,  independently  of  those  authorities,  be  disposed  for  myself 
to  entertain  some  doubts  whether  this  was  realiy  to  be  deemed 
one  tenement  and  so  to  be  liable  to  the  duty  in  question ;  but 
my  learned  brethren  are  decidedly  of  opinion  that  it  is  to  be 
deemed  one  tenement,  and  that  therefore  it  is  liable  to  duty,  and 
on  looking  to  the  authorities  and  without  looking  yery  carefully 
into  this  lease  which  the  Appellants  counsel  has  been  good  enougn 
to  hand  up  to  us,  whatever  doubts  I  might  have  been  disposed 
t9  entertain  1  do  not  feel  disposed  to  differ  with  my  brethren, 
and  therefore  upon  that  point,  so  far  as  it  can  be  important  to 
you,  you  may  consider  the  judgment  of  the  Court  as  given  in 
your  favour.  But  with  regard  to  the  question  of  whether  this 
tenement,  or  whatever  it  may  be  called^  which  is  demised  to  and 
in  the  possession  and  occupation  of  the  Telegraph  Company  is  to 
be  deemed  as  a  tenement  occupied  as  house  for  the  purpose  of 
trade  only,  I  am  disposed  to  hold  myself  and  say  tnat  I  am 
clearly  of  opinion  that  it  is  to  be  deemed  a  house  or  tenement 
occupied  for  the  purposes  of  trade.  .  And  the  main  ground  upon 
whicn  I  found  that  opinion  is  that  in  these  days  and  in  this 
great  commercial  country,  the  greatest  and  most  commercial 
country  in  the  world,  we  are  bound  to  put  a  large  and  liberal 
construction  upon  any  terms  of  any  provisions  to  be  found 
existing  in  any  Act  of  Parliament  where  the  construction 
proposed  to  be  put  upon  it  is  in  favour  of  the  trade  and  com- 
merce of  the  country.  Undoubtedly,  if  we  are  to  take  the  terms 
^  for  the  purposl9S  of  trade  "  as  relating  only  to  an  occupation  or 
a  business  oi  buying  and  selling,  no  one  can  say  that  there  is  any 
buying  or  selling  in  carrying  on  of  the  business  of  a  telegraph 
company.  It  was  never  the  intention  of  the  Legislature  in  a 
provision  of  this  nature  to  so  limit  the  meaning  of  the  word 
^Vtrade."  It  is  not  only  the  literal  meaning  of  tne  word  which 
is  to  be  regarded.  In  literature  of  all  descriptions,  both  in  prose 
and  verse,  whether  with  regard  to  commerce  or  with  regard  to 
any  other  subject  with  relation  to  which  the  term  may  be  used, 
we  find  that  the  word  ** trade"  is  often  used  in  a  much  more 
extensive  signification  than  merely  the  operation  or  occupation 
of  buying  and  selling.  And  why  are  we  to  limit  it  in  a  case  of 
this  nature  to  buying  ^  and  selling  ?  When  we  find  now  that 
from  improvements  in  machinery  and  the  ^vancement  of  science 
and  the  vast  accumulation  of  subjects  and  materials  and  opera- 
tions which  have  come  into  practice  and  use  in  the  world,  and 
especially  in  this  great  commercial  country,  when  we  find  the 
word  ^^  trade  *'  used  not  singly  and  simply  by  itself,  and  where  it 
is  possible  that  under  some  circumstances  it  may  be  interpreted 
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to  relate  only  to  the  operation  of  buying  and  selling ;  but  where 
we  alao  find  it  in  a  provision  of  this  nature  to  which  I  next 
propose  to  call  attention,  I  cannot  feel  any  doubt  but  that  reallj 
the  object  of  the  section  was  to  protect  the  commerce  of  the 
country  and  all  the  commercial  busmess  of  the  country.  What- 
ever might  be  the  precise  nature  of  the  occupation,  if  it  was  one 
which  was  practised  for  the  commercial  benent  of  the  country  it 
was  intended .  to  exempt  those  operatives  from  the  liability  to 
this  tax.  We  find  it  does  not  stand  alone,  but  that  the  section 
also  says,  ^^part  of  a  tenement  occupied  as  a  house  for  the 
purposes  of  trade  only " ;  that  is  the  first  exemption.  Then 
comes  this,  **  or  as  a  warehouse  for  the  special  purpose  of  lodging 
goods,  wares,  or  merchandise  therein."  r^ow  I  apprehend  that 
throughout  a  very  great  portion  of  the  commerce  of  the  country, 
not  only  in  the  city*of  London  and  in  the  Metropolis,  but  m 
Manchester,  Liverpool,  and  all  the  great  commercial  towns  of 
this  country,  a  warehouse  is  the  scene  of  larger  and  more 
numerous  commercial  operations  than  any  description  of  building 
that  can  well  be  imagined.  There  may  well  be  warehouses 
where  there  is  nothing  like  buying  and  selling,  but  where 
goods  are  deposited  ;  and  there  may  be  persons  who  may 
be  traders  in  other  respects,  and  who  likewise  carry  on 
that  business  independently  of  their  own  particular  trade, 
and  when  we  find  the  example  given  in  the  next  provision  '^a 
^*  warehouse  for  the  purpose  of  lodging  goods,  wares,  and  mer- 
^'chandise  therein,"  and  where  there  is  therefore  nothing  like 
buying  and  selling  referred  to  or  at  all  pointed  at,  I  think  we 
may  apply  the  maximum  ^^noscitur  a  sociisy^^  and  I  say  that  we 
must  apply  the  earlier  provision  about  a  house  used  "for  the 
purposes  of  trade  only '  upon  the  same  principle  and  upon  the 
same  course  of  construction  as  the  provision  itself  which  next 
follows,  namely,  the  provision  respecting  warehouses  where  there 
is  nothing  like  buying  and  selling  carried  on,  and  wiiich  has 
been  adopted  and  given  as  an  example  by  the  Legislature.  We 
then  come,  again,  to  a  ^*  shop  or  counting-house."  Now  a  shop, 
undoubtedly,  is  a  place  in  general  in  which  nothing  is  carried  on 
but  buying  and  selling.  1  say  ^in  general"  because  it  is  not 
always  so.  1  have  heard  the  expression  repeatedly,  and  we  find 
it  in  books,  and  most  of  you  have  heard  it  in  conversation,  that 
a  banker's  is  a  "  shop " — the  '*  banking  shop  of  a  bank  " — and 
there  again  there  is  nothing  like  buying  and  selling  as  generally 
understood,  but  it  is  a  trade  or  business  of  a  description  quite 
sui  generis  and  certainly  quite  apart  from  what  is  generally 
understood  by  buying  and  selling.  But  when  you  come  to  a 
counting-house,  a  counting-house  is  a  building  or  apartment  in 
which  every  description  of  commercial  business  which  can  be 
imagined  is  usually  carried  on.  A  tradesman  doing  any  large 
amount  of  business  has,  independently  of  his  shop,  a  counting- 
house  in  which  the  counting-house  business  of  the  concern  is 
carried  on.  Merchants  have  it  who  live  by  buying  and  selling, 
and  a  variety  of  descriptions  of  commercial  men — in  fact  almost 
every   description    of    man    of    business    has    something    like    a 
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counting-houfle  in  which  he  carries  on  His  business  or  a  portion 
of  his  business.  Therefore,  there  again,  we  have  one  of  the 
largest  and  most  comprehensive  terms  which  the  English  lan- 
guage contains  introduced  into  this  provision  for  exemption. 

I  think,  therefore,  applying  the  term  noscitur  a  sociis,  we  may 
reasonably  infer  that  the  Legislature  never  intended  by  the  use  of 
this  word  ^Hrade"  to  limit  the  business  carried  on,  which  is  to 
exempt  the  occupier  of  the  tenement  from  the  tax  in  question, 
to  purely  buying  or  selling.  We  may  reasonably  say  that  it  was 
intended  to  embrace  a  great  variety  of  different  operations 
though  all  of  a  commercial  character,  something,  therefore, 
like  a  warehouse,  like  a  shop,  like  a  counting-house ;  all  are 
to  be  construed,  in  my  opinion,  upon  the  same  principle  of  con- 
struction, namely,  to  put  a  large  and  liberal  interpretation  upon 
the  exemption  which  the  legislative  law  provided  for  persons, 
whatever  may  be  the  precise  occupation  or  vocation  which  they 
follow,  who  do  carry  on  or  assist  in  carrying  on  the  commercial 
business  of  the  country. 

I  have  only  a  word  to  say  about  the  Scotch  case  which  has 
been  cited.  I  have  the  greatest  respect  for  the  decisions  of  the 
Court  of  Session  in  Scotland,  though,  undoubtedly,  not  exactly 
for  their  decisions  in  general  upon  purely  commercial  questions. 
Now,  however,  that  the  trade  und  manufactures  of  Scotland 
have  become  of  a  vast  degree  of  extent  and  importance  I  receive 
^mth  great  attention  every  decision  we  hear  of  in  the  Court  of 
Session  in  Scotland,  even  upon  commercial  questions.  But  when 
we  consider  that  the  judgment  of  the  learned  Judges  in  that 
case  related  to  a  life  assurance  company,  there  is  something  so 
totally  different  in  the  life  assurance  company  fi*om  anything  in 
the  nature  of  a  telegraph  company,  that  I  cannot  think  the 
authority  in  question  has  any  bearing  upon  the  present  case. 
The  difference  is  substantial  in  every  way.  A  life  assurance 
company  in  one  sense  may  be  said  to  be  a  commercial  under- 
taking, but,  on  the  other  hand,  it  is  one  of  a  very  peculiar 
character,  and  indeed,  of  .a  very  limited  character — it  is  an 
agreement  or  contract  which  is  made  between  one  man  and 
another,  or  between  an  individual  and  the  company,  that  in 
consideration  of  an  annual  payment  during  his  life  the  exe- 
cutors of  the  one  party  shall,  at  his  death  become  entitled  to  a 
particular  sum  of  money.  1  do  not  know  that  there  is  anything 
of  a  commercial  nature  or  of  a  commercial  character  in  a  trans- 
action of  that  kind  ;  it  is  quite  different  from  the  business  of  a 
telegraph  company.  I  content  myself,  therefore,  with  saying  that  in 
my  opinion  the  difference  is  so  manifest,  both  in  principle  as  well  as 
in  fact,  in  the  nature  of  the  operations  in  question  between  those 
of  a  telegraph  company  and  those  of  a  life  assurance  company, 
that  I  do  not  consider  the  case  Of  Scotland  at  all  applicable  to 
the  case  which  is  now  before  the  Court.  Under  those  circum- 
stances, and  without  more,  it  appears  to  me  that  we  are  bound 
to  put  a  large  and  liberal  construction  upon  the  exemption  which 
I  have  now  pointed  out,  and  that  therefore,  upon  these  points, 
the  Appellant  is  entitled  to  the  judgment  of  the  Court. 
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Mr.  Baron  Cleasby. — I  confess  I  think  that  judgment  ought 
to  be  given  for  the  (Jrown,  although  I  deemed  it  quite  unnecessary 
to  have  any  further  argument,  because  we  are  all  agreed  upon 
the  question  which  the  learned  Solicitor-Qeneral  has  raised. 
Now  as  to  the  first  question,  I  do  not  entertain  anj  doubt  that 
these  premises  are  to  be  regarded  for  the  purpose  of  applying 
the  law  of  inhabited  house  taxation  as  an  inhabited  house.  It 
is  a  question  of  considerable  diflScuttj  when  jou  read  it  by 
itself,  but  the  question  has .  really  been  considered  and  decided 
already,  and  it  is  impossible,  I  cannot  help  saying,  without  great 
waste  of  time,  in  every  case  where  no  essential  difference  exists, 
to  eo  back  and  have  a  diflScult  question  which  has  already  been 
settled  by  authority  argued  over  again.  Various  cases  have  been 
referred  to  and  I  need  not  repeat  them,  namely,  the  Wearers 
Hall  case,'  and  the  Westminster  Buildings  case.  The  question  of 
part  of  a  tenement  was  particularly  considered  in  the  Weavers 
Hall  case,  and  I  endeavoured  to  pomt  out  in  that  case,  although 
I  am  afraid  I  did  not  do  so  as  clearly  as  I  might  have  done, — at 
all  events  it  does  not  appear  so  on  reacQng  the  report, — that  if  you 
refer  to  the  57th  of  George  III.,  when  it  speaks  of  a'  tenement  or 
part  of  a  tenement  you  will  find  that  it  refers  to  that  which 
might  have  been  taxed  as  part  of  an  inhabited  house,  and  that 
part  of  a  tenement  was  one  tenement  in  that  sense  which  was 
subject  to  taxation.  That  appeared  to  me  to  be  decisive  of  the 
question  that  it  becomes  the  same  as  one  house  with  a  separate 
private  entrance  altogether ;  it  was  part  of  a  tenement  in  the 
simple  and  ordinary  meaning  of  the  word,  but  it  was  an 
inhabited  house  for  the  purposes  of  taxation,  no  one  can  dispute 
that.  That  is  the  only  explanation,  in  my  opinion,  of  that  term 
'*  part  of  a  tenement  *' ;  we  must  read  it  with  the  recital,  which  1 
will  not  go  through  at  length,  of  the  57th  of  George  III.,  from 
which  it  appears  that  it  must  part  of  a  tenement  which  was 
the  subject  of  taxation  as  an  inhabited  house.  Now  in  this  case 
we  have  this  morning  seen  the  lease  which  has  been  referred  to. 
I  think  it  would  be  a  waste  of  time  to  read  the  words  of  it,  but 
the  result  is  this,  speaking   generally,  though    perhaps    not   with 

Serfect  accuracy  as  to  every  point.  All  the  upper  floor  is  let,  no 
oubt,  but  there  is  a  common  entrance  during  the  day,  that  is  a 
great  feature  of  the  case,  l^e  tenant  had  a  right  to  go  through 
the  entrance  of  the  bank  to  his  premises  during  the  day,  and  he 
has  a  right  to  put  his  plate  upon  the  door  of  the  bank,  giving  a 
character  of  unity  as  it  were  to  the  whole,  but  still  more  there  is 
one  person  living  in  one  part,  that  is  the  telegraph  part,  who  has 
the  care  of  the  whole.  Those  circumstances  give  to  this  tenement 
the  character  of  one  house,  and  in  a  way  which  certainly  has  not 
occurred  in  any  case  which  has  been  decided.  There  is  one 
person  living  and  sleeping  in  the  apartments  and  having  common 
access  to  the  whole.  I  woidd  particularly  desire  not  to  make  a 
mistake  upon  that,  **  the  premises  No.  66  are  (with  the  exception 
of  two  rooms  on  the  third  floor  occupied  by  a  caretaker" — the 
caretaker  not   being  employed  by   the   Telegraph   Company  but 
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employed  bj  the  Appellants,  bj  the  bankers — ^^and  his  wife,  who 
reside  there  for  the  protection  of  the  entire  premises)  let  to  the 
Eastern  Telegraph  Company.*'  But  upon  thiq  a  remark  occurs 
which  places  the  Appellant  in  an  unfavourable  position  as  regards 
a  part,  for  if  the  learned  counsel's  argument  is  correct  that  these 
are  separate  tenements,  it  is  then  quite  plain  that^  the  telegraph 
part  must  be  assessed  as  an  inhabited  house,  and  for  this 
reason,  that  assuming  the  opinion  of  my  learned  brother  to  be 
correct,  as  we  will  for  the  purpose,  that  this  is  a  trade,  that  part 
is  not  exempt,  because  there  is  a  person  who  lives  there  who 
is  not  a  caretaker  of  those  premises,  but  who  takes  care  of 
other  premises  as  well.  You  cannot  have  a  person  tliere  for 
any  purpose  but  for  the  purpose  of  taking  care  of  that  part  of 
the  premises  whch  is  in  question,  and  which  claims  exemption. 
Therefore,  if  that  conclusion  were  really  the  correct  one,  it  must, 
in  my  opinion,  and  without  any  possibility  of  answering  it, 
convey  the  obligation  to  have  that  part  of  the  premises  assessed. 
1  say  no  more  upon  that  part  of  the  question,  and  should  hardly 
have  dealt  with  it  at  such  length,  but  that  I  thought  it  might  he 
of  advantage  in  explaining  what  had  taken  place  before.  Now 
we  come  to  the  next  part  of  the  case,  and  after  what  I  have 
heard  from  my  Lord,  I  cannot  say  that  I  come  to  the  same  con- 
clusion as  I  do  with  regard  to  the  other  part  of  the  case.  I  quite 
agree  that  the  Scotch  decision  is  not  upon  the  same  facts  as  the 
present  case,  because  you  can  see  a  considerable  distinction  be- 
tween an  insurance  society  and  a  telegraph  company,  and 
passing  by  the  case  of  the  Mutual  Assurance  Society,  it  appears 
to  me  that  the  principles  laid  down  in  that  case  are  quite  correct, 
and  that  it'  you  apply  them  to  the  present  case,  we  should  come  to 
the  conclusion  that  the  Telegraph  Company  does  not  come 
within  the  exemption  of  the  section.  It  is  necessary,  however, 
to  go  back  to  the  history  of  the  legislation  upon  the  subject  in 
order  to  see  how  one  arrives  at  this  conclusion,  because  it  is  to  a 
certain  extent  a  system  of  legislation,  and  you  cannot  take  one 
part  of  it  alone  without  regard  to  the  rest.  I  will  begin  taking 
the  learned  Solicitor-General's  suggestion  that  every  house  that  is 
occupied  is  an  inhabited  house.  Then  you  have  an  exemption  made 
by  the  57th  of  George  III.,  and  the  importance  of  referring  to  this 
arises  from  the  fact  that  the  language  of  the  57th  of  George  III. 
is  the  same  as  the  language  of  the  32nd  and  33rd  Victoria.  I  have 
very  little  doubt  that  I  am  almost  repeating  the  previous  argu- 
ment of  the  learned  Solicitor-General ;  but  not  having  had  the 
advantage  of  hearing  it,  I  must  give  it  as  my  own  view. '  It  is 
said  that  there  ^*  Whereas  it  is  become  usual  in  cities  and  large 
^^  towns  and  other  places  for  one  and  the  *same  person,  or  for  each 
^^  person  where  two  or  more  persons  are  in  partnership,  to 
^*  occupy  a  dwelling-house  or  dwelling-houses  for  their  resioence, 
**  and  at  the  same  time  one  or  more  separate  and  distinct  ten^ 
<<  ments  or  buildings,  or  parts  of  tenements  or  buildings,  for  the 
^*  purposes  of  tirade,  or  as  *  warehouses  for  lodging  goods,  wares, 
^  or  merchandise  therein,  or  as  shops  or  counting-houses,  and  to 
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^*  abide  therein  in  the  daytime  only  for  the  purposes  of  such 
'^  trades  respectively,  which  have  been  chargcKl  with  the  said 
*^  recited  duties."  With  regard  to  this  question,  the  words  which 
are  important  are  ^'  for  the  purpose  of  trade/'  it  does  not  say  for 
the  purpose  of  ti*ade  only.  There  is  clearly  a  difference  between 
that  Act  of  Parliament  and  the  one  we  are  now  considering, 
though  perhaps  it  may  occur  in  the  enacting  part,  but  it  does 
not  in  the  recital.  A  little  further  on  it  says,  ^*  as  a  house  for 
**  the  purposes  of  trade  only,  or  as  a  warehouse  for  the  sole  pur- 
*'  pose  of  lodginff  goods,  wares,  or  merchandise  therein,  or  as  a 
''  shop  or  counting-house."  Here  we  come  to  the  enactment. 
This  enactment  having  been  made  and  acted  upon,  it  was  felt  to 
be  a  |2:rievance  to  a  certain  class  of  persons  who  did  not  occupy 
premises  for  the  purposes  of  trade,  but  who  occupied  premises  for 
the  purpose  of  some  employment  by  which  they  gained  their 
livelihood.  This  led  to  the  enactment  of  the  5tn  Greorge  IV., 
chapter  44,  section  4,  of  which  is  in  these  terms.  After  recifing 
the  Act  of  the  57th  George  III.,  it  says,  **  Whereas  by  an  Act 
passed  in  the  57th  year"  of  George  III.,  "provisions  is  made  for 
granting  exemptions" — I  will  not  read  them  in  detail — *^And 
"  whereas  it  is  expedient  to  extend  the  same  exemptions  to  the 
"  cases  herein  mentioned :  Be  it  further  enacted,  tnat  upon  all 
*'  assessments  to  be  made  for  any  year  commencing  from  and 
'^  after  the  5th  day  of  April,  1824,  the  provisions  in  the  said  Act 
^*  contained  for  granting  exemptions  from  the  said  duties  to 
"  persons  in  trade,  in  respect  of  houses,  tenements,  or  buildings 
"  in  the  said  Act  described,  shall  and  may  be  extended  and 
^'  applied  by  the  respective  commissioners  and  officers  acting 
'*  in  the  execution  of  the  said  Act,  and  of  this  Act,  on  due 
^*  proof  to  all  and  every  person,  or  any  number  of  persons 
^*  in  partnership  together^  for  and  in  respect  of  any  house, 
"  tenement,  or  building,  or  part  of  a  tenement  or  building,  in 
"  the  said  Act  described,  which  shall  be  used  by  such  person 
"  or  persons  as  offices  or  counting-houses  for  the  purposes  of 
'*  exercising  or  carrying  on  any  profession,  vocation,  business, 
"  or  calling  by  which  such  person  or  persons  shall  seek  a 
"  livelihood  or  profit."  You  have  here,  therefore,  in  reference  to 
this  particular  subject  of  taxation,  a  clear  distinction  drawn 
between  premises  occupied  for  the  purposes  of  trade,  or  as  ware- 
houses or  counting-houses,  or  shops,  and  premises  which  are 
occupied  as  offices  or  counting-houses  for  the  purposes  of  carrying 
on  any  business  of  profit..  That  is  the  way  in  which  the  law 
stood  until  we  come  to  the  Act  of  the  32nd  and  33rd  Victoria. 
This  Act  of  Parliament  did  not  allow  any  person  to  sleep  on  the 
premises  at  all ;  they  must  be  upon  the  premises  by  day  only. 
When  the  enactment  took  place  which  we  are  7iow  considering, 
however,  intentionally  or  unintentionally,  it  is  not  for  me  to  say, 
it  may  have  been  intended  or  it  may  not  have  been  intended, 
the  enactment  is  made  to  apply  only  to  these  premises  men- 
tioned in  tlic  57th  of  George  III. ;  that  is  to  say,  counting-houses 
and    HO    on,   and    it    is    not    made    to    apply   to   tho^e    matters 
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enamerated  in  the  5th  of  George  IV.,  where  perBons  occupy 
offices  or  coUnting-hoaBes  for  the  purpose  of  carrying  on  anj 
business  i^hereby  they  obtain  a  livelihood.  The  language  of  the 
larger  section  which  I  am  now  considering  is  precisely  the  same 
as  the  language  of  the  57th  Georee  III.,  with  the  exception  of 
the  addition  put  at  the  end,  but  I  do  not  think  that  can  have 
any  bearing  upon  the  present  question,  **  or  being  used  as  such," 
in  addition  to  the  woms  **  being  occupied  as  such."  I  do  not 
think  that  can  make  t^y  difference.     It  was  upon  this  that  they 

Sroceeded  in  the  Scotch  case,  seeing  that  the  Legislature  had 
rawn  a  distinction  between  premises  used  for  the  purposes  of 
trade,  and  offices  or  premises  occupied  for  the  purposes  of 
carrying  on  any  rocation  or  business.  Those  are  the  Acts  of 
Parliament,  and  there  is  a  distinction  made,  and  there  is  nothing 
whateyer  to  repeal  it,  and  I  should  feel  myself  departing  from 
the  distinction  which  the  Legislature  itself  has  pointed  out  if  I 
were  to  say  that  those  premises,  which  would  in  my  opinion 
clearly  come  within  the  57th  of  George  ill.  as  being  offices  for 
the  purpose  of  carrying  on  business,  were  offices  or  premises 
occupied  for  the  purpose  of  trade  only.  I  think  we  should  say 
there  is  no  distinction  between  the  two,  but  the  Act  of  Parlia- 
ments says  there  is,  for  these  are  plainly  the  offices  of  the 
Telegraph  Company,  and  occupied  by  them,  and  would  be  exempt 
from  taxation  as  an  inhabited  nouse  if  no  person  slept  there  by 
night,  and  if  they  were  only  used  by  day,  but  if  a  person  does 
sleep  there  by  night  they  do  not  come  within  the  words  of  this 
exemption.  For  these  reasons  which  I  have  stated,  I  think  the 
Crown  is  entitled  to  our  Judgment. 

Mr.  Baron  Pollock. — In  my  judgment  the  Appellant  is  entitled 
to  our  judgment,  and  inasmuch  as  there  is  no  difference  of  opinion 
or  any  reasonable  doubt,  after  so  many  decisions  upon  the  same 
subject,  with  regard  to  the  character  of  the  premises,  I  think  it 
will  be  quite  sufficient  for  me  to  give  my  reasons  for  agreeing 
with  my  Lord  upon  the  question  of  whether  or  not  this  Tele- 
graph Company  can  be  said  to  be  using  these  premises  for  the 
purposes  of  trade.  Now,  no  precise  description  of  tlie  business  of 
this  Company  is  giyen  to  us,  and  therefore  there  is  something 
left,  although  not  much  that  is  material,  for  us  to  infer,  as  to 
what  is  the  nature  of  the  business  ;  they  are  described  in  the 
case  of  a  Telegraph  Company,  Limited.  It  is  said  that  these 
premises  are  occupied  by  them  solely  for  the  purpose  of  carrying 
on  the  business  of  the  Company.  Tne  whole  of  the  orders  for  the 
management  of  the  business  are  issued  from  the  premise's  so 
occupied  by  the  Company,  and  all  the  accounts  hetwcen  the  Com- 
pany and  their  customers,  and  between  the  Company  and  their 
own  shareholders,  are  kept  on  such  premises.  Now,  as  I  under- 
stand the  business  of  a  company  like  that,  they  have  not  merely 
to  transmit  by  electric  apparatus  messages  from  one  ])art  of  the 
world  to  the  other,  but  they  have  also  to  do  all  those  things 
which  are  conditions  precedent  to  tlieir  doing  so  in  the  way  of 
acquiring   machinery    and    telegraphic    coniinunication    by    wires 
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and  cables,  and  arrangements  for  the  repain  of  their  cables, 
inyolTing  either  the  direct  purchase  of  the  materials  or  tiie 
entering  into  cpntracts  for  tneir  repair  by  others  who  do  pur- 
chase those  materials,  and  thej  have  also  to  keep  up  corre- 
spondence and  communication  with  many  parts  of  the  world, 
receiving  money  and  paying  money,  and  havuig  clerks  wha  keep 
their  accounts.  Now,  that  being  so,  is  this  business  which  is 
carried  on  by  them  such  as  can  properly  be  said  within  the 
meaning  of  this  Act  of  Parliament,  or  these  series  of  Acts  of 
Parliament  (for  I  entirely  agree  with  my  brother  Cleasby  that  we 
must  take  them  as  a  series  with  which  wis  hay^  to  deal),  to  come 
within  the  words,  so  that  they  can  be  said  to  occupy  these  pre- 
mises for  the  purposes  of  trade.  Now  one  is  ahnost  tired  of  citing 
rules  and  principles  whereby  statutes  are  to  be  construed,  but 
there  is  one  rule  which  I  think  is  perfectly  clear,  and  that  I  find 
so  well  expressed  by  Mr.  Benson  Maxwell  in  his  yery  able  work 
on  the  Interpretation  of  the  Statutes,  that  I  will  take  his  words 
rather  than  use  my  own.  He  begins  his  second  chapter  of  the  first 
section  in  this  way,  "  In  interpreting  a  statute  it  is  to  be  borne  in 
^^mind  at  the  outset  that  language  is  always  used  Meeundam 
^^subjectam  materiam^  and  that  it  must  therefore  be  understood 
"in  the  sense  which  best  harmonises  with  the  suliject  matter" 
that  I  think  is  a  yery  good  and  a  yery  clear  proposition.  Now, 
that  being  so,  what  was  the  subject  matter  oi  this  statute,  and 
what  was  the  spirit  of  the  dUtinetion  to  be  created?  It  was  a 
distinction  between  persons  who  inhabited  houses  for  the  purpose 
of  residence  and  persons  who  occupied  "houses/'  as  they  were 
then  called,  for  the  purpose  of  trade ;  and  you  find  coupled  with 
the  word  "  trade,"  as  my  Lord  has  said,  such  places  as  ware- 
houses for  lodging  goods,  wares,  and  merchandise  therein,  or 
shops  or  counting-houses ;  thereby  expressing  that  as  the  anti- 
thesis, as  it  were,  which  it  is  the  intention  of  the  statute  to 
establish.  Now  I  think  if  I  am  riffht  in  the  construction  which 
I  haye  put  upon  the  statute  and  the  spirit  in  which  I  construe 
it,  that  it  would  be  a  somewhat  dangerous  rule  to  depart  from 
the  meaning  which  the  word  would  require  upon  that  principle, 
because  I  find  in  the  subsequent  statute  other  words  introduced 
for  a  more  extended  purpose  by  the  Legislature.  If  it  is  for  me 
to  choose  between  the  two  rules  of  construction,  I  would  rather 
prefer  the  construction  adopted  by  my  Lord  than  that  which 
had  been  adopted  by  my  brother  Cleasby  in  the  construction  of 
the  later  statute,  but  I  regard  it  as  a  yery  important  matter ;  I 
do  not  think  that  it  is  a  matter  to  be  treated  lightly,  nor  do  I 
think  it  is  a  question  which  is  perfectly  free  from  doubt,  but  I 
haye  applied  my  mind  as  best  I  can  to  see  what  is  the  fair  and 
reasonaKMe  meaning  of  the  words  "for  the  purpose  of  trade,"  in 
the  section.  Now  some  citations  were  made  in  the  course  of  the 
argument  from  dictionaries,  and  I  would  only  sa^  that  I  would 
personally  ayoid  citing  any  word  from  dictionanes  as  implying 
m  any  sense  a  definition,  because  such  is  dangerous;  but  one 
may   cite  from  a  dictionary,  or  a  work  of  good  repute,  to  see 
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wliat  18  the  common  acceptation  of  a  word.  Yesterday  two 
dictionaries,  one  Bichardtion'B  and  the  other  Webster's,  were 
cited  for  the  purpose  of  gi^in^  us  a  definition  of  the  term,  but  I 
have  found  a  definition  in  Johnson  which  seems  to  me  to  be 
more  near  the  spirit  in  which  I  am  construing  the  words.  It  is 
the  second  meaning  which  he  gives  in  which  trade  is  described 
as  an  ^*  occupation  or  particular  employment,  whether  manual  or 
^  mercantile,  as  distinguished  from  the  arts  or  learned  profes- 
^^sions."  That  is  a  very  fair  expression  of  the  meaning  of  the 
word  in  common  parlance  when  you  are  speaking  of  whether  a 
person  exercises  a  profession  or  whether  he  carries  on  a  trade; 
and  in  the  same  way,  whether  a  person  occupies  a  house  for  the 
purpose  of  dwelling  therein  personally  or  whether  he  occupies  it 
lor  the  purpose  of  carrying  on  a  trade. 

Now  another  head  of  argument,  and  one  of  course  to  which 
we  ought  to  attend  with  the  greatest  care,  is  that  which  is  used 
by  the  learned  Solicitor  General  in  regard  to  the  Bankruptcy 
Act,  and  no  doubt  the  word  trade  was  originally  there  intended 
as  applying  only  to  persons  who  either  bought  or  sold  or  whose 
business  was  immediately  connate  to  the  Buying  or  selling  of 
eoods,  but  eyen  then  you  find  from  time  to  time  the  words  used 
m  a  much  looser  sense ;  and  although  we  have  no  right  to  refer 
to  the  enlargement  of  the  number  of  persons  who  have  been 
made  liable  to  become  bankrupts  by  different  statutes  from  time 
to  time,  we  may  look  at  these  statutes  to  see  in  what  sort  of 
sense  they  used  the  word  themselves.  I  find  in  one  statute  as 
far  back  as  James  'the  First  that  a  scrivener  may  be  bankrupt. 
In  the  21st  of  James  the  First,  chapter  19,  section  2  the  words 
used  are,  ^*  or  that  shall  use  the  trade  or  profession  of  a  scriyener 
**receiyine  other  men*s  moneys  or  estates  into  his  trusts  or 
**  custody.  Therefore  even  there  you  find  the  word  used  in  a 
wider  sense  than  that  of  mere  buying  or  selling.  And  in 
^  Christian's  Bankruptcy  Law,"  you  find  30  or  40  pages  devoted 
to  considering  all  the  different  cases  in  which,  apart  from  the 
statute  law,  persons  have  been  made  bankrupts  who  have,  not 
actually  been  traders  in  the  limited  sense  of  buying,  selling,  or 
bartering.  I  do  not  think,  however,  myself,  that  that  is  a  true 
guide  to  our  conclusion  in  this  case.  I  would  rather  say  that 
although  the  statutes  relating  to  bankruptcy  present  some  analogy, 
they  do  not  present  a  true  analogy,  because  the  comtemplation  of 
the  statute  and  the  common  law  too  was  devoted  to  a  very  different 
purpose  from  that  which  was  the  object  and  intention  of  the 
statute  which  is  now  under  consideration.  I  thought  it  right  to 
say  so  much  because,  as  I  said  before,  this  is  an  important 
matter,  and  it  is  a  matter  in  which  one  is  desirous  of  giving  the 
grounds  of  the  conclusion  at  which  we  have  come.  Upon  these 
grounds  I  think  the  Appellant  is  entitled  to  our  judgment. 

Mr,  Meadows  White. — Do  your  Lordships  give  judgment  with 
costs  in  this  case  for  the  Appellant  ?' 

Zrorrf  Chief  Baron. — Yes. 
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No.  28. — In  the  High  Cou^r  of  Justice. — England. — 

Exchequer  Division. 

6th  December  1877. 


Keen  ......    Appellant 

Fuller  and  Horsey      -  -  -  -    BespondentB. 


Inhabited    House  Duty. — Offices  of  an   Auctioneer  within    the 
exemption  granted  by  ^2  If  33  Vict,  c.  14.  <.  11. 


Sir  Hardinge  Gijffard^  S.G.,  for  the  Appellant. — The  next 
case  in  order  is  one  which  I  should  call  your  Lordships*  atten- 
tion to  with  reference  to  the  decision  which  has  just  been  pro- 
nounced. It  is  the  case  of  Keen  against  Fuller  and  Horsey. 
Now,  my  Lords,  with  reference  to  that  case,  I  should  be  very 
much  in  your  Lordships*  hands.  It  raises  the  question  as  to 
whether  or  not  a  firm  carrying  on  business  as  auctioneers  have  a 
right  to  the  exemption  which  we  have  been  discussing  in  the 
last  case,  by  reason  that  their  premises  are  occupied  for  the  pur- 
poses of  trade. 

[PoUockj  B, — This  case  was  amended,  was  it  not  ?] 
I  do  not  think  the  amendment  is  very  material.  My  Lords, 
as  I  say,  I  am  quite  in  your  Lordships'  hands,  I  do  not  want  to 
argue  the  whole  question  over  again  as  to  what  is  or  what  is 
not  a  trade^  It  seems  to  me  that  if  a  telegraph  company  is  a 
trade,  it  would  be  very  diflEicult  to  say  that  an  auctioneer  is  not ; 
but  I  am  quite  in  your  Lordships'  hands  upon  that  matter. 

\Keliy,  C.-S.— What  are  the  words  ?] 
They  are  the  same  words. 

Cleasbyy  B. — No  one  can  say  that  it  is  possible  to  apply'the 
words  '*  counting-house  "  to  an  auctioneer. 

Waughj  for  the  Respondents. — The  case  begins  by  saying  that 
their  office  is  a  counting-house. 

Sir  Hardinge  Giffard^  S,G. — If  it  turns  upon  that,  I  will 
argue  it,  of  course.  The  question  of  whether  it  is  a  counting- 
house  or  not  has  not  been  touched  upon  in  the  last  case. 

Pollock^  B, — The  words  are  these :  *•  They  carry  on  the 
^'  regular  business  of  auctioneers,  that  is,  they  effect  sales  by 
^'  auction  and  by  private  treaty  or  tender,  some  of  the  said  sales 
^*  being  sales  by  sample,  and  samples  are  exhibited  in  the  said 
"  offices  above  mentioned.  They  also  do  business  as  factors ; 
"  they  receive  bills  of  lading  of  goods,  transfer  notes,  and  delivery 
'^  notes  of  goods,  and  make  advances  on  such  goods  with  which 
^'  they  are  entrusted  in  such  capacity,  and  which  they  sell   and 
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^*  repay  themselTefl  out  of  the  proceeds  of  sale,  and  render 
^*  account  sales  to  their  principals.  They  also  grant  temporary 
^Moans  and  adrances  on  houses,  lands,  machinery,  and  other 
'^property,  the  sale  of  which  is  entrusted  to  them.  They  also 
**  receive  in  their  said  oflElces  tenders  for  old  materials,  which  are 
*^  entrusted  to  them  for  sale.  They  also  arrange,  lot,  and  assort 
**  goods  of  all  descriptions." 

Ketty^  C.B. — I  think  we  need  not  resort  to  the  counting- 
house  to  determine  this  case. 

Sir  Hardinge  Oiffard^  S.G, — The  counting-house  question  I 
did  not  argue  in  the  last  case.  If  your  Lordships  think  i(  is 
governed  by  the  question  as  to  their  being  traders,  I  have  no 
more  to  say  upon  that  subject  than  I  said  in  the  last  case. 

Ckasbyj  B. — It  is  not  worth  while  to  have  this  particular 
case  argued  again  for  the  purpose  of  seeing  whether  the 
Court  would  be  imanimous  in  this  case.  I  cannot  see  that  it  can 
be  so. 

Judgment  for  the  Bespondents. 


No.  29.— ^COUBT   OP   EXCHBQUEB.-^SC0TLAND. 

FiBST  Division. 


In  Re  The  Union  Bank  of  Scotland. 


Inhabited  Hotise  Duty,  —  Banking-house  and  dtcelling-house 
under  the  same  roof,  bvt  without  internal  communication ; 
dwelUng-'house  occupied  by  the  accountant  of  the  Bank  for  the 
protection  of  its  property;  held  that  the  Bank  was  liable  to  one 
assessment  for  the  whole. 


At  Dumbarton,  the  15th  day  of   November  1877,  at  a  Court 

held  by  Commissioners  for  General   Purposes  for  the  West 

District  of  Dumbartonshire,  acting  in   the  execution   of  the 

Property  and  Income  Tax  Acts  and  Inhabited  House  Duty 

Acts. 

The   Union  Bank  of  Scotland  appealed  again^it  an  assessment 

of  inhabited  house  duty,  at  9^.  per  \L  on  80/.,  being  the  annual 

value  of  new  premises  in  Dumbarton  belonging  to  them. 

These  premises  consist  of  two  storeys  and  attics  under  one 
rooL  The  ground  floor  is  used  chiefly  as  a  branch  office  of  the 
Bank,  which  is  accessible  only  by  a  door  opening  to  the  public 
street.  A  small  portion  of  the  eround  floor,  situated  behind  the 
office  (but  without  any  internal  communication  therewith)  and 
the  upper  floor  and  attics  form  a  dwelling-house,  which  is  occupied 
by  the  branch  accountant  of  the  Bank  as  the  residence  of  himself 
and  family,  the  furniture  in  the  house  belonging  to*him.     Access 
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to  the  dwelling-house  is  obtained  by  a  door  openii^  into  a 
passage  or  close  leading  from  the  street,  and  by  a  bock  door 
opening  into  a  court  behind,  which  passage  or  close  and  court 
form  parts  of  the  premises  attached  to  the  dweUing-house,  and 
are  used  solely  by  the  occupiers  thereof.  The  court  is  enclosed 
by  walls,  excepting  at  the  end  of  the  passage  or  close  from  the 
street.  There  is  a  door  on  this  passage  or  close  at  the  street 
entrance.  There  is  no  internal  communication  between  the  Bank 
office  and  the  dwelling-house,  or  between  the  Bank  office  and  the 
court  behind  or  the  paasage  or  close.  To  go  from  the  one  to  the 
other,  it  is  necessary  to  enter  upon  and  pass  along  the  public 
street.  There  is  a  bolt  leading  from  the  Bank  safe  to,  anil  con* 
trolled  from,  a  room  in  the  dwelling-house  above. 
It  was  contended  for  the  Appellants  — 

1.  That  as  the  occupation  of  the  dwelling-house  forms  the  basis 
of  an  assessment  for  mhabited  house  duty,  the  Appellants  cannot 
be  liable  in  duty  either  on  house  or  office,  unless  the  Bank  cor- 
poration occupy  the  dwelling-house. 

The  corporation  does  not  occupy  it.  The  accountant  occupies 
the  house  as  his  private  personal  residence  by  himself  and  his 
family,  and  with  his  own  furniture,  to  the  exclusion  of  the  Bank 
and  of  the  branch  agents  and  all  other  officers  of  the  Bank  so  long 
as  he,  the  accountant,  is  in  lawful  actual  pDssession,  however 
terminable  that  possession  may  be. 

2.  But  even  assuming  the  corporation  to  be  occupants  of  the 
house,  the  office  is  not  liable  to  inhabited  house  duty,  seeing  it  is 
used  solely  as  a  place  of  business,  and  has  no  communication 
whatever  with  the  house  either  internally  within  the  fabric  of 
the  building  itself,  or  externally  over  ground  forming  part  of  the 
same  premises,  as  in  the  cases  of  Russell  and  Salmond  herein- 
after referred  to,  which  cases  therefore  were  different » from  the 
present.  The  circumstance  that  the  office  is  under  the  same  roof 
with  the  house  does  not  of  itself  infer  liability ;  if  it  did,  every 
tenement  consisting  of  separate  flats  in  different  occupation 
would  be  chargeable  to  duty  as  one  house. 

The  surveyor,  Mr.  Forbes,  contended  that  the  Union  Bank  of 
Scotland  are  the  occupiers  of  the  whole  premises,  the  accountant 
being  in  possession  of  the  house  merely  as  their  servant,  and 
removable  at  their  pleasure.  He  instanced  the  fact  that  Bank 
officials  had  in  the  Registration  Courts  imiformly  been  refused  the 
franchise  as  occupiers  of  official  residences,  and  he  referred  to 
Exchequer  cases  Russell  and  Salmond,  Nos.  22  and  23  of  Reports, 
decided  6th  March  1877,  and  maintained  that  under  these 
decisions  the  premises  fell  to  be  valued  for  assessment  in  cumulo^ 
and  that  the  Bank  are  properly  charged  as  the  occupiers. 

The  Commissioners  were  of  opinion  that  the  accountant's 
occupancy  is  the  Bank's  occupancy,  and  in  respect  of  the  decisions 
in  the  cases  referred  to  by  the  surveyor  they  confirmed  the 
charge. 

The  Appellants  being  dissatisfied  with  the  decision,  craved  v^ 
case  for  the  opinion  of  the  trudges,  which  is  accoi-dingly  stated, 
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It  WM  agreed  that  in  the  event  of  the  Judges  holding  that  the 
Appellantii  are  not  liable  in  inhabited  house  duty  in  reBpect  of 
the  whole  tenement,  the  annual  value  of  the  Bank  oflSce  shall  be 
fixed  at  46/.,  and  of  the  dwelling-house  at  36/. 

A.  Smollett.  . 
John  M^Auslavd. 

2nd  February  1878. 

Lard  Pre$idenU^^Th»  enactment  on  which  the  pursuer  founds 
here  is  the  third  rule  of  Schedule  B.  appended  to  the  statute 
48  George  III.,  chapter  55,  which  enacts  that  all  shops  and 
warehouses  which  are  attached  to  the  dwelling-house,  or  have 
any  connexion  therewith,  shall  in  charging  the  said  duties  be 
yalued  together  with  the  house. 

Now  if  it  has  been  intended  by  the  Appellant  here  to  maintain 
that  the  business  premises  which  we  have  to  deal  with  are  not 
within  the  meaning  of  the  statute,  that  would  haye  been  required 
to  be  raised  in  the  Coupt  below,  and  brought  up  for  review  in  the 
ordinary  way.  But  it  has  not  been  so  raised,  and  it  is  not  now 
roposed    to  amend   the  case  so  as  to    embrace  that  question. 

he  only  point  to  decide  is  whether  the  Bank  are  liable  to  be 
assessed  for  the  Bank  premises  and  dwelling-house  above  as  one 
tenement  of  which  they  are  the  proper  occupiers  in  the  statutory 
sense.  The  Bank's  agent  or  accountant,  who  manages  the  affairs 
of  the  Bank  in  the  business  premises,  lives  in  the  dwelling-house 
which  is  situated  partly  above  those  business  premises  and  partly 
at  the  back  of  them. 

But  upon  two  grounds  the  Bank  maintain  that  they  are  not 
liable ;  in  the  first  place  on  the  ground  that  they  are  not  occu- 
pants, and  in  the  second  place  on  the  ground  that  the  premises 
cannot  be  valued  together,  because  there  is  no  communication 
between  one  set  of  premises  and  the  other — no  internal  commu- 
nication of  any  kind  and  no  external  communication  of  any  kind 
over  the  ground  belonging  to  the  same  party. 

Mow  as  to  the  first  of  these  questions-^s  to  their  being 
the  occupants — I  do  not  think  any  separate  argument  has  been 
maintained  on  that ;  and  I  rather  think  if  the  second  point  was 
decided  atgainst  the  Bank,  the  first  follows  almost  of  necessity. 
The  question  is,  what  is  meant  by  the  statute  by  the  words 
^^  attacked  to  the  dwelling-house  or  anything  in  communication 
therewith"?  Does  it  mean  that  the  business  premises  must  be 
attached  to  the  dwelling-house  in  such  a  way  as  to  have  com- 
munication therewith  ?  or,  does  'it  mean  on  the  other  hand  that  if 
the  two  are  attached  then  they  are  to  be  liable  whether  there  is 
any  internal  communication  at  all  ?  In  short,  are  we  to  read 
these  words  as  disjunctive,  and  hold  that  there  will  be  liability 
for  common  assessment  if  the  business  premises  and  the  dwelling- 
house  are  either  attached  to  one  another  or  have  communication 
with  one  another?  I  am  of  opinion  that  the  latter  is  obviously 
the  sound   construction   of  the   statute.      I    think   it   is   intended 
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that  this  rule  should  apply  whereyer  the  business  premises  and 
the  dwelling-house  are  attached  to  one  another,  although  there 
may  not  be  internal  communication.  And  I  think  it  is  also  quite 
possible  under  this  section  that  business  premises  and  a  dwemng- 
nouse  may  be  liable  to  be  assessed  in  the  manner  there  provided 
if  thej  have  a  communication  with  one  another,  although  thej 
may  not  be  immediately  attached  to  one  another ;  in  short,  that 
there  are  two  separate  thmgs  intended  to  be  provided  in  that 
statute.  If  that  be  so,  then  it  is  plain  that  these  two  subjects, 
the  business  premises  and  the  dwelling-house,  ,are  to  be  charged 
as  one  set  oi  premises  and  one  occupation ;  and  that  they  are 
to  be  charged  as  one  occupation  and  one  set  of  premises  it  seems 
to  me  quite  obvious  when  the  Bank  are  the  occupiers,  and  not 
merely  their  servant,  but  the  person  who  carries  on  their 
business  for  them.  That  is  quite  in  consistency  with  all  the 
previous  decisions  on  these  statutes  as  regards  the  meaning  of 
the  words  which  I  have  been  commenting  upon  in  the  third 
rule.  I  think  the  construction  is  extremely  well  stated  by  Lord 
CurriehiQ,  who  was  Ordinary  in  both  of  the  cases  referred  to — 
the  cases  of  Bussell  and  Salmond. 

I  am,  therefore,  for  affirming  the  deUverance  of  the  Commis- 
sioners. 

Lord  De€L$. — It  is  contended  for  the  Bank  in  the  first  place 
that  there  is  no  liability  because  there  is  no  internal  com- 
munication. If  your  Lordship  is  right,  and  if  I  am  right  in 
thinking  that  these  places  are  not  in  communication  internally, 
there  is  an  end  of  that  part  of  the  case,  and  the  question  comes 
to  be  whether  they  are  attached  the  one  to  the  other.  Now  I 
have  no  doubt  that  this  dwelling-house  and  this  office  are 
attached  to  each  other.  They  are  so  physically,  and  then  they 
are  attached  moreover  by  that  very  important  bolt,  which  is 
important  upon  both  branches  of  the  argument.  I  cannot 
imagine  any  kind  of  attachment  more  important  than  that 
between  the  safe  of  the  Bank  in  which  they  kept  their  money, 
and  the  residence  of  the  Bank's  accountant.  And  then,  upon  the 
other  branch  of  it,  it  is  of  importance  likewise,  because  it  goes 
very  deep  into  the  question  whether  there  is  separate  and 
independent  occupancy  of  the  house  above  and  of  the  Bank.  It 
is  out  of  .the  question  to  suppose  that  this  gentleman  can  sublet 
his  house  and  still  retain  his  connexion  with  the  Bank.  I  think 
the  Bank  would  certainly  have  something  to  say  to  that.  He  is 
put  there  for  the  safety  of  the  Bank,  a^  for  the  safety  of  the 
Bank's  safe,  the  most  important  purpose  he  is  there  for,  and 
therefore  that  goes  to  this  question  whether  he  is  the  servant  of 
the  Bank,  because  it  is  said  he  pays  rent  as  a  separate  and 
independent  tenant.  In  every  point  of  view,  therefore,  I  am  of 
opinion  that  those  two  places,  the  house  and  the  office,  are 
occupied  together  in  the  sense  of  the  statute.  The  occupancy 
must  cease  the  moment  he  ceased  to  be  the  servant  of  the  Bank. 

Lord  Mure. — I  am  of  the  same  opinion.  According  to  my 
recollection   it   was   substantially   (^cided   by  some   of  the   older 
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decisions  on  the  same  point,  and  I  find  it  was  so  in  1870,  when 
various  banks  in  yariouo  parts  of  the  countrj  tried  every  possible 
means  to  bring  themselves  under  the  exemption.  In  the  case  of 
the  British  Linen  Company's  Bank  in  Glasgow  there  was  a 
communication  from  the  telfers  room  to  the  lower  part  of  the 
house  where  the  porter  lived,  so  there  was  internal  communica- 
tion. But  here  1  agree  with  your  Lordship  in  the  chair  that  it 
is  not  necessary  uiere  should  be  internal  communication  if 
substantially  it  belonged  to  and  was  occupied  by  the  Bank  as  it 
is  here  occupied  by  their  accountant,  and  if  the  premises  are  all 
attached  to  each  other  in  the  sense  of  being  one  building,  it 
would  be  a  strange  thing  to  say  that  i£  a  man  went  out  into 
the  street  and  walked  in  at  the  back  door  he  should  be  exempt, 
but  if  he  walked  down  a  passage  internally  the  house  should  oe 
liable  to  taxes.  It  is  not  sound  in  principle.  I  therefore  agree 
with  your  Lordship  in  the  chair. 

Zonf  Shand, — I  am  of  the  same  opinion. 

Lord  President — We   affirm   the    determination    of  the   Com- 
missioners. 


No.  30.— In  the  High  Court  of  Justice. — England. — 

EXCHEQUBB   DiVISION. 

6th  December  1877. 


James  Bent  .  .  -  .  .    Appellant 

and 
William  Henry  Roberts,  Surveyor  of  Taxes  -    Respondent. 


Inhabited  House  Duty^  and  Income  Tax^  Schedule  A. — A  police 
constable^  compelled  by  the  police  authorities  to  lite  in  a  house 
having  a  communication  with  a  police  station  by  a  doorway 
between  the  two  yards^  the  residence  there  of  the  constable  being 
necessary  for  police  purposes^  and  the  constable  being  liable  to 
removal  to  another  station  at  any  time^  not  an  occupier  withifi 
the  meaning  of  the  Acts, 


At  a  meeting  of  Commissioners  of  Income  Tax  and  Inhabited 
House  Duty  acting  in  and  for  the  Division  of  Manchester, 
held  at  the  Office  of  the  said  Commissioners  on  the  2nd 
Day  of  December  1875,  for  the  purpose  of  hearing  (amongst 
other  things)  the  following  appeal  against  an  Assessment 
under  Sch^ule  A.  of  the  Income  Tax  and  for  Inhabited 
House  Duty  on  the  House  occupied  by  James  Bent  of  Old 
Trafford,   in   the  township  of    Stretford,  in   the  district   of 
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Manchester,    secoDd    Buperintendeiit    of    the    police    Btatiott 
there,  which  is  assessed  as  follows  : — 

Stbetfobd. 
No.  of  Assesst 

'66.  Superintendent  Bent,  House,  Schedule  A.,  £50 

„  House  Dntj,  £50 

1.  The  county  constabulary  of  the  county  of  Lancashire  was 
established  under  the  statute  of  Hie  2na  and  3rd  Victoria, 
chapter  93. 

2.  The  county  is  divided  into  police  districts  or  divisions,  and 
station-houses  and  strong-rooms  have  been  built  and  provided 
under  the  statute  of  the  3rd  and  4th  Victoria,  chapter  88. 

3.  The  force  ib  annually  inspected  by  a  Grovemment  officer, 
and  if  his  report  is  satisfactory  a  grant  is  made  by  the  Treasury 
amounting  to  one  half  of  the  expenses  of  the  pay  and  clothing 
of  the  force  in  aid  of  the  police  rates. 

4.  The  house  in  which  the  Appellant  resides  is  included 
within  the  boundary  of  certain  premises  known  as  the  Old 
Trafford  Police  Station,  which  comprised  other  buildings  and 
offices  provided  for  the  purposes  of  the  Manchester  police 
district. 

5.  In  addition  to  the  communication  between  the  Appellant's 
house  and  the  drill  yard  there  is  a  Cnrther  conmiunication  be- 
tween the  drill  yard  and  the  cell  yard  which  adjoins,  and  into 
which  the  cells  open. 

6.  It  is  necessary  for  the  police  purposes  of  the  district  of 
Manchester  that  the  Appellant  should  reside  in  the  house  in 
(question  for  the  due  performance  of  his  official  duties. 

7.  The  Appellant  is  compelled  to  live  on  the  premises  in 
question,  and  the  house  in  which  he  resides  is  liable  to  be  used 
for  such  pui*poses  connected  with  the  police  force  as  the  chief 
constable  of  the  county  may  direct,  and  the  Appellant  is  further 
liable  to  be  removed  from  station  to  station  at  any  time. 

8.  There  is  no  accommodation  in  the  Appellant's  residence 
beyond  what  is  actually  necessary  for  the  requirements  of  him- 
self and  his  family,  and  the  transaction  of  his  business  as  super- 
intendent of  police,  and  he  would  not  be  permitted  to  make  use 
of  the  premises  for  any  other  purpose. 

9.  The  Appellant  is  not  assessed  to  the  poor  rate. 

10.  The  Appellant  admitted  that  the  house  which  he  occupied 
was  separate  frviin  the  police  station,  but  added  that  there  was  a 
communication  with  the  station  yard  by  a  doorway  in  his  own 
yard  wall.  The  front  entrance  was  <|nite  distinct.  He  said 
that  he  himself  possesped  the  keys  of  the  house,  and  that  he 
and  his  family  alone  has  access  thereto ;  that  is  was  wholly 
oiHrupied  by  himself  and  family,  and  furnished  throughout  witn 
his  own  furniture  ;  that  it  might  occasionally  be  used  as  a  place 
of  detention  for  prisoners,  and  that  on  one  occasion  he  had 
admitted   a  female  prisoner  there  for  a  few   hours  who  wns  not 
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in  very  good  health,  and  who  was    of   a   more  respectable  clas's 
than  prisoners  ordinarilj  are. 

11.  He  contended  that  he  was  not  liable  to  house  duty  nor  to' 
Schedule  A.  of  the  Income  Tax  beyond  the  amount  of  the  rental,' 
10/.  Sg.  per  ann\im,  and  the  reasons  assigned  were  that  the 
house  was  a  part  of  the  police  station,  it  being  included  within 
the  boundary*  wall  known  as  the  Old  Trafford  Police  Station, 
which,  in  addition  to  the  house  occupied  by  the  Appellant,  com* 
prises  other  buildings  and  offices  provided  for  the  police  purposes 
of  the  Manchester  police  division,  that  the  force  was  annually 
inspected  by  a  Government  officer,  and  that  the  whole  of  the 
premises  was  used  for  the  purposes  of  the  county  constabidary, 
and  being  so  used  was  used  for  Government  purposes,  and  was 
exempt  from  assessment  as  being  occupied  for  the  purposes  of 
the  Crown,  and  that  in  any  case  the  house  in  question  ought  not 
to  be  separately  assessed,  but  should  be  included  in  one  charge 
with  the  police  station,  some  of  the  apartments  of  which  were 
occupied  by  police  constables  who  paid  rentals  for  them. 

In  Bupporc  of  his  opinion  he  cited  Regina  v.  St.  Martinis, 
Leicester,  Queen's  Bench,  July  1867,  Law  Reports,  volume  2, 
page  493. 

12.  The  Appellant  admitted  that  he  was  the  officer  of  the 
county,  and  was  paid  out  of  the  county  fund. 

13.  The  Surveyor  submitted  that  the  case  referred  to  did  not 
apply,  and  that  as  the  house  in  question  was  admittedly  separate 
ana  distinct  from  the  police  station,  its  front  entrance  facing  the 
street  or  road  (formerly  an  ancient  footpath),  and  the  only  com- 
munication with  the  station  yard  being  bv  a  doorway  in  the 
wall  of  its  yard,  which  doorway  could  easily  be  closed  up,  and 
its  being  moreover  furnished  throughout  by  Mr.  Bent  as  a 
private  residence,  it  was  to  all  intents  and  purposes  a  private 
house,  and  was  separately  assessable  upon  its  fuH  annaal  value, 
for  which  Mr.  Bent  was  liable,  he  being  the  beneficial  occupier. 

Judge's  Case  No.  2,827  was  referred  to  in  support  of  this 
view. 

14.  The  accompanying  sketch  or  plan  of  the  whole  premises 
clearly  shows  the  respective  position  of  Mr.  Bent's  house  and  the 
police  station. 

15.  After  considering  the  statement  of  the  Appellant  and  the 
surveyor,  the  Commissioners  were  of  opinion  that  the  superin- 
tendent was  the  servant  of  the  county  and  not  of  the  Crown, 
and  that  the  house  being  separate  ana  distinct  from  the  police 
station,  the  only  communication  being  by  a  door  in  the  yard 
wall  to  the  drill  ground,  and  being  furnished  by  the  superin- 
tendent at  his  own  expense,  was  liable  to  be  assessed  upon  its 
full  annual  value,  and  from  its  position  was  separately 
chargeable. 

Confirmed  the  assessment.  • 

16.  The  Appellant  being  dissatisfied  with  this  decision  gave 
due  notice  that  he  required   a   case  to  be  stated  for  the  opinion 
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of  the   Coart  of  Ezcheqaer,  which  we,  the   CommieBiooen  who 
heard  the  appeal,  herebj  state  and  sign  accordinglj* 

Jambs  Wobball. 
J.  W,  Wbston. 

6th  December  1877, 

Gorst^  Q,  C,  for  the  Appellant. — It  is  necessary  for  police  jpur- 
poses  that  the  Appellant  snould  reside  in  the  house  in  question. 
He  is  compelled  to  live  there,  and  the  house  is  liable  to  be  used 
for  such  purposes  as  the  chief  constable  of  the  county  may 
direct ;  and  the  AppeUant  is  liable  to  be  removed  from  one 
station  to  another  at  any  time.  He  is  not  assessed  to  the  poor 
rate.  He  is  not  the  occupier,  and  his  position  does  not  amount 
to  what  is  technically  called  occupation,  because  he  is  compelled 
to  live  on  the  premises  for  the  performance  of  his  police  duties. 
A  man  might  be  compelled  to  live  upon  premises  for  the  per- 
formance of  his  duties,  and  yet  possibly  in  the  sense  of  the 
Inhabited  House  Duty  Act  be  an  occupier,  but  the  seventh  para- 
graph of  the  case  goes  further  than  that.  This  house  is  liable 
to  be  used  for  any  purposes  connected  with  the  police  which  the 
chief  constable  may  appoint.  This  is  quite  inconsistent  with 
the  idea  of  the  Appellant  being  tJke  occupier,  because  if  any- 
thing is  essential  to  the  occupation  of  a  house,  it  is  that  there 
shall  be  some  kind  of  exclusive  use.  The  Appellant  might  be 
made  to  turn  his  whole  family  out  of  their  rooms  in  order  to 
make  room  for  the  reception  of  prisoners,  and  from  the 
10th  paragraph  of  the  case  it  may  be  taken  that  it  did  actually 
liappdn  on  one  occasion  that  a  female  prisoner  was  received  and 
confined  in  this  so-called  dwelling-house.  Moreover,  he  is  liable 
to  be  removed  at  any  time,  and  such  an  occupation  would  hardly 
!)e  considered  an  occupation  within  the  meaning  of  the  Inhabited 
House  Duty  Act.  In  the  Franchise  case  of  Jame$  fVilliam 
Clark  V,  The  Overseers  of  the  Parish  of  St.  Mary^  Bury  St, 
Edmunds^  {a)  Mr.  Justice  Cresswell  said,  ^^  I  apprehend  the  true 
^question  to  be  whether  the  claimant  occupied  the  premises  as 
'  tenant  or  as  servant.  It  may  be  that  he  occupies  it  as  tenant, 
'and  that  he  is  required  to  occupy,  but  it  may  also  be  that  he 
'  occupies  as  servant,  and  that  he  is  required  to  occupy  because 

'he  is  a  servant The   case    finds  that  it  is  necessary  for 

'  the  discharge  of  his  duties,  as  hall-keeper  that  he  should  reside 
'  in  the  house  in  question  which  was  built  for   the  residence  of 

'the  hall-keeper I    think,   therefore,   that    we  are  justi- 

'fied   in   holding   that   the   claimant   occupied  these  premises  as 
'  servant  and  not  as  tenant." 

Dicey^  for  the  Respondent. — The  case  distinctly  states  that 
the  Appellant  is  in  tne  occupation  of  the  house  {reads  para- 
gri^h  10).  The  case  states  as  plainlv  as  a  case  can  state  that 
he   was  in  occupation,   and  a   man   wno  is  in  occupation    is  the 

(a)  1  0.  B.  R.  (N.8.)  23. 
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occupier.  Occupation  does  not  in  all  cases  imply  exclusiye 
occupation,  but  it  implies  just  such  facts  as  are  alleged  here. 
The  word  occupier  is  not  defined  by  the  House 'Duty  Act,  and 
therefore  we  must  take  it  in  the  ordinary  current  sense.  The 
Parliamentary  franchise  is  a  different  question.  I  now  turn  to 
the  Income  Tax  Acts.  Number  IX.,  5  &  6  Victoria,  chapter  35, 
provides  that  the  duty  shall  be  charged  oq  the  occupier,  and  the 
person  having  ^^  the  use "  not  ^^  the  property "  is  to  be  con- 
sidered the  occupier,  and  whatever  may  be  said  under  the  Bouse 
Duty  Act,  surely  it  is  the  fact  that  the  Appellant  has  the  use 
of  this  house ;   the  Act  does   not  say  ^^  exclusive  use,"  but  only 


"  use.** 


Judgment. 

Lord  Chief  Baron. — The  question  in  this  case  is  whether  the 
Appellant  is  the  occupier  of  the  premises  in  question  within  the 
meaning  of  the  Inhabited  House  Duty  Act,  or  within  the  mean- 
ing of  the  Income  Tax  Act,  and  it  appears  according  to  the 
statement  of  the  case  before  us  that  the  Appellant  has  been 
assessed  in  respect  of  both  statutes,  the  Inhabited  House  Duly 
Act  and  the  income  Tax  Act,  in  respect  of  the  year's  occupa- 
tion from  the  month  of  April  1875  to  the  month  of  April  or  to 
the  end  of  the  month  of  March  1876  ;  and  that  the  sums  payable 
to  the  Crown  in  respect  of  which  this  assessment  has  taken  place, 
if  they  could  be  sustained,  would  be  payable  on  the  1st  of 
January,  or  at  all  events  in  the  month  of  January  1876  ;  and 
the  question  which  we  have  to  determine  is  whether  the  occupa- 
tion and  the  use  of  the  premises  by  the  Appellant  in  the  manner 
and  under  the  circumstances  stated  in  this  case  render  him  liable 
to  either  the  one  or  the  other  of  these  assessments.  I  am  clearly 
of  opinion  that  he  is  not  liable  to  either  the  one  or  the  other, 
either  under  the  Inhabited  House  Duty  Act  or  under  the  Income 
Tax  Act.     If  the  case  were  confined  to  what  is  stated  in  para- 

fraph  10  of  the  Case,  a  question  might  well  arise  as  to  whether 
e  might  or  might  not  be  liable ;  for  there  it  appears  that  '^  the 
**  Appellant  admitted  that  the  house  which  he  occupied  was 
'^separate  from  the  police  station,  but  added  that  t^ere  was  a 
^*  communication  with  the  station  yard  by  a  doorway  in  his  own 
^  yard  wall.  The  front  entrance  was  quite  distinct.  He  said 
'^  that  he  himself  possessed  the  keys  of  the  house,  and  that  he 
"  and  his  family  alone  had  access  thereto  ;  that  it  was  wholly 
*^  occupied  by  himself  and  family,  and  furnished  throughout  witn 
**  his  own  furniture ;  that  it  might  occasionally  be  used  as  a  place 
**of  detention  for  prisoners,  iand  that  on  one  occasion  he  had 
'^admitted  a  female  prisoner  there  for  a  few  hours  who  was  not 
**  in  very  good  health  and  who  was  of  a  more  respectable  class 
"than  prisoners  ordinarily  are."  Now  if  it  had  stopped  there 
and  had  contained  nothing  *  else  to  assist  us  in  determining 
whether  this  was  an  occupation  within  either  of  these  Acts  of 
Parliament,   the  question  might   well   have   been    arguable,    but 
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wlicD  we  refer  to  another  paragraph  we  find  that  the  Appellant, 
who  it  appears  is  an  officer  of  the  constabulary  of  Lancashire,  is 
by  the  duties  of  his  office,  and  under  the  circumstances  in  which 
he  holds  that  office,  and  is  paid  the  salary  for  them,  compelled  to 
live  on  the  premises  in  question,  and  that  the  house  in  which  he 
resides  is  liable  to  be  used  for  such  purposes  connected  with  the 
police  force  as  the  chief  constable  of  the  county  may  direct,  and 
the  Appellant  is  further  liable  to  be  removed  from  station  to 
station  at  any  time. 

Now  any  one  of  these  portions  of  this  paragraph  would,  in  my 
opinion,  be  perfectly  fatal  to  the  argument  on  the  part  of  the 
Crown,  that  the  Appellant  has  such  an  occupation  of  these 
premises  as  to  render  him  liable  to  either  of  these  assessments  ; 
and  the  first  is,  that  he  is  compelled  to  live  on  the  premises.  A 
man  who  pays  rents  for  premises  has  the  right  to  live  upon  the 
premises  under  a  contract  between  himself  and  the  landlord  to 
whom  he  is  liable  for  the  rent,  who  is  entitled  to  distrain  for  the 
rent,  and  to  whom,  under  the  contract  between  them,  he  is  bound 
to  pay  the  rent,  and  is  in  return  entitled  to  the  occupation  of 
the  premises.  No  such  case  exists  here.  This,  though  it  is  called 
a  rent  in  the  statement  of  the  case  before  us,  is  clearly  no  rent  at 
all  ;  it  is  stated  that  the  Appellant  is  an  officer  of  the  constabu- 
lary under  the  authorities  oi  the  constabulary  in  the  county  of 
Lancaster,  and  that  he  is  compelled  to  live  upon  these  premises, 
but  while  he  enjoys  a  lodging  which  probably  saves  him  the  rent 
of  some  lodging  elsewhere,  it  amounts  to  nothing  more  than 
this,  that  the  authorities  by  whom  he  is  employed  think  fit  to 
deduct  from  the  salary  that  they  pay  him,  a  certain  sum,  namely, 
8/.  lOs.  a  year,  in  consequence  of  the  benefit  that  h^  derives  from 
lodging  in  this  house  with  his  fabtidily  during  whatever  time  they 
may  compel  him  to  remain  there.  That  is  not  a  rent  at  all ;  it  is 
not  a  tenancy  at  all ;  it  is  not  an  occupation  at  all  in  respect  of 
the  Acts  wnich  regulate  and  determine  either  of  these  assess- 
ments ;  and,  therefore,  were  it  upon  that  ground  alone,  I  should 
hold  that  it  is  not  an  occupation  within  the  meaning  of  either  of 
these  Acts  of  Parliament.  But  it  goes  on  with  this,  ^Hhat  the 
^*  house  in  which  he  resides  is  liable  to  be  used  for  such  purposes 
*^  connected  with  the  police  force  as  the  chief  constable  of  the 
^'county  may  direct.^'  Under  this  power  in  the  chief  constable 
he  might  either  upon  a  particular  occasion,  or  on  any  number  of 
occasions  where  the  proper  conducting  of  the  business  of  the 
police  officers  might  require  it,  send  any  number  of  persons  who 
might  be  taken  into  custody,  and  who  were  to  remain  in  cus- 
tody until  the  following  morning  before  they  would  be  taken 
before  the  magistrate,  into  his  house,  and  put  half  a  dozen 
of  them  into  half  a  dozen  of  the  beds  in  the  diflFerent  rooms 
of  this  house  ;  and  they  might,  if  they  thought  fit  in  order 
to  do  so  (and  it  might  be  a  public  duty  on  their  part  that 
they  should  do  so),  confine  him  to  a  single  bed  in  a  room  at  the  top 
of  the  house,  or  they  might  desire  him  to  lie  upon  the  floor  all 
night  in   order    that    these   several   prisoners   would   be  in   safe 
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custody.      That  alone   is   iDconBistent   with   the    beneficial   occu- 
pation or  use  of  the  house  bj  a  tenant  who  is  liable  to  assess- 
ment under  these  Acts  of  Parliament,  and  therefore  if  it  stood 
alone  upon  this  second  clause  of  the  seventh   paragraph   it   also 
would  be  fatal  to  the  question  of  occupation.      But  then  when 
we  come  to  the  last  provision  in  this  seventh  paragraph  we  find 
that  the  chief  constable  "  may  direct,  and  the  Appellant  is  there- 
"  fore   liable  to   be    removed    from    station   to    station    at    anj 
'^  time."      Here   is   a  man  assessed  for   the  income  tax   for  the 
year,  and  assessed  to  the  Inhabited  House  Duty  for  the  year  who 
might,  if  it  were   thought  fit,  a  week  or  a  month,  or  even   a 
single  day  after  the  assessment,  which  would  render  him  liable 
to  the  Income  Tax  and  to  the  Inhabited  House  Duty,  be  removed 
to  another  place  altogether,  and  might  not  occupy  the  house  for 
a  single  day  after  the  notice  or  the  command  is  issued  to  him  to 
quit  the   station   and   remove  himself   to  another  station.      It  is 
not  arguable-  whether  or  not  this  could  be  an   occupation  within 
the  meaning  of    these  Acts    of    Parliamept.     I  am  clearly  of 
opinion,  therefore,  that  he  is  hot  an  occupier;    he  is  merely  a 
servant  of  the  constabulary,  put  into  the  house  for  their  pur- 
poses, and  has  liberty  and  permission  to  live  in  that  house  just 
as   long    as    they   tmnk  fit  and  no  longer — -just  as  long    as  it 
answers  their  purposes    and    suits   their  public  duties   to  leave 
him  there,   or  desire    or  compel    him  to  remain   there  and  no 
longer  ;  and  again,  just  as  long  as  they  may  think  it  expedient 
that  he  should  remain  an  officer  in  their  establishment,  and  not 
be   removed  to    another   station, .  and  no  longer.      Under    these 
circamstances    it    clearly    is    not    an    occupation    within    these 
statutes. 

Mt^  Baron  Cleasby. — I  must  say  that  I  was  a  good  deal  sur- 
prised at  the  statement  of  the  learned  Counsel  for  the  Crown 
that  the  point  intended  to  be  raised  here  was  a  *  different  one 
from  that  which  we  are  now  considering.  I  refer  to  the  case, 
and  I  see  that  this  is  the  only  point  upon  which  the  case  h^ 
stated,  paragraph  .15  :  "  After  considering  the  statement  of  the 
'*  Appellant  and  the  surveyor,  the  Commissioners  were  of  opinion 
^^  that  the  superintendent  was  the  servant  of  the  county  and  not 
^^  of  the  Crown,  and  that  the  house  being  separate  and  distinct 
^'  from  the  police  station,  the  only  communication  being  by  a 
^^  door  in  the  yard  wall  to  the  drill  ground,  and  being  furnished 
^'  by  the  superintendent  at  his  own  expense,  was  liable  to  be 
'^  assessed  upon  its  full  annual  value."  They  state  everything 
connected  with  the  place  to  show  in  what  way  it  is  connected 
with  the  police  station,  and,  not  deciding  anything  upon  the 
otjier  question,  the  Commissioners  decide  that  it  is  to  be  regarded 
as  if  he  were  living  apart  from  the  police  station  altogether  in  a 
street  in  the  town.  If  it  were  so,  although  he  is  paid  by  the 
police  authorities  or  there  is  an  idlowance  made  for  it,  he  might 
be  removable  to  a  different  station,  which  would  be  quite  a 
different  thing.  Passing  by  that  altogether,  the  Commissioners 
hold  that  in  this  case  he  occupies  the  premises  so  separated  from 
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the  police  premises,  and  furnishing  them  at  his  own  expense,  he 
is  liable  to  be  assessed.  Upon  that,  which  is  mainly  a  ques- 
tion of  fact,  we  come  to  a  different  conclusion.  I  will  only  say 
with  reference  to  the  case  referred  to,  which  case  was  not 
referred  to  in  the  Judge's  case,  that  the  question  there  con- 
sidered was  a  totally  different  one  ;  what  we  have  to  consider  is 
simply  this :  Is  he  to  be  regarded  as  a  person  occupying,  or 
living  upon  these  premises  in  any  different  manner  from  this, 
that  he  lives  there  upon  part  of  the  police  premises  and  is 
allowed  to  live  there  upon  part  of  the  police  premises.  I  appre- 
hend that  if  the  police  premises  were  snut  in  by  an  outer  door, 
and  this  man  had  the  house  (there  seem  to  be  other  uses  of  the 
station  here)  within  that  outer  door,  no  question  whatever  could 
possibly  arise ;  it  would  not  be  in  his  occupation  in  any  sense 
of  the  word  according  to  these  Acts  of  Parliament;  but  in  a 
general  way  as  he  has  the  key  of  the  house,  you  say  that  he 
occupies  it.  No  one  could  contend,  if  it  were  all  within  the 
wall  of  the  police  premises,  over  which,  of  course,  the  police 
authorities  would  have  the  exclusive  control,  that  he  was  the 
occupier  of  the  house  though  he  was  the  only  person  living  in  it. 
How  can  it  be  that  it  makes  a  difference  if  for  the  more  con- 
venient enjoyment  by  their  servant  of  the  particular  house,  to 
make  it  more  comfortable  for  him  as  iheir  servant  because  it  is 
to  their  interest  to  have  servants  who  are  satisfied  and  pleased 
with  the  conveniences  that  they  enjoy — I  say,  how  can  it  make 
any  difference  that  with  all  the  internal  communications  re- 
quisite for  the  discharge  of  his  duties  they  allow  him  to  have  an 
outer  door  into  the  footpath  or  street  ?  It  appears  to  me  not  of 
the  slightest  importance.  The  Lord  Chief  Baron  has  fully  ffone 
into  the  statements  of  the  case,  and  I  will  not  repeat  them. 
This  is  an  application  by  the  police  authorities,  and  if  this  man 
is  to  efBciently  discharge  his  duties  as  their  servant  he  must 
have  a  place  to  live  in,  of  course. 

Mr,  Baron  Pollock. — I  also  think  that  there  is  ample  material 
for  a  decision  in  this  case  contained  in  the  argument  alone 
addressed  to  us  by  Mr.  Dicey,  and  which  turns  upon  the 
meaning  of  the  word  "occupier"  in  Schedule  B.  of  the  48th 
George  III.,  chapter  55^  and  the  facts  stated  in  the  case,  upon 
which  we  have  to  draw  inferences  of  fact  as  well  as  of  law.  Jt 
is  sufficient  to  say  that  such  a  so-called  occupation  as  is  shown  to 
exist  in  this  case  is  not  such  an  occupation  as  makes  the  man  an 
occupier  within  the  meaning  of  the  statute,  and  after  what  has 
been  said  by  my  Lords  I  think  it  quite  unnecessary  to  repeat 
the  reasons  given  by  them. 

Lord  Chief  Baron. — The  judgment  will  be  for  the  Appellant. 

Mr.  Gorst. — With  costs? 

Lord   Chief  Baron, — With  costs. 
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No.  31.— CouBT  OF  Exchequer. — Scotland. — 

14th  June  1878. 


In  re  The  Rev.  Georqe  Walter  Strong. 


Income  Tax.  —  A  gift  of  money^  raised  by  voluntary  sub^ 
scription^  and  made  annually  to  a  minister  of  religion  by  his 
congregation^  is  assessable. 


At  a  Meeting  of  the  Commissioners  for  General  Purposes  for 
the  Kintjre  District  of  the  Coimty  of  Argyll,  under  the 
Property  and  Income  Tax  Acts,  held  within  the  Court 
House,  Campbeltown,  on  the  25th  day  of  January  1878. 

The  Reverend  George  Walter  Strong,  Minister  of  the  Second 
Charge  of  the  Parish  of  Campbeltown,  appealed  against  an 
assessment  of  100/.  for  the  year  1877-78,  made  upon  him  under 
Schedule  E.  of  the  Income  Tax,  in  respect  to  a  sum  paid  to  him 
in  the  following  circumstances,  and  alleged  to  be  an  emolument 
of  his  oflSce. 

It  was  admitted  on  the  behalf  of  the  Appellant  that  since  he 
came  to  Campbeltown,  about  three  years  ago,  he  .had  received  at 
each  Christmastide  a  pecuniary  ffift  from  his  congrention  of 
100/.,  as  a  token  of  theur  regard  tor  him,  and  that  at  Christmas 
last  he  received  this  gift,  which  was  raised  by  voluntary  sub- 
scription among  his  friends,  the  majority  being  members  of  the 
congregation.  The  Appellant  grants  no  receipt  for  this  sum,  the 
contributors  are  under  no  obligation  whatever  to  repeat  the  gift, 
and  it  may  never  be  repeated. 

In  these  circumstances  the  Appellant  contends  that  this  gift 
forms  no  part  of  his  income  within  the  meaning  of  the  Income 
Tax  Acts.  He  pays  income  tax  on  his  stipend,  glebe  rents,  &c., 
being  the  full  amount  of  the  profit  derived  by  him  from  his 
public  office  or  employment  as  one  of  the  ministers  of  the  parish 
of  Campbeltown.  The  gift  referred  to  does  not  follow  the  office, 
nor  does  it  fall  under  any  of  the  descriptions  given  in  the  Act  as 
''  Salaries,  fees,  wages,  perquisites,  or  profits  whatsoever  accruing 
by  reason  of  such  offices  or  employments,''  and  he  therefore 
craved  to  be  relieved  from  the  charge. 

In  support  of  the  charge,  the  Surveyor  referred  to  Schedule  £. 
16tb  and  17th  Victoria,  chapter  34,  under  which  duties  in  respect 
of  every  public  office  or  employment  of  profit  are  granted,  and 
to  the  rules  for  charging  the  said  duties  contained  in  section 
146  of  5th  and  6th  Victoria,  chapter  35,  the  first  rule  of  which 
provides  that  the  duties  shall  be  annually  charged  on  the  persons 
having,  using,  or  exercising  the  offices  or  employments  of  profit 
mentioned  in  Schedule  E.  ^^  for  all  salaries,  fees,  wages,  perquisites, 
^^  or  profits  whatsoever  accruing  by  reason  of  such  offices  or  em- 
^' ployments,"  and  by  rule  3  it  is  provided  that  the  duties  shall 
be  paid  in  respect  of  inter  alia  ^^  any  office  or  employment  of 
pront  held  under  any  ecclesiastical  body." 
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It  was  contended  by  the  Surveyor  that  the  Appellant  being  a 
minister  of  the  Church  of  Scotland  as  by  law  established,  his 
benefice  was  clearly  within  the  description  of  ^^an  office  or 
employment  of  profit  held  under  any  ecclesiastical  body  "  and 
so  chargeable  under  Schedule  E.  ;  that  the  sum  of  100/.  received 
annually  by  the  Appellant  in  the  circumstances  herein  set  forth, 
though  voluntarily  paid,  accrued  to  him  by  reason  of  his  holding 
such  office  under  the  said  ecclesiastical  body,  and  was  a  pecuniary 
profit  or  perquisite  liable  to  duty. 

It  was  further  maintained  by  the  Surveyor  that  even  although 
the  sum  in  question  should  not  be  deemed  a  profit  chargeable 
under  Schedule  E.,  the  Appellant  was  nevertheless  liable  to 
assessment  therefore  as  '^  annual  profits  or  gains,"  under  the 
general  rule,  Schedule  D.,  5th  and  6th  Victoria,  chapter  35,  which, 
by  virtue  of  section  188  of  the  said  Act,  could  be  applied  to  the 
assessment  in  dispute. 

The  Commissioners,  having  considered  the  appeal,  relieved  the 
Appellant,  with  which  decision  the  Surveyor  declared  his  dis- 
satisfaction and  craved  a  case  for  the  opinion  of  the  Court  of 
Exchequer,  which  is  here  stated  accordingly. 

(Signed)        A.  Forbes  Mackat,  Commissioner. 
„  David  MgGibbon,  Commissioner, 


Interlocutor  and  Note  of  the  Lord  Ordinary  in  Exche- 
quer Causes  in  Case  for  the  Surveyor  of  Taxes  on 
Appeal  of  Reverend  G.  W.  Strong  as  to  Income  Tax. 

Edinburgh,  14th  June  1878. 

The  Lord  Ordinary  in  Exchequer  having  heard  the  Counsel 
for  the  Surveyor  of  Taxes,  no  appearance  being  made  for  the 
Appellant  the  Keverend  Mr.  Strong,  finds  that  the  determination 
of  the  Commissioners  is  wrong. 

(Signed)        John  Marshall. 

Note. — Although  this  case  has  been  heard  ex  parte^  the  Appel- 
lant not  having  appeared,  I  have  not  disposed  of  it  as  in  absence, 
but  only  after  carefully  considering  the  argument  for  the 
Appellant  stated  in  the  case.  It  is  with  some  reluctance  that  I 
have  formed  the  opinion  that  the  Commissioners  are  wrong,  and 
that  the  Appellant  is  liable  for  Income  Tax  on  the  100/.  men- 
tioned in  the  case.  It  is  true  that  it  is  a  voluntary  contribution 
by  the  parishioners,  one  which  they  are  under  no  obligation  to 
make,  and  which  they  may  withdraw  at  any  time.  But  still  it 
is  a  payment  made  to  the  Appellant  as  their  clergyman,  and  is 
received  by  the  Appellant  in  respect  of  the  discharge  of  his  duties 
of  that  office,  which  is  one  of  public  employment  in  the  sense  of 
the  statutes.  This  being  so,  it  follows  that  the  payment  must  be 
regarded  as  erther  "emolument"  under  Schedule  E.,  or  "gain" 
under  Schedule  D.  of  the'  Statutes  5th  and  6th  Victoria,  chapter 
35,  and  16th  and  17tli  Victoria,  chapter  34,  and  that  it  is 
chargeable  with  duty. 

(Initialed)        J.  M, 


PABT  XIV. 


No.  32. — Itf   THS   COUBT   OF   APPBAL,   LlNCOLN*8   IkN. 

Ib  re  Henley  &  Co. 

Income    Tax,   Schedule  A, — Crown   entitled  to  Priority  over 
general  Creditors  of  an  Estate  in  Liquidation. 

JuDOifBNT,  29th  July,  1878. 

Lord  Justice  James. — ^It  appears  to  me  quite  clear  apon  every 
prindple  of  law  in  this  country  that  the  Crown  is  not  bound  by 
the  Winding-up  Acts,  and  that  in  respect  of  any  Crown  debt  the 
Crown  is  not  debarred  from  taking,  any  proceedinff^  whatever 
against  the  property  of  its  debtor,  and  under  this  particular 
statute  which  has  been  cited*  it  has  a  right  to  distrain  upon  any 
chattels  that  were  seized  upon.  .  Independently  of  that,  a  debt 
due  for  property  and  income  tax  is  an. absolute  debt  du'^  from 
the  person  in  possession  of  the  property.  ISow  the  person  ip 
possesion  of  the  property  in  this  case  is  the  Company,  although 
there  is  a  liquidation ;  the  Company  is  the  tenant,  and  liable  like 
any  other  tenant  to  pay  the  income  tax.  There  was  nothing  to 
prevent  the^- Crown  from  suing  the  Company  for  ^that  income  tax, 
and  there  was  nothing  to  prevent  the  Crown  from  distraining 
upon  any  chattels  which  it  could 'put  its  hands  upon,  because 
the  Crown's  right  to  distrain,  I  believe,  is  universal. 

There  being  this  right  upon  the  part  of  the  Crown,  the 
Crown  says,  ^^  Well,  we  do  not  want  to  go  and  tear  this  thing 
"  to  pieces.  We  have  a  right  to,  be  paid,  but  we  are  willing 
^*  to  treat  the  thing  as  a  matter  of  administration."  I  think  it 
was  a  very  proper  thing  of  the  Crown  not  Co  take  proceedings 
which  would  result  in  useless  expense.  It  appearing  that  there 
being  a  debt  due  to  the  Crown  in  respect  of  which  the  property 
of  the  Company  might  be  seized  or  taken;  the  property  oeing 
now  subject  to  the  supervision,  and  therefore  under  the  adminis* 
tration  of  the  Court,  it  was  a  right  and  proper  thing  for  the 
receiver  an4  for  the  Court  to  say  to  the  parties,  ^*  This  is  a  debt 
**  due  from  vou,  and  tlierefore  you  ought  to  pay  it."  Therefore,  if 
it  is  treated  as  a  question  of  priority  in  the  administration  of  the 
assets,  it  seems  to  me  -that  the  cases  referred  to  were  cpnclusive 
upon  that  point,  that  wherever  the  Crown's  right  and  the  subject's 
right  come  into  competition  with  one  another,  then  the  Crown's 
right  is  paramount,  that  is  to  sav^  in  the  particular  case  of  debts, 
ami  it  is  laid  down  by  very  high  authority  that  in  the  adminis- 

*  48  Gtoo»  8.  Oftp.  99. 
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iratioD  of  assete  a  debt  due  to  the  Crown  takes  priority  of  a  debt 
of  the  same  kind  due  to  the  subjeot.  That  principle  ought  to 
apply  to  these  cases,  and  there  being  tiiat  priority  to  the  Crown 
in  respect  of  debts  of  the  same  character  as  debts  due  to  the 
subject,  the  debt  ought  to  have  been  ordered  by  the  liquidator  to 
be  paid  to  the  .Crown. 

Lord,  Justice  Brett>-^lt  seems  to  me  that  there  are  two  prero- 
gatives in  f av(»ur  of  the  Crown ;  one  is  that  the  Crown  is  not 
bound  by  any  statute  unless  it  is  named  in  it,  and  therefore* 
that  being  so,  the  Crown  not  being  named  in  the  Winding-up 
Acts,  ifhej  do  not  apply  to  it.  The  other  prerogative  is  that 
the  Crown  has  in  this  case  a  debt  in  respect  of  which  it  can 
issue  distress.  That  being  so,  the  Crown  might  ask  for  an  order, 
as  if  it  had  issued  a  distress.  But  supposing  the  Crown  had  had 
no  right  of  distress,  and  this  had  been  simply  a  contract  debt,  then 
in  the  administration  that  simple  contract  debt  would  have  be^n 
in  competition  at  the  same  time  with  the  simple  contract  debts 
of  other  creditors,  and  then  the  other  prerogative  of  the  Crown 
would  have  taken  effect,  and  the  Crown  would  have  had  a 
right  to  be  paid  first,. and  if  the  Crown  had  a  right  to  be  paid 
first,  it  was  right  to  ask  for  this  order;  in  either  view  the 
Crown,  in  my  opinion,  is  right  in  this  case. 

Lord  Justice  Cotton. — I  am  also  of  opinion  that  the  decision 
of  the  Vice-Chancellor  cannot  be  supported.  It  is  a  general  rule 
that  the  Crown  cannot  be  bound  by  a  stattite  Sinless  it  is  named 
in  it.  There  are  cases  in  which  it  must  be  held  that  the  statute 
applies  to  the  Crown ;  but  in  this  case  the  Crown  in  respect  of 
th^  taxes  has  a  ri^t  of  distress,  and  the  auestion  is  whether  or 
no  that  right  is  taken  away  by  the  Windmg-up  Acts.  Now  I 
am  of  opinion  that  there  is  no  ground  for  supposing  that  these 
Apts  do  apply  to  the  Crown.  It  has  been  laia  down  since  the 
passing  oi  the  Winding-up  Acts,  and  of  the  Acts  of  Insolvency, 
that jiie  Winding-up  Act^  do  not  apply  to  the  Crown.  At  the 
saOie  time  in  my  Qpinion  this  Act  is  bindins  upon  all  subjects, 
and  takes  away  the  rights  and  renfedies  mat  they  had,  and 
directs  that  as  between  them  the  property  shall  be  divided  pari 
passu.  But  then  the  Crown  l^as  in  my  opinion  this  riffht  of 
distress,  and  can  exeircise  it, — that  is  not  taken  away.  Although 
the  Crown  has  come  here  asking  that  this  debt  may  be  paid,  yet 
that  simply  means  this,  ^^  I  do  not  wish  to  go  in  and  exercise  my 
^^  right  of  distraining ;,"  and  the  Court,  seeing  that  there  is  no 
ground  for  saying  that  there  is  a  defence  tq  that  distress,  directs 
the  liquidator  to  pay  the  Crown  rather  than  cause  the  Crown  to 
exercise,  such  remedies  as  it  has.  But  if  we  regard  it  as  though 
the  Crown  has  come  in  and  taken  the  benefit  of  the  Winding-up 
Acts  as  administering  the  assets  of  the  Company — has  come  in 
therefore,  as  in  the  course  of  administration — in  that  case  I  think 
the  rule  prevails  that  in  respect  of  debts  due  to  the  Crown  where 
there  are  competing  debts  due  to  the  subject  the  Crown  is 
entitled  to  priority. 
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PART    XV. 


Court  of  ExcHEQaxB  (Scotland). — First  Division. 

March  7th,  1879. 


In  re  The  Glasgow  Coal  Exchange  CdmpaDy,  Limited. 


Inhabited  House  Duty. — Hall  and  adjoining  rooms  erected  by  a 
Company  for  the  purpose  of  profit  or  gain^  and  used 
principally  as  a  Coal  Exchange^  members  of  the  Exchange 
paying  an  annual  subscription  and  being  supplied  with 
newspapers,  the  HaU  being  also  let  occasionally  for  balls, 
tfc,  within  section  13  (2)  o^  the  Customs  and  Inland 
Revenue  Act,  1878. 


At  a  meeting  of  the  Commissioners  for  General  Purposes, 
looting  under  the  Property  and  Income  Tax  and  Inhabited 
House  Duty  Acts  for  the  Lower  Ward  of  the  County  of 
Lanark,  held  at  Glasgow  the  14th  day  of  November  1878, 
for  the  purpose  of  hearing  and  disposing  of  appeals  under 
the  said  Acts  for  the  year  ending  5tn  April  1879, — 

The  Glasgow  Coal  Exchange  Company,  Limited,  11,  West 
Regent  Street,  Glasgow,  appealed  against  an  assessment  of  1,660/. 
maae  upon  them  for  inhabited  house  duty,  at  the  rate  of  9d. 
per  pound  for  the  year  1878-79. 

Mr.  Williiuaa  Bums  Shand,  writer,  Glasgow,  for  the  Appel- 
lants, claimed  that  they  were  entitled  to  exemption  from  assess- 
ment for  house  duty  on  their  hall  and  side  rooms,  including  hall- 
keeper's  houses  in  terms  of  section  13  of  the  ^^The  Customs  and 
*^  Inland  Revenue  Act,  1878,"  and  sub-section  2,  and  in  support 
of  this  view  he  contended  that  the  purposes  for  which  the 
premises  are  occupied  are  such  as  fall  within  the  limit  of  the 
exemption,  in  respect  that  the  Glasgow  Coal  Exchange  Company, 
Limited,  is  a  proprietory  limited  company,  formed  for  the 
purpose  of  profit  or  gain,  and  that  the  halls  and  adjoining  rooms 
are  occupied  principally  as  an  Exchange  and  pertinents  thereto, 
in  which  coalmasters,  coal  merchants,  coal  brokers,  and  others 
meet,  the  membership  subscription  being  one  guinea  and  lOs.  6d. 
respectively :  Farther,  the  said  buildings  are  let  for  temporary 
purposes,  such  as  balls,  soirees,  church  bazaars,  and  entertain- 
ments of  various  kinds,  but  have  neveif  been  occupied  for  such 
purposes  for  more  than  an  evening  at  a  time  except  in  one 
instance,  when  a  church  bazaar  occupied  the  halls  and  ante-room 
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^*  *^j5^*^^^^  ^^T^  three  days,  and  for  Buch  temporary  lets  money  is  paid  to  the 
BzoH^oB  company.  I'hey  are  further  occupied  daily  by  BubscriberB,  who 
OoMPAHT.  are  supplied  with  newspapem  and  other  periodicals,  which  is 
coverea  by  the  said  annual  subscription* 

The  surveyor  of  taxeB  for  Glasgow  second  district,  Mr.  John 
Allan,  contended  that  the  assessment  was  correctly  made,  in. 
respect  that  the  subjects  assessed,  so  faa  as  in  the  occupancy  of 
the  Appellants,  were  not  *' occupied  solely  for  the  purposes  of 
**  any  tiade  or  business  or  of  any  profession  or  calling,  b^  which 
^^  the  occupier  seeks  a  livelihood  or  profit."  That,  although  the 
premises  .are  let  by  the  company  with  a  view  to  profit,  the 
exemption  regards  only  the  purposes  for  which  they  are  occupied 
by  the  various  persons  to  whom  they  are  let,  and  that,  as  they 
are  not  in  all  cases  occupied  for  purposes  by  which  the  temporary 
occupiers  seek  a  livelihood  or  profit,  they  do  not  fall  within  the 
terms  of  the  section  under  wnich  exemption  is  claimed.  In 
farther  support  of  the  assessment  the  surveyor  quoted  the  Act  48 
Geo.  III.  cap.  55.  Schedule  B.,  rule  5,  by  which  it  ia  provided 
that  ^^  Every  hall  or  office  whatever  belonging  to  any  person  or 
^^  persons,  or  to  any  body  or  bodies,  politic  or  corporate,  or  to 
<<any  company  that  are  or  may  be  lawfully  charged  with  the 
<<  payment  of  any  other  taxes  or  parish  rates,  shall  be  subject  to 
^^  the  duties  hereby  made  payable  as  inhabited  houses,  and  the 
^*  person  or  persons,  bodies  politic  or  corporate,  or  company,  to 
^*  whom  the  same  shall  belong,  shall  be  cnarged  as  the  occupier 
"  or  occupiers  thereof.*' 

The  CTommissioners,  by  a  majoritv  of  two  to  one,  confirmed 
the  asseflsment,  they  beinsr  satisfiea  that  the  premises  are  so 
occupied  as  not  to  come  wiwin  the  exemption  claimed. 

Mr.  Shand,  for  the  Appellants,  immediately  upon  the  determina- 
tion of  the  Commissioners  being  pven,  declarea  on  behalf  of  the 
said  Company  his  dissatisfaction  therewith,  as  being  erroneous  in 
point  of  law,  and  now  having  duly  intimated  in  writing  his  desire 
that  a  case  be  stated  and  signed  for  the  opinion  and  decision  of 
the  Court  of  Exchequer,  in  terms  of  and  under  the  provisions  of 
the  ^*  Customs  and  Inland  Revenue  Act,  1874,". such  case  is  now 
stated  accordingly. 

A.  Cbum  Maclas,  1  ri 
ROBT.  Walker,      /  ^^°'"- 

Glasgow,  2Zrd  January  1879. 


Glasgow,  4th  March  1879.— -In  terms  of  interlocutor  by  the 
Lords,  dated  28th  February  1879,  the  undersigned  Commis- 
sioners for  General  Purposes,  acting  under  the  Property  and 
Income  Tax  and  Inhabited  House  Duty  Acts  for  tne  Lower 
Ward  of  the  county  of  Lanark,  respectfully  state  an  amendment 
to  the  foregoing  case  as  follows  :— (First,)  That  the  assessment 
is  made  in  respect  of  the  Appellants'  hall  and  side  rooms,  includ- 
ing hall-keeper's  houFie,  and  that  the  admitted  facts  are,  that  the 
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Glasgow  Coal  Exchange  Company,  Limited,  is   a  proprietory  /^wOlaioow 
limited  company  formed  for  the  purpose  of  profit  or  gain,  and     BzoHAHaB 
the  halls  and  adjoining  rooms  on  wnich  ^hej  are  assessed  are      Ck>MPANT. 
occupied  principally  as  an  exchange  and  pertinents  thereto,  in 
which  coaimasters,  coal  merchants,  and  coal  brokers  and  others 
meet,  the  membership  subscription  being  one  guinea  and  10^.  6^. 
respectirely.     Further,  the  said  buildings  are  let  for  temporary 
purposes,  such  as  balls,  soirees,  church  bazaars,  and  entertain- 
ments of  various  kindis,  but  haye  never  been  occupied  for  such 
purposes  for  more  than  an  evening  at  a  time,  except  in   the 
mstance  when  a  church  bazaar  occupied  the  halls  and  ante-room 
for  three  days,  and  for  such  temporary  lets  money  is  paid  to  the 
Company  ;  they  are  further  occupied  daily  by  subscribers,  who 
are  supplied  with  newspapers  and  other  periodicals,   which  is 
coverea  by  the  said  annual  subscriptions. 

(SecancL)  The  question  of  law  for  the  opinion  of  the  Court  is, 
whether  the  facts  set  out  in  the  foregoing  statement  are  such  as 
(having  in  view  rule  5  of  Schedule  b;  to  the  Act  48  Geo.  III. 
ca^p.  55.)  would  faring  the  premises  assessed  within  the  terms  of 
the  exemption  contained  in  section  13  and  sulnsection  2  of  '^  The 
Customs  and  Inland  Revenue  Act,  1878." 

A.  Cbum  Ma€LAE. 
Robert  Walker. 


Counsel  having  been  heard. 


Lard  President, — The  question  raised  in  this  case  is  whether  Maroh  18, 1879. 
the  Appellants  fall  withm  the  exemption  from  the  duty  on 
inhabited  houses  and  arises  under  the  Customs  and  Inland 
Revenue  Act,  1874,  37  &  38  Vict.  c.  16.  Part  III.  The  in- 
habited  house  duty  was  in  its  institution  originally  very  exten- 
sive, and  may  be  described  generally  as  being  an  assessment 
upon  all  occupied  houses*  That  was  in  fact  the  meaning  of  the 
word  "  inhabited  house  "  at  the  time  of  the  original  enactment 
on  this  subject.  Subsequent  Acts  of  Parliament  narrowed  the 
extent  of  that  very  macn,  and  the  question  comes  to  be  whether 
this  Coal  Exchange  Company,  who  appeal  against  the  deliver- 
ance of  the  Commissioners,  fall  within  the  list  of  those  exemp- 
tions* The  first  exemption  that  was  made  from  the  tax'  was 
introduced  by  the  57  Geo.  III.,  which  exenopted  buildings  occu- 
pied entirely  for  the  purposes  of  trade.  Trade  was  stated  to 
mean  the  trade  of  merchants.  It  was  held  that  the  exemption 
was  confined  substantially  to  warehouses  for  the  storing  of 
goods  belonging  to  wholesale  merchants  in  the  premises  occupied 
by  them  in  carrying  on  their  business,  and  specially  occupied 
by  retail  traders.  A  little  later  the  Legislature  thought  fit  to 
extend  the  exemption  still  further — by  the  5  Geo.  IV. — to 
premises  which  were  occupied  (as  it  was-  generally  described)  for 
business  purposes,  that  is  to  say,  for  the  purpose  of  carrying  on 
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In  r#  Glasgow   any  professioD,  business,  or  calliiig.    Taking  these  two  statutes 

i»*£?ff^^.      together,  I  think  the  fair  result  may  be  said  to  be  that  premises 

GoMPAVT.      which  were  occupied  jexcluntrelj  for  busmess  premises,  whether 

for  the  purposes  of  trade  or  f o;r  the  carrying  on  of  any  profession 

or  calling,  were  exempted  from  the  tax. 

But  then  there  remained  this  peculiarity,  that  if  anyone  lived 
in  the  premises  in  which  either  trade  or  business  was  carried  on 
that  destroyed  the  exemption  and  brought  the  premises  within 
the  category  of  inhabited  houses.  To  remedy  that  so  far  the 
Act  of  32  and  33  Victoria  provided  that  the  presence  of  a  person 
living  in  the  house  for  the  purpose  of  merely  taking  care  of  the 
premises  should  not  prevent  the  exemption  applving  in  the  case 
of  premises  occupied  for  trading  purposes.  But  that  left  the 
law  in  a  very  peculiar  position,  because  premises  occupied  for 
trading  purposes  might  have  somebody  there  for  taking  care,  and 
still  be  exempt,  while  premises  occupied  either  for  professional  or 
business  purposes  would  not  be  exempt  if  anybody  dwelt  in 
them  even  for  the  simple  purpose  of  taking  care  of  them.  Now. 
it  was  to  remedy  this  defect  that  the  enactment  of  last  year  was 

fassed ;  and  I  think  the  object  is  very  plain  on  the  face  of  it. 
t  is  to  put  premises,  occupied  for  the  carrying  on  of  any  pro- 
fession, calling,  or  business  in  the  same  position  as  trading 
f)remises  are  placed  by  the  32nd  and  33rd  Victoria  ;  and  so  the 
egislation,  as  far  as  this  matter  of  exemption  is  concerned,  is 
now  complete.  And  it  may  be  generally  stated  as  resulting  in 
this,  that  premises  which  are  not  dwelling-houses,  but  are  occu- 
pied entirely  for  business  purposes,  whether  trading  purposes 
or  professional  purposes,  or  for  the  carrying  on  of  any  other 
business,  shall  be  exempt,  even  although  there  be  a  caretaker 
dwelling  upon  the  premises. 

Now,  the  question  comes  to  be,  whether  this  Coal  Exchange 
Company  (Limited)  is,  in  respect  of  the  occupation  of  its  pre- 
mises, in  the  position  contemplated  by  the  law  as  it  now  stands. 
I  am  o£  opinion  that  it  is.  1  think  that  upon  the  statement  of 
facts  before  us,  beyond  which  we  cannot  go,  this  Coal  Exchange 
Company  is  carrying  on  a  business  in  the  rooms  set  forth  as 
their  premises,  and  a  business  of  a  perfectly  intelligible  kind  ; 
it  is  carrying  on  the  business  of  a  Coal  Excliange.  That  is  the 
primary  purpose  to  which  its  premises  are  devoted.  It  furnishes 
accommodation  to  persons  in  the  coal  trade  to  meet  together' in 
its  premises,  and  buy  and  sell,  or  to  deal  with  one  another  in 
any  other  way  they  may  think  fit ;  and  it  provides  them  with 
accommodation  of  various  kinds  to  make  them  comfortable  in 
carrying  on  their  business  with  one  another.  It  was  suggested 
in  the  argument  for  the  Inland  Revenue  that  the  people  who 
resort  there,  and  who  may  be  called  members  of  this  exchange, 
are  in  reality  the  partners  of  this  Coal  Exchange  Company 
(Limited).  If  that  were  so  it  might  introduce  a  totally  different 
element  into  the  case,  but  nothing  of  the  kind  has  been  stated 
by  the  Commissioners.     And  I  take  the  facts  as  they  are  stated 
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br  the  (Commissioners  to  mean  this,  that  the  Coal  Exchange  In  re  Glasgow 
Cfompanj  (Limited)  and  its  partners  are  entirely  distinct  and      bxchawgb 

Xate  from  the  persons  who  resort  there  for  the  purpose  of  Gompant. 
g  the  benefit  of  the  coal  exchange.  It  may  very  well  be, 
and  I  am  quite  willing  to  assume  that  it  is  so,  that  some  of  the^e 
members  may  be  shareholders  in  this  company.  That  wont 
make  the  least  difi*erence  in  the  state  of  the  case,  but  that  the  two 
are  identical  is  not  the  fact  before  us  at  all  and  cannot  be  taken 
for  granted. 

Now,  as  I  said  before,  this  is  quite  an  intelligible  business  for 
the  company  to  carry  on,  and  I  do  not  think  it  matters  in  the 
least  degree,  this  being  a  primary  use  they  make  of  their 
buildings,  that  they  also  let  them  to  be  used  for  other  and 
temporary  purposes,  that  is  to  say,  for  a  night,  or  two  days,  or 
something  of  that  kind.  Nothing  is  more  common  than  for 
persons  to  have  large  premises,  which  they  use  for  one  purpose 
as  their  primary  purpose,  but  yet  let  them  out  occasionally  for 
other  purposes.  Take,  for  example,  the  ordinary  case  of  a  hotel- 
keeper  who  has  large  rooms  in  his  hotel.  His  business  is  that  of 
a  hotel-keeper,  but  it  is  not  the  least  degree  inconsistent  with 
his  carrying  on  that  busiuess  that  he  should  also  let  his  larger 
rooms  for  public  meetings,  and  any  similar  purpose.  And  just 
so-  here.  The  Coal  Exchange  Company  use  these  premises 
primarily  as  a  coal  exchange  ;  but  at  other  times — at  times 
of  the  day  when  they  are  not  wanted  for  the  coal  exchange,  or  at 
times  of  the  week  or  times  of  the  year  when  they  are  not  wanted 
for  that  purpose — they  are  let  for  balls,  bazaars,  and  other  tempo- 
racy  purposes  of  that  description.  Now,  I  do  not  think  that 
interferes  in  the  least  degree  with  the  central  fact  of  this  case, 
that  the  company  are  carrying  on  these  premises  for  profit  or 
ffain,  the  business  of  a  coal  exchange,  and  they  appear  to  me  to 
fall  clearly  within  the  statutes  as  they  now  stand. 

I  am  therefore  for  reversing  the  determination  of  the  Commis- 
sioners. 

Lord  Deas. — I  have  arrived  at  the  same  opinion.  It  rather 
appears  to  me  that  this  Exchange  Company  are  either  carrying 
on  one  calling  in  these  premises,  or  they  are  carrying  on  two 
callings.  If  they  are  carrying  on  the  business  or  calling  of  a  Coal 
Exchange  Company,  then  they  are  plainly  exempted ;  but  if  they 
are  carrying  on  the  calling  or  business  of  letting  these  premises 
for  balls  and  amusements,  I  think  they  are  equally  carrying  on  a 
business.  If  they  are  exempted  on  each  of  these  grounds,  they 
must  be  exempted  on  both  of  them. 

Lord  Mure. — I  have  come  to  the  same  conclusion.  The 
object  of  this  clause  of  the  statute  was  just  to  extend  the 
exemption  a  little  further  than  it  had  been  extended  in  the  case 
of.  the  insurance  company  and  others  referred  to  by  Mr.  Balfour 
and  reported  in  6  Rettie.  The  words  here  are  larger  and  more 
general,  and  I  have  no  difl5culty  in  coming  to  the  conclusion, 
upon  the  facts  stated,  that  this  company  are  exercising  the  calling 
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^*  r^^tLABoow  or  business  of  letting  their  premises  for  certain  specific  purposes. 
EzoKOTGB  '^^^^^  premises  they  do  not  live  in,  though  there  is  apparently  a 
Ck>MPANT.  person  m  them  who  looks  after  them  at  night  and  takes  charge  of 
them  ;  but  his  position  brings  them  within  the  express  qualSca- 
tion  that  they  shall  be  exempted  if  they  are  usea  for  profit,  al- 
though a  serrant  or  other  person  may  dwell  in  such  a  house  for  its 
protection.  Now  the  party  who  dwells  there  is  evidently  there 
merely  for  the  purpose  of  taking  charge  of  it,  and  therefore  the 
fact  that  he  takes  charge  of  it  does  not  bring  it  within  the 
category  of  inhabited  houses. 

Lord  Shand, — I  have  come  to  be  of  the  same  opinion.  I 
think,  in  order  to  the  sound  construction  of  the  statute,  one  must 
ascertain  at  the  outset  who  are  the  occupiers  of  these  buildings  ; 
and  I  think,  within  the  meaning  of  the  statute,  the  occnpiers  of 
the  buildings  are  plainly  the  Coal  Exchange  Company.  They 
occupy  the  greater  part  of  the  building  by  using  it  as  a  Coal 
Exchange,  where,  as  I  understand,  they  provide  their  own 
servnnt  to  take  charge  of  it ;  and  they  allow  coal  merchants, 
coal  brokers,  coal  masters,  and  others  the  privilege  of  resorting 
to  those  premises,  with  the  use  of  newspapers  and  periodicals, 
and  general  use  of  the  building  as  an  exchange  upon  a  return  in 
the  shape  of  nn  annual  subscription  varying  from  a  guinea  to 
lOs.  6d.  The  persocs  who  come  in  that  temporary  way  now  and 
then  cannot  be  represented  as  occupiers  of  the  building  in  any 
sense.  The  Coal  Exchange  Company  ar^  occupiers  for  the  pur- 
poses of  a  Coal  Exchange.  Then  with  regard  to  the  other  uses 
made  of  the  building  the  Coal  Exchange  Company  are  also  the 
occupiers.  Although  they  may  g^ve  over  the  use  of  some  of  the 
rooms,  as  has  been  explained,  for  an  evening  at  a  time,  or  a 
day  or  two. at  a  time,  when  the  halls  are  occupied  by  a  church 
bazaar  or  the  like,  still  those  persons  are  there  merely  tem- 
porarily, not  in  :iny  proper  sense  as  occupiers  of  the  building ; 
and  that  being  so  the  provision  of  the  statute  is  this,  that  every 
house  or  tenement  which  is  occupied  solely  for  the  purpose  of 
any  trade  or  business,  or  of  any  profession  or  calling,  by  which 
the  occupier  seeks  a  livelihood  or  profit,  shall  be  exempted.  The 
occupiers  here  being  the  Coal  Exchange  Company,  they  are 
occupying  those  premises  solely,  so  far  as  they  are  concerned, 
for  tne  purpose  of  earning  profit,  either  in  so  far  as  the  premises 
are  0(  cupied  as  a  coal  exchange  or  in  so  far  as  there  are  other 
temporary  lets.  I  observe  that  the  surveyor,  in  the  argument 
which  has  been  submitted,  and  which  seems  to  have  weighed 
with  the  Commissioners,  puts  the  case  thus ;  that  although  the 
premises  are  let  by  the  company  with  a  view  to  profit,  the  ex- 
emption regarded  only  the  purposes  for  which  they  are  occupied 
by  the  various  persons  to  whom  they  are  let,  and  that,  as  they 
are  not  in  all  cases  occupied  for  purposes  by  which  the  temporafy 
occupier  seeks  a  livelihood  or  profit  they  do  not  fall  within  the 
terms  of  the  section.'  But  I  do  not  think  that  what  the  statute 
has  regard  to  here  is  such  use  as  may  be  made  of  the  premises 


A.D.  1879.]       UtfDBB  THE   ACT  37   ViCT.   c.    16.  217 

bj  what  the  Burvejor  caUs  temporarj  ocoupiers.     If  that  were  so  /«  re  Glamow 
there  would  be  considerable  room  for  the  argument  maintained         ^^^ 
by  the  Crown ;  and  if  the  words  used  in  the  statute  had  been     co^^^^^ 
"  -*'-- ^—  house  or  tenement  which  is  used  solely  for  the  purposes 


of  any  trade  or  business,"  it  would  have  been  different.  But  I 
think  the  statute  has  no  regard  to  temporary  occupiers  having 
the  use  of  premises  in  this  way  ;  it  may  be  for  two  or  three  days 
or  two  or  tnree  eyenings  at  a  time.  It  regards  rather  the  occu- 
pation of  the  trade  or  business  of  the  person  who  is  really  the 
occupier,  in  this  case  the  Coal  Exchanipe  Company,  and  as  they 
occupy  solely  for  the  purpose  of  profit  in  making  as  large  a 
return  from  their  buildmg  as  they  can,  I  think  they  are  within 
the  terms  of  this  clause  of  exemption^ 

Lord  President — Reverse  the  determination  of  the  Commis- 
sions and  remit  to  them  to  disallow  the  assessment.  Find  the 
Appellanta  entitled  to  expenses. 


No.  34.  —  Ih  the  Hioh  Court  of  Justice  (England).— rilkt  r.  read. 

ExcHBQUBR  Division. 

March  4th,  1879. 


John  Biley      •••         • Appellant 

and 
A.  Read,  Surveyor  of  Taxes Respondent. 


Inhabited  House  Duty. — A  building  occupied  by  a  Working  Men^s 
Club^  which  occupied  the  ground  floor  for  the  ordinary 
purposes  of  a  Club^  and  let  the  upper  floor  to  an  Auctioneer 
for  an  Office,  no  person  sleeping  on  the  premises,  is  not  an 
Inhabited  Dwellings-house,  and  is,  therefore,  not  within  the 
charge  to  Inhabit^  House  Duty. 


County  of  Lancaster.- — Hundred  of  Blackburn. 

At  a  meeting  of  the  Commissioners  for  the  General  Purposes 
of  the  Income  Tax  and  for  executing  the  Acts  relatinc^  to 
the  Inhabited  House  Duties  held  at  £e  Office  of  the  Clerk 
to  the  Commissioners,  Shorrock  Fold,  Blackburn,  on  the 
18th  of  July  1887,— 

1.  Mr.  J.  Biley  appealed  on  behalf, of  the  Working  Men's 
Reform  Club,  William  Street,  in  Uie  township  of  Over  Darwen, 
against  an  assessment,  to  inhabited  house  duty  for  the  year 
ending  5th  April,  1877  at  9(f«  in  the  pound  upon  40/.  the  annual 
▼alue  of  the  building  occupied  by  the  club. 
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fiiuirr.BBAD.      2.  Mr*  Bilej  claimed  exemption  on  the  groond  that    the 

building  was  not  an  inhabited  dweUing-hooae  within  the  meaning 
of  the  Act  14  &  15  Vict.  cap.  36,  inasmuch  as  the  pUce  is  not 
and  never  has  been  since  its  erection  fumished  as  a  dwelling- 
house  or  slept  in  at  night  and  is  used  in  the  daytime  for  dub  and 
trade  purposes  onlj.  He  stated  that  die  upper  floor  of  the 
building  was  let  to  an  auctioneer  who  used  it  during  the  daytime 
as  a  place  for  sale  of  goods,  and,  being  a  place  us^  entirelj  for 
trade  purposes,  was  not  liable  to  inhabited  nouse  duty. 

3.  The  surveyor  of  taxes,  Mr.  R.  Bead,  stated  he  had  seen  the 

? remises,  and  found  the  building  to  consist  of  two  storeys, 
'he  ground  floor  was  occupied  by  the  Appellants  as  a  Club  and 
contained  the  usual  rooms,  namely,  billianls,  newsroom,  lavatory, 
&c.  The  upper  floor  was  let  to  an  auctioneer  and  used  by  him 
as  a  place  of  trade.  The  club  is  open  each  day  from  9  a.m.  to 
10.30  p.m.,  and  is  then  closed  for  the  night,  no  person  remaining 
inside  the  premises.  The  surveyor  contended  uiat  the  building 
came  within  the  scope  of  48  Geo.  III.  cap.  55,  Schedule  B.,  No.  5, 
and  that  it  was  not  necessary  for  a  buildiiuj;  to  be  slept  in  to 
render  it  liable  to  inhabited  house  duty.  In  support  of  these 
views  he  referred  to  case  2,760  decided  by  the  Judges  on  15th 
February,  1867,  and  contended  that  as  the  plac^  was  not  used  for 
trade,  but  in  the  manner  above  stated,  it  was  not  within  any  of 
the  exemptions  contained  in  the  Acts. 

The  Appellant  sought  to  distinguish  the  present  case  from  the 
case  No.  2,760,  inasmuch  as  tbe  present  building  had  never 
acquired  the  character  of  a  dwelling-house  by  reason  of  its  never 
having  been  fumislied  or  slept  in  as  such. 

The  Commissioners  were  of  opinion  that  the  club  was  liable, 
and  the  Appellant  thereupon  expressed  his  dissatisfaction  with 
their  decision  and  demanded  a  case  for  the  opinion  of  the  Exche- 
quer Division  of  the  High  Court  of  Judicature,  and  we  the 
Commissioners  by  whom  the  appeal  was  heard  hereby  state  and 
signed  accordingly. 

Blachburuy  20M  October  1877. 


Bush  Cooper  for  the  Appellant.  —  The  point  is  whether  a 
building  which  has  not  been  used  as  a  dwelling-house  and  slept 
in  by  the  occupier  is  chargeable  to  the  inhabited  house  duty.  In 
one  sense  no  doubt  this  house  is  inhabited,  but  nobody  dwells  in 
it,  not  even  a  caretaker. 

Dicey  for  the  Respondent. — The  house  is  dwelt  in  from  9  in 
the  morning  till  half  past  10  at  night.  It  is  not  necessary  that 
any  one  should  sleep  in  a  house  to  make  it  a  dwelling«-house. 
Referred  to  48  Geo.  3.  c.  55  ;  57  Geo.  3.  c.  25  ;  5  Geo.  4.  c.  44  ; 
6  Geo.  4.  c.  7  ;  14  &  15  Vict.  c.  36  ;  and  to  Rusby  v.  Newson  (a) 

(a)  L.B.  10  Exoh.  322  ;  23  W.  R.  632  ;  guh-nominB^  Wearerg*  Hall,  ante  p.  1  '> 
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Judgment. 

The  Lord  Chief  Baron. — It  appears  to  me  that  the  claim  of  Rilky  «.  Bba.d. 
this  inhabited  house  duty  by  the  Crown  cannot  be  sustained. 
The  many  Acts  of  Parliament  which,  in  his  able  and  elaborate 
argument,  the  learned  Counsel  who  has  just  sat  down  has  referred 
to,  either  taken  separately  or  taken  together,  impose  the  tax 
upon  inhabited  dwelling-houses,  and  the  question  is  whether  the 
building  in  question  is  an  inhabited  dwelling-house  within  the 
meaning  of  the  Act  of  Parliament,  although  no  person  sleeps  in 
it.  The  whole  building  is  either  occupied  as  a  club  or  for  trade 
purposes,  or  both.  Now  all  the  statutes  together  say  that  what 
18  taxable  to  the  inhabited  house'  duty  is  an  inhabited  dwelling- 
house  within  the  meaning  of  the  Acts.  If  the  word  **  inhabited  " 
only  existed,  we  should  have  to  consider  whether  there  might 
not  be  an  inhabitancy,  and  I  am  not  prepared  to  say  that  there 
may  not  be  an  inhabitancy  which  would  make  the  building  an 
inhabited  house  within  these  Acts  of  Parliam^t^  as  far  as  the 
word  ^^ inhabited"  goes,  although  no  one  ever  slept  in  it;  but 
when' we  find  that  aU  the  Acts  of  Parliament,  in  order  to  make 
a  building  of  any  kind  taxable,  say  that  the  building  in  question 
must  be  an  inhabited  dwelling-house,  we  must  put  a  con- 
struction, not  only  upon  the  word  "inhabited,"  but  also  upon 
the  words  '^  dwelling-house,"  or  a  house  in  which  some  one 
dwells.  Is  that  the  case  here ;  is  any  part  of  it  a  dwelling-house 
in  which  one  or  more  persons  may  awell,  unless  one  or  more 
persons  sleep  within  tne  house  ?  I  think  it  is  not.  In  my 
judgment  the  meaning  of  the  words  "  to  dwell "  is  really  to.  live 
in  a  house  ;  that  is,  to  live  there  day  and  night ;  to  sleep  there 
during  the  night,  and  to  occupy  it  for  the  purposes  of  life  during 
the  day.  Is  there  anything  to  show  that  that  is  not  the  naturiH 
meaning  ?  We  refer  to  dictionaries.  I  have  referred  to  Kichardson 
and  to  Johnson,  and  to  all  the  dictionaries  to  which  resort  may 
be  had  for  such  a  purpose,  some  of  them  ccmtaining  quotations 
from  legal  and  eminent  men,  men  of  learning  and  of  ffpod 
education,  and  amongst  others  there  is  a  quotation  irom 
scripture,  and  in  no  one  of  these  dictionaries  do  1  find  the  word 
"dwelling"  or  "to  dwell"  used  at  all  except  in. the  way  in 
which  it  can  only  be  interpreted,  namely,  as  living,  actually 
residing  and  living  in  the.  place  in  question. 
.  The  learned  Counsel  who  has  last  addressed  us  has  not  pointed 
to  anything  in  any  great  English  writer  during  the  last  two  or 
three  centuries  to  show  that  the  term  "to  dwell "  or  "dwelling  " 
has  by  any  one  of  the  writers  been  used  in  a  manner  so  that  it 
can  be  interpreted  into  anything  else  but  as  living,  in  the 
ordinary  sense  of  the  word.  Why  ar^  we  then  for  the  first  time 
to  put  a  different  interpretation  upon  it  without  being  com- 
pelled to  do  so,  either  by  an  Act  of  Parliament  or  by  a  decision 
of  a  court  of  law  ? 

There  is  something  which,  at  first  sight  appears  to  be   very 
plausible  in  the  recital  here  of  the  Act,  and  tne  first  section  of 
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BiLBT  V.  Read,  the  Act  of  the  57th  of  George' III.,  chapter  25 ;  but  it  meann  no 

more  than  this  (putting  it  even  as  the  learned  Counsel  has  sub- 
mitted it  to  us,  and  urged  it  upon  our  attention)  that  the  legist 
hiture  has  in  this  section  used  the  word  **  dwelt "  or  *^  abid^l/' 
whichever  it  may  be,  in  the  sense  in  which  he  contends  for,  that 
it  is  an  authoritj^to  us  as  to  its  meaning  in  these  Acts  of  Par- 
liament ;  but  when  we  look  carefully  at  the  language  of  this 
recital  or  preamble,  it  really  only  amounts  to  this,  tbtt  besides 
the  residence,  in  respect  of  which  people  have  been  assessed,  there 
may  have  been  separate  buildings,  in  respect  of  which  they  have 
ako  been  assessed,  and  they  may  have  been  charged  with  the 
duty  and  have  paid  the  duty,  though  no  one  slept  there,  and 
they  were  not  occupied  at  night ;  and  if  you  could  have  before 
you  the  cases  which  have  be^  decided  as  to  which  this  preamble 
or  recital  refers,  it  would  be  fouotl  that  in  every  case  they  were 
assessed  in  respect  of  the  value  or  rental  of  these  separate 
buildings  in  addition  to  the  rental  or  value  of  the  house  in  which 
they  resided  and  lived.  At  all  events,  if  it  means  anything  else 
it  is  "only  because  the  framer  of  this  Act  of  Parliament  in- 
cautiously used  a  word  which,  as  we  find  it,  is  bad  grammar  and 
not  good  English  or  good  sense  in  any  way ;  bat,  putting  the 
most  favourable  interpretation  upon  it,  he  has  misapplied  the 
word,  and  that  will  not  avail  us  in  a  case  of  taxation  so  as  to 
impose  the  tax  upon  the  subject,  which  has  never  been  imposed 
under  any  Act  oi  Parliament,  or  by  any  decision  by  any  court 
that  we  can  find  in  any  report  to  whicn  we  are  bound  to  give 
credence  and  treat  as  of  value. 

I  think  that  the  plain  and  natural  meaning  of  the  words  is  to 
dwell  and  live  in  a  building  day  and  night ;  to  reside  there  and 
occupy  it  as  a  residence ;  and  as  this  place  has  never  been  so 
occupied,  in  my  opinion  it  is  not  a  dwelling-house,  and  therefore 
the  claim  must  be  disallowed. 

Mr.  Baron  Pollock. — In  my  judgment  the  members  of  the 
club  who  occupy  for  certain  purposes  this  Working  Men's  Reform 
Club  in  WiUiam  Street,  Over  Oarwen,  are  not  properly  assess- 
able to  the  Inhabited  House  Duty.  If  it  were  necessary  to 
decide  in  all  cases  that  in  order  to  make  a  building  assessable  as 
an  inhabited  dwelling-house,  some  person  or  persons  must  sleep 
in  that  house,  as  well  as  occupy  it  by  day,  I  should  pause  before 
I  came  to  that  conclusion,  because  although  I  agree  with  what 
has  fallen  from  my  Lord,  and  I  am  far  from  differing  with  him 
with  respect  to  any  words  that  he  has  used,  I  still  see  that  the 
arguments  that  Mr.  Dicey  has  pointed  out  to  us  certainly  tend 
to  show  that  there  are  some  passages  in  the  Statute  relating  to 
this  matter  which  tend  to  support  that  view.  There  are  also 
some  dicta  of  the  learned  judges  both  here  and  in  Scotland, 
which  also  may  be  said  to  have  some  effect,  but  I  for  my  part 
think  it  unnecessary  to  decide  this  question  here  at  all,  and  for 
this  reason  that  the  position  of  a  gentleman  or  any  person  who 
occupies  a  place  by  day,  either  by  himself,  or  by  himself  and  his 
clerks  or  agents,  in  a  warehouse  9r  counting-house,  and  another 
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place  bj  night  as  his  OTdinary  place  of  abode,  wher§  he  resides  Kiubt  r.  Bba 

with  his  family  is  entirelj  oistiDct  from  the  present  case.     So 

again  will  be  the  case  which  is  more  analogous  to  the  present 

case,  of  a  gentleman  who  had  a  large  domain  where  he  lived, 

and  slept  in   the  ancient  mausion-hoose  of  the  domain,  and 

had   buildings  for  pleasure    purposes    in    different    parts    for 

lunching  at  when  he  was  out  shooting  or  for    many    other 

purposes  such  as  we  hare  seen  in  tnaoy  parts  of  the  country  ;  in 

all  those  cases  the  argument  which  Mr.  Dicey  has  used  womd  be 

properly  and  strictly  applicable,  but  the  present  case  is  an 

entirely  different  one.    It  is  the  case  of  a  great  number  of 

persons  possibly,  and  probably  some  hundreds  being  nlerobers  of 

a  club,  and  using  the  building,  not  in  any  sense  for  the  purpose 

of  a  dwelling-house,  but  merely  as  a  place  to  which  they  may 

resort  for  the  purposes  of  recreation  and  enjoyment  during 

certain  periods  of  the  day  and  evening. 

Now  I  am  far  from  saying,  and  it  is  no  part  of  my  duty  here 
(my  duty  being  ^tc^  dicere^  not  jus  dare)  to  say  that  such  a  place 
ought  not  to  be  taxed ;  sitting  here  I  can  form  no  opinion  upon 
that,  and  I  ought  not  to  do  so,  but  I  am  strongly  of  opinion  that 
if  it  be  the  intention  of  the  Legislature  to  tax  a  building  which 
has  for  many  years  belonged,,  and  at  this  present  time  belongs  to 
a  club,  the  purpose  of  which  is  thoroughly  well  known,  and  the 
character  of  the  occupation  and  the  object  of  which  are 
thoroughly  well  known,  1  am  clearly  of  opinion  that  words 
should  be  used  which  properly  and  clearly  comprehend  such  a 
case,  and  there  could  be  no  possible  difficulty  in  iraming  a  clause 
which  would  apply  to  and  include  a  building  like  this.  But 
when  I  look  at  the  ordinary  meaning  'of  the  words  ^'inhabited 
house "  and  ^'  inhabited  dwelling-house,"  it  seems  to  me  that  it 
is  altogether  a  misappKcation  of  that  hmguage  to  say  that  it 
applies  to  the  case  of  a  club  consisting  of  a  great  number  of 
persons  who  have  a  house  in  order  to  carry  out  the  objects  of 
the  club.  Therefore  upon  these  grounds  I  think  that  this 
assessment  is  wrong  and  can  not  be  supported. 

Judgment  for  the  Appellant  with  costs. 
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In,  re 


COMMKMIAL  ^^'   ^^' — COUBT   OF   ExCHEQUfiB   (ScOTLAKD). 

IjotL^d.  7tli  February  1879. 

In  re  The  Commercial  Bank  of  Scotland. 

Inhabited  House  Duty, — Banking-Chouse  and  dwelliny^house 
under  the  same  roof^  but  without  internal  communication ; 
the  use  of  the  dwelling-house  granted  by  the  bank  to  its 
agenty  who  with  the  consent  of  the  bank  lets  it  to  a  third 
person.  Held  that  the  banking-house  and  dtoelling- 
house  are  attached  to  each  other  and  are  one  property  in 
the  occupation  of  the  bank^  which  is  chargeable  for  the 
whole. 

At  a  meeting  of  the  Commissioners  for  the  General  Purposes 
of  the  Income  Tax  Acts  and  for  executing  the  Acts  relating 
to  the  Inhabited  House  Duties,  held  at  Dumbarton  on  the 
21st  day  of  November  1878. 

The  Commercial  Bank  of  Scotland  appealed  against  an  assess- 
ment to  the  Inhabited  House  Duties  for  the  year  ending  the 
24th  day  of  May  1879,  at  9d.  per  pound,  on  100/.,  as  tiie  annual 
Value  of  premises  in  Dumbarton  belonging  to  the  bank. 

The  premises  are  situated  in  the  high  street  of  Dumbarton. 
They  consist  of  one  building  of  two  storeys.  The  ground  floor 
is  occupied  almost  entirely  by  the  office  for  conducting  the 
business  of  the  agency  of  the  bank.  A  small  portion  of  that 
floor  situated  behind  the  oftice,  and  the  whole  of  the  upper  floor 
are  a  dwelling-house  for  the  use  of  the  agent  of  the  bank. 
There  is  no  internal  communication  between  the  bank  office  and 
the  agent's  house,  but  the  lock  of  the  safe  in  the  bank  is  con- 
trolled by  a  bolt  which  is  connected  with  a  recess  in  the  wall 
of  a  bed  room  in  the  house  above,  which  recess  is  shut  in  by  a 
locked  door.  The  bank  have  unrestricted  and  exclusive  access 
through  the  house  to  that  recess  and  bolt.  The  office  and  house 
have  each  a  senarate  entrance.  That  to  the  bank  is  by  a  door 
opening  from  tne  street,  and  to  the  agent's  house  by  a  door  in  a 
Close  or  passage  leading  from  the  street. 

The  agent  is  removable  at  the  pleasure  of  the  bank.  He  does 
not  himself  live  in  the  house,  but  with  the  knowledge  of  the 
bank  lets  it  to  a  third  party,  who  is  also  removable  at  pleasure. 
The  rent  is  drawn  by  the  agent  for  his  own  profit. 

The  surveyor  contended  that  the  case  is  not  distinguishable 
from  the  case  of  the  Union  Bank  of  Scotland,  No.  29,  of 
Exchequer  Cases  decide  2nd  February  1878.  (a) 

The  Appellants  maintained  that  the  inhabited  house  assess- 
ment ought  to  be  restricted  to  the  annual  value  of  the  agent's 
house,  which  is  the  only  part  of  the  premises  actually  inhabited  ; 
that  the  portion  of  the  premises  occupied  exclusively  for  the 

(a)    ^^Nt«p.  195. 
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transaction  of  the  bank  business  should  be  freed  from  assessmen  /«  re 

in  virtue  of  the  provisions  of  the  Customs  and  Inland  Revenue   ^  bSbt^oI^^ 
Act  of  1878,  section  13,  sub-sections  1  and  ^,  which  relieve  from    Scotland. 
Inhabited   House   Duty  portions  of  a  house  therein  designated 
as   "  tenements "   which  are   occupied  exclusively   for  business, 
purposes. 

The  surveyor  maintained  that  the  Act  referred  to  docs  not 
apply  in  respect,  (1)  that  the  premises  are  not  ^^  divided  into  and 
** let  in  different  tenements,"  so  as  to  come  within  the  scope  of 
the  exemption  granted  by  sub-section  1  of  Clause  13  of  the  Act 
quoted  by  the  Appellants,  and  (2)  that  the  Bank  ofiBce  is  not  a 
'^  tenement  which  is  occupied  solely  for  the  purpose  of  any  trade 
^*  of  business,  or  of  any  profession,"  &c.,  and  does  not  fall  within 
the  exemption  under  sub-section  2  of  said  clause,  but  being 
attached  to  the  dweUin^-house  and  occupied  therewith,  must,  in 
accordance  with  the  Judges'  decision  before  referred  to  in 
charging  such  duty,  be  valued  together  with  the  dwelling- 
house. 

The  surveyor  further  observed  that  the  term  '^  tenement,"  in 
the  provision  quoted  by  the  Appellants,  is  a  repetition  of  that 
contained  in  section  11  of  32  &  33  Vict.  c.  14,  which  was.  in 
force  when  the  decision  above  referred  to  was  given. 

The  Commissioners,  regarding  the  business  office  of  the  Bank 
as  a  tenement  in  the  sense  of  sub-section  2.  of  Clause  13  of  the 
Act,  relieved  the  Appellants  of  duty  corresponding  to  the  annual 
value  thereof,  which  by  agreement  with  the  surveyor,  was  fixed 
at  60/.,  thus  restricting  the  assessment  to  Inhabited  House  Duty 
on  40Z.  as  the  annual  value  of  the  dwelling-house ;  but  the 
surveyor  being  dissatisfied  with  this  decision  craved  a  case  for 
the  opinion  of  Her.  Majesty's  Judges,  which  is  now  stated 
accordingly. 

(Signed)        A.  Smollett,  Preses. 

I  am  of  opinion  that  the  decision  of  the  Commissioners  is 
wrong. 

(Signed)        John  Marshall. 

Note. — The  present  case  does  not  in  my  opinion  fall  under 
the  exemptions  introduced  by  the  1st  and  2nd  sub-sections 
of  section  13  of  the  Customs  and  Inland  Revenue  Act,  1878. 
The  property,  in  respect  of  which  the  assessment  of  100/.  was 
laid  on  by  the  surveyor,  is  "one  property"  belonging  to  the 
Appellants.  It  consists  of  a  dwelling-house  and  bank  office, 
which,  although  they  have  no  internal  communication  with  one 
another,  are  yet  attached  to  each  other.  Both  dwelling-house 
and  office  are  in  the  occupation  of  the  Appellants  through  their 
agent,  and  it  is  immaterial  to  the  case  that  the  agent,  with  the 
knowledge  oE  the  Appellants,  lets  the  dwelling-house  to  a  third 
party  and  pockets  the  rent,  as  the  party  is  removable  at  the 
pleasure  of  the  Appellants,  and  his  occupation  is  just  the  occu- 
pation of  the  Appellants;  and,  accordingly,  the  assessment  \9^ 
charged  not  agaiust  the  agent  or  his  tenant,  but  against  the 
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Tn  re  Appellants  as  occupiers,  and  it  is  not  disputed  that  in  so  far  as 
^^^^^^^  the  dwelling-house  is  concerned,  the  assessment  is  rightlj  So 
SooTLAVD.     charged. 

The  statutory  occupation  in  section  13,  sub-section  (1),  is  not, 
in  my  opinion,  to  taKe  effect  where  the  property,  however  sub- 
divided, is  all  in  one  occupation ;  it  is  only  to  take  effect  where 
it  is  '^  divided  into  and  let  in  different  tenements."  But  that  is 
not  the  condition  of  the  present  case. 

Sub-section  (2)  does  not,  in  my  opinion,  apply  to  the  present 
case.  I  do  not  think  it  was  thereby  intended  to  exempt  from 
assessment  tenements  ^'attached"  to  dwelling-houses,  even  al- 
thongl^  such  tenements  are  used  solely  for  the  purpose  of  trade  or 
business,  &c.,  unless  these  can  be  shown  to  fall  within  the 
operation  of  sub-section  (1).  But  wherever  a  tenement  is  ex- 
empted under  either  of  the  sub-sections  in  respect  of  its  being 
occupied  solely  for  trade  or  business,  &c.,  it  is  not  to  lose  the 
benefit  of  the  exemption  although  a  servant  should  reside  on 
the  premises  for  the  protection  thereof. 


PABT  XVI. 


No.  36. — COXTRT  OF  EXCHEQUEB  (SgOTLANB). — ^Fl&ST 

Division.    June  28tli,  1879. 


Sogers  V.  Inland  Revenue. 


Income  Tax. — Matter  Mariner  ah$ent  from  the  United  Kingdom 
the  whole  of  the  year,  his  tpife  and  family  living  in  the 
United  Kingdom^  is  liable  to  auessTnent  under  Sched/ide  D. 
of  the  Income  Tarn  Act* 

In  re  Yonng  followed  (a). 


At  a  meeting  of  the  Commissioners  for  Oeneral  Purposes  of 
the  Income  Tax  Acts,  held  at  Kirkcaldy  on  the  26th  day  of 
April  1879,— 

Mr.  David  Kogers,  master  mariner,  appealed  against  an  assess-, 
ment  under  Schedule  D.  of  the  Property  and  Income  Tax  Acts, 
for  the  year  ending  5th  April  1879,  on  the  sum  of  2402.,  with 
which,  in  absence  of  a  return  of  his  salary,  he  had  been  assessed 
in  respect  of  his  income  as  shipmaster. 

The  Appellant  appeared  by  his  agent,  who  stated  that  the 
Appellant  is  in  command  of  the  ship  ''Saint  Magnus, ''  of  Glas- 
gow, which  sailed  for  the  East  Indies  in  July  1877,  since  which 
month  he  had  been  absent  from  Great  Britain  in  command  of  said 
ship,  and  that  he  could  not  therefore  be  held  to  be  a  person  resid- 
ing in  Great  Britain  during  the  year  from  April  1878  to  April 
1879,  and  liable  to  be  assessed  for  that  year  to  the  duly  imposed 
by  Schedule  D.  of  the  Act  6  &  6  Vict,  cap^  35.  The  Appellant's 
agent  further  stated  that  Api>ellant'8  wife  could  not  supply  the 
return  called  for  by  the  surveyor,  because  the  amount  of  the 
Api)ellant's  income  could  not  be  stated  either  by  her  or  his 
employers,  and  it  was  impossible  to  say  what  arrangement  may 
be  come  to  between  him  and  them  as  to  his  salary  for  the  past 
two  years,  should  he  live  to  return  to  this  country. 

Mr.  Wdbber,  the  surveyor,  admitted  that  the  Appellant  had 
not  been  in  Great  Britain  since  said  month  of  July  1877,  but 
stated  that  he  is  a  British  subject,  commanding  a  British  ship, 
and  possessed,  in  his  own  name,  of  a  dwelling-house  at  Inner- 


(a)  Ante,  p.  67. 
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*2^Jy^-       leven,  in  the  connty  of  Fife,  wherein  his  wife  and  children  had 
RsynruB        resided  during  the  year  from  April  1878  to  April  1879;  that  he 

had  no  dwelling-house  in  any  other  country,  and  that  his  absence 
from  this  country  was  only  of  the  temporary  nature  contemplated 
by  the  39th  section  of  said  Act  5  &  6  Vict.  c.  35,  seeing  it 
was  caused  by  following  his  vocation  of  master  mariner ;  that  he 
would  return  to  Oreat  Britain  when  ordered  by  his  employers, 
and  that  he  had  no  present  intention  of  residing  permanently 
out  of  Oreat  Britain;  and  the  surveyor  maintained  that  there- 
fore he  was  liable  to  be  assessed  to  the  duty  referred  to. 

The  Appellant's  agent  admitted  the  surveyor's  statements  as  to 
the  Appellant's  house  at  Innerleven,  and  the  residence  of  his  wife 
and  family  therein  during  the  period  specified,  and  he  also 
admitted  that  the  Appellant  was  at  present  following  his  vocation 
of  master  mariner  on  board  the  ship  referred  to,  and  that  he 
would  return  to  Great  Britain  when  ordered  by  his  employers, 
and  had  no  present  intention  of  residing  permanently  out  of 
Ghreat  Britain;  but  the  agent  maintained  that  absence  from 
€b«at  Britain,  which  had  extended  over  the  entire  tax  year,  was 
not  of  the  temporary  character  contemplated  by  said  section  39 
of  the  Income  Tax  Act,  and  that,  not  having  been  in  Oreat 
Britain  during  the  year  assessed  for,  the  Appellant  was  not 
amenable  to  the  jurisdiction  of  the  Commissioners,  nor  assess- 
able for  salary,  which  he  might  not  live  to  claim  and  receive. 

The  Commissioners  were  of  opinion  that  the  Appellant's  ordi- 
nary residence  is  in  Oreat  Britain;  that  he  had  departed  from 
€b«at  Britain  and  gone  to  the  West  Indies  for  the  purpose  only 
of  occasional  residence,  and  that  he  must  be  held  to  be  liable  to. 
the  duty  assessed,  and  they  decided  accordingly;  with  which 
decision  the  Appellant's  agent  expressed  himself  dissatisfied,  and 
requested  that  this  case  might  be  stated  for  the  opinion  of  the 
Court. 

Patrick  D.  Swan,    )  ^ 
Wm.  Detsdale,         f  ^"^" 

W.  R.  Spbass,  Clerk  to  Comrs. 


Dean  of  Faculty  (Eraser),  Scott  with  him,  for  Appellant. — 
This  case  is  not  within  Young's  case  (a),  the  Appellant  here 
having  been  absent  during  the  whole  year  of  assessment. 

The  Solicitor  General  (Macdonald),  Rutherford  with  hiin, 
contra  was  not  called  on. 

Lord  President. — I  have  no  doubt  about  this  case  at  all.  It 
18  ruled  by  the  case  of  Young.  Every  sailor  has  a  residence  on 
land,  as  Lord  Mackenzie  very  well  puts  it  in  the  case  of  Brown  v. 
jrCallum  (6),  and  the  question  is,  Where  is  this  man's  residence? 
The  answer  undoubtedly  is  that  his  residence  is  in  Oreat  Britain. 

00  Anti\  p.  57. 

(h)  14  •Feb.  1845;  7  D.  23. 
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He  has  no  oihev  residence,  and  a  man  must  have  a  residency  Boons «. 
somewhere.  The  circumstance  that  Captain  Sogers  has  been  ^^[^^^ 
absent  from  the  coiintry  dnring  the  whole  yeiar  to  which  the 
assessment  applies  does  not  seem  to  me  to  be  a  speciiJity  of 
the  least  consequence.  That  is  a  mere  accident.  He  is  not  a 
bit  the  less  a  resident  in  Great  Britain  because  the  exigencies 
of  his  business  have  happened  to  carry  him  away  for  a  some- 
what longer  time  than  usual  during  this  particular  voyage. 

Lord  Deas,  Lord  Mure,  and  Lord  Shdnd  concurred. 

Judgment  for  the  Bespondent. 


No.  37. — Court  of  Exchequer  (Scotland). — First  Yovvq  t. 


Division.     November   16thy   1879. 


Douglas. 


Young  V,  Douglas. 


Inhabited  House  Duty, — A  Hotel  u  not  within  the  exemption 
granted  by  41  ^  ^  Vict.  c.  16.  s.  13  (2)— the  fact  of 
the  hoteUkeeper  and  his  family  residing  elsewhere^  is 
immaterial.  Stables  behind  the  hotel,  occupied  by  the 
hoteUkeeper,  and  used  in  connexion  with  his  hotel 
buHness,  regarded  as  belonging  to,  and  occupied  with, 
the  hotel  toithin  Rule  II.,  Schedule  B.,  48  Oeo.  3.  c.  66, 
notudthstanding  that  the  hotel  and  stables  were  held 
under  different  leases  at  separate  and  distinct  rents. 


At  a  meeting  of  the  Commissioners  for  General  Purposes  of 
the  Income  Tax  Acts^  and  for  executing  the  Acts  relating 
to  the  Inhabited  House  Duties,  held  at  Campbeltown,  on 
the.  1st  April  1879,— 

Mr.  John  Douglas  appealed  against  the  charge  of  SI.,  being 
inhabited  house  duty  at  6d.  per  £  on  the  hotel  and  stables 
occupied  by  him,  rented  at  120Z.  from  the  Duke  of  Argyll. 

The  Appellant  claimed  total  relief  from  the  assessment  under 
sub-section  2  of  41  Yict.  cap.  16,  section  13,  in  respect  tEat 
the  premises  assessed  are  occupied  solely  for  the  purposes  of  his 
trade  or  business  as  a  hotel-keeper,  by  which  he  seeks  a  liveli- 
hood or  profit,  the  Appellant  having  a  separate  residence  for  his 
family  about  three-quArters  of  a  mile  distant,  the  Appellant  or 
his  wife  and  servants  remaining  on  the  hotel  premises  only  for 
the  conduct  of  the  business. 

In  the  event  of  the  premises  not  being  held  to  come  within 
the  exemption  granted  by  the  sub-section  2,  the  Appellant 
alternately   claimed    relief    from    the   assessment   as   far   as   it 

7419  A  2 
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DoSLS.        "^<5l^^^  ^«  stables,  on  the  gronnd  that  the  hotel  and  stables 


are  distinct  tenements,  and  separately  let  to  him  at  the  rents  of 
80Z.  and  40Z.  respectively,  as  entered  in  the  Lands  Yalnation 
Boll  for  the  Burgh  of  Campbeltown,  and  therefore  fell  within  the 
exemption  granted  by  subjection  1  of  seetion  13  of  41  Vict, 
cap.  15. 

The  stables  are  separated  from  the  hotel  by  a  court  or  yard 
surrounded  by  houses,  partly  occupied  ly  the  Appellant  and 
partly  by  other  tenants.  The  stable-court  is  behind  the  hotel, 
with  entrance  by  a  gate  from  a  side  street,  and  ike  court  is  in 
the  Appellant's  occupation. 

In  answer  to  the  first  ground  of  appeal,  the  surveyor  con- 
tended that  the  exemption  granted  by  sub-section  2  of  41  Vict, 
cap.  15,  read  in  the  light  of  previous  enactments,  applied  only 
to  premises  used  for  trade  or  business  purposes  during  the  day, 
and  not  used  for  residence;  and  that  the  house  occupied  hv  the 
Appellant  being  an  hotel,  was  esnentially  an  inhabited  house 
used  for  residence,  in  which  parties  dwelt  or  resided  during  the 
night  as  well  as  the  day,  and  therefore  did  not  come  within  the 
exemption  claimed. 

In  answer  to  the  alternative  contention  of  the  Appellant  the 
surveyor  maintained  that  under  Rule  2  of  48  Geo.  III.  cap.  55. 
Sch.  B.,  the  stables,  offices,  and  yard,  belonging  to,  and  occupied 
with,  the  hotel  fell  to  be  included  in  ihe  assessment.  The  stable 
court  is  behind  the  hotel  and  enclosed  by  walls,  with  entrance 
by  a  gate  from  a  side  street,  and  although  they  are  separately 
entered  in  the  Valuation  Boll,  and  separate  rents  payable  for  the 
hotel  and  stables,  the  surveyor  contended  that  these  circum- 
stances could  not  exclude  the  operation  of  the  rule  of  the  Act 
under  which  the  assessment  is  made,  and  that  the  duty  was- 
chargeable  on  the  fidl  rent  of  the  whole  premises; 

The  Commissioners  find  that  the  hotel  is  occupied  by  the 
Appellant  or  his  wife  at  night,  and  also  by  servants  for  manage- 
ment and  for  carrying  on  the  business  t>f  the  hotel  throughout 
the  year.  The  Appellanfis  separate  residence  is  about  three- 
quarters  of  a  mile  distant  from  the  hotel,  and  in  a  house  of 
four  rooms  and  kitchen  and  conveniences.  The  Appellant's 
family  consists  of  six  children,  and  this  house  is  occupied  by 
Appellant  and  his  familv  only. 

The  Commissioners  being  of  opinion  that  the  exemption 
granted  by  sub-section  2  of  section  13  of  41  VicE.  cap.  15, 
applied  to  the  case,  sustained  the  appeal,  and  relieved  the  Appel- 
lant from  the  charge,  with  which  decision  the  surveyor  ex- 
pressed himself  dissatisfied,  and  craved  a  case  for  the  opinion 
of  the  Court  of  Exchequer,  which  is  here  stated  accordingly. 

H.  Macnbal,^  )  g% 

C.  B.  Macalister,  i  W>mr8- 
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Counsel  for  the  Surveyor  of  Taxes  having  been  heard.  Tomio  «. 

{Cut.  adv.  vuU.)  Douslas. 

Not.  «,  1879. 

Lord  Prendent.—Mj  Lords,  in  this  case  the  Appellant  in  the  ^<^l».l»^- 
Court  below  sought  relief  from  the  assessment  under  the  Inha- 
bited House.  Duties  Act  in  respect  of  premises  occupied  by  him 
as  a  hotel;  and  it  is  stated  in  the  case  that  the  hotel  is 
occupied  by  the  Appellant  or  his  wife  at  night  and  also  by 
servants  for  the  management  and  carr^'ing  on  the  business  of 
the  hotel  throughout  the  year.  The  Appellant  has  a  residence 
about  three-quarters  of  a  mile  distent  from  the  hotel — ^a  house  of 
four  rooms  and  a  kitchen.  The  Appellant's  family  consists  of 
si^  children,  and  this  house  is  occupied  by  the  Appellant  and 
his  family  only.  That  is  the  only  stetement  of  fact  we  have  in 
this  case,  and  it  is  not  by  any  means  satisfactory.  Still,  this  at 
least  appears  quite  clear  that  the  premises  which  are  assessed  are 
occupied  as  a  hotel,  by  which  of  course  we  understand  that  they 
are  occupied  not  as  a  tevem,  or  a  place  where  the  public  receive 
refreshment  during  the  day,  but  are  occupied  by  guests  at  night, 
who  sleep  there  as  well  as  eat  and  drink.  And  the  question 
comes  to  be  whether  such  premises  are  entitled  to  be  exempted 
tmder  the  second  sub-section  of  section  13  of  41  Yict.  cap.  15, 
which  provides  that  *^  every  house  or  tenemtent  which  is  occupied 
^'  solely  for  the  purposes  of  any  trade  or  business,  or  of  any 
'''  profession  or  calling,  by  which  the  occupier  seeks  a  livelihood 
''  or  profit,  shall  be  exempted  from  the  duties  by  the  said  Com- 
missioners upon  proof  of  the  facte  to  their  satisfaction,  and  this 
exemption  shall  teke  effect  although  a  servant  or  other  person 
may  dwell  in  such  house  or  tenement  for  the  protection 
-''thereof.*; 

Now  it  is  contended  that  the  case  falls  within  the  operation 
of  this  section,  because  the  premises  are  occupied  by  the  Appel- 
lant for  the  carrying  on  of  the  trade  or  business  of  a  hotel- 
keieper,  and  not  as  a  dwelling-house. 

But  it  is  necessary  to  read  this  clause  of  exemption  in  con- 
nexion with  all  the  other  legislation  upon  the  subject.  We  had 
occasion  to  consider  the  whole  series  of  stetutes  in  the  case  of 
the  Glasgow  Coal  Exchange  Company;  and  I  there  steted,  with 
the  concurrence  of  all  the  other  members  of  the  Court,  that  the 
result  of  the  whole  legislation  was  that  all  premises  which  are 
not  dwelling-houses,  but  which  are  occupied  for  the  purposes  of 
trade,  or  for  exercising  a  professional  business,  avocation,  or 
calling,  from  which  profit  is  derivable,  are  exempt  from  this  duty, 
even  though  occupied  at  night  by  a  caretaker  who  dwells  in 
them. 

I  think,  therefore,  the  true  question  here  comes  to  be  whether 
the  premises  in  this  case  are  a  dwelling-house  within  the  fair 
construction  of  the  statute.  I  am  of  opinion  that  this  hotel  is  a 
dwelling-house  within  the  meaning  of  the  stetute.  I  know  of 
no  other  purpose  to  which  this  house  is  put  except  that  of  a 
dwelling-house,   and  it  appears  to  me  to  be  quite  immaterial 
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Tovire  r.        under  the  statutes  to  which  I  lefer  whetjier  the  person  who 
DouoLAB.        occupies  the  house  is  himself  the  only  dweller  in  l£e  house  or 

whetiier  he  entertains  a  great  variety  of  guests  for  limited 
periods  who  pay  for  the  accommodation  which  ihey  receiye.  In 
short,  I  think  the  guests  in  a  hotel  are  dwellii|g  tiiere  in  the 
proper  sense  of  the  t^noiy  and  are  not  at  the  same  time  dwelling 
anywhere  else-;  and  tiiierefore  that  these  premises  are  occupied 
as  a  dwelling-house. 

Now,  in  the  original  imposition  of  this  tax,  it  was  impoeed 
by  the  48th  of  Gteo.  Ill,  upon  dwelling-houses  throughout  Great 
Britain;  and  all  exemptions  which  subsequent  statutes  have 
introduced  must  be  read  with  special  reference  to  that  general 
enactment. 

Upon  the  first  point  raised  in  the  case  I  have,  therefore,  no 
doubt.  But  it  is  maintained  further  that  the  stables  which  are 
occupied  by  this  hotel-keeper  ought  to  be  dealt  with  separately 
from  the  house,  and  that  th^  being  occupied  for  businees 
purposes  <mly,  and  not  as  a  dwelling-house,  oucpiit  to  be  exempted 
from  the  duty.  Now  the  ground  upon  which  that  is  maintained 
is  the  provision  contained  in  the  first  sub-section  of  this  same 
section  13,  which  I  have  already  mentioned  in  reference  to  the 
first  part  of  the  case.  But  it  appears  to  me  that  that  sub-section 
has  been  mis-read;  and  in  order  to  understand  it  fully,  it  is 
quite  necessaiy  to  go  back  to  the  enactments  in  the  JiBth  of 
Geo.  III.,  because  in  Schedule  B.,  which  contains  the  rules  for 
charging  the  duties  on  inhabited  houses,  we  have  a  provision  in 
the  first  place  for  the  case  of  houses  let  in  separate  apartments, 
and  it  is  provided  by  the  sixth  of  these  rules  that  where  houses 
are  let  in  separate  apartments  they  shall  be  assessed  as  one 
house.  Then  there  is  a  provision  also  regarding  stables  and  such 
like  premises.  Under  the  second  rule  every  crach-house,  stable^ 
brewhouse,  washhouse,  woodhouse,  and  so  forth,  enumerai&g 
a  great  many  other  things,  '^  gardens  and  pleasure  grounds 
'^  belonging  to,  and  occupied  with,  any  dwelling-house,  shall,  in 
'^  charging  the  said  duty,  be  valued  together  with  such  dwelling- 
-house.'' 

Now,  the  section  in  the  recent  Act  relied  upon,  the  first  sub- 
section of  section  13,  provides  that  '*  where  any  house  being  one 
'*  property  shall  be  divided  into  and  let  in  different  tenements, 
'^  and  any  of  s)ich  tenements  are  occupiel  solely  for  the  pur- 
'  **  poses  of  any  trade  or. business,  or  of  any  profession  or  call- 
"  ing  by.  which  the  occupier  seeks  a  livelihood  or  profit,  or  are 
**  unoccupied,  the  person  chargeable  as  occupier  of  the  house 
"  shall  be  at  liberty  to  give  notice  in  writing  at  any  time  dur- 
''  ing  the  year  of  assessment  to  the  Surveyor  of  Taxes  for  the 
'^  parish  or  place  in  which  th^  house  is  situate,  stating  therein 
**  the  facts,  and  after  the  receipt  of  such  notice  by  the  Surveyor, 
**  the  Commigsioners  shf^U.upon  proof  of  the  farts  to  their  satis- 
'"  faction  grant  relief  from  t}ie  amount  of  duty. charged  in  the 
'*  assessment  so  as  to  con^ne  the  same  to  the  dut;v^  on  the  value 
"acjDording  to  i?ehich  the  house  should  in  their  opinion  have 
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''been  aaaeesed  if  it  had  been  a  Eoufle  comprising  only  the  Youvo«. 
''  tenements  other  than  such  as  are  occupied  as  aforesaid,  or  are  l>oiroxiA9. 
'Vunoocnpied." 

Now,  it  appears  to  me  very  clear  that  the  object  of  that  pro- 
vision is  to  altcff  the  sixth  rule,  but  not  to  interfere  in  any  way 
with  the  second  rule,  which  provides  that  stables  and  premises 
of  that  kind  shall  be  assessed  along  with  the  house  to  which 
they  are  attached.  Therefore  that  second  rule  remains  untouched 
by  subsequent  legislation.  But  it  is  contended  that  the  stables 
in  this  case  are  let  for  a  separate  rent  from  the  hotel.  But  it 
does  not  appear  to  me  that  that  makes  any  'difference.  They  are 
occupied  together  and  for  one  combined  purpose,  so  far  as  we  can 
gather  from  anything  that  is  stated  in  the  case,  I  can  quite 
understand  a  person  in  the  position  6t  the  Appellant  here  having 
an  establishment  of  stables  and  coach-houses  and  so  forth,  which 
he  occupied  solely  for  a  puriMMe  not  necessarily  connected  with 
his  hotel,  for  the  purpose  of  a  great  coaching  establishment  and 
the  like;  and  I  am  not  by  any  means  prepared  to  say  that  such 
premises  as  these  so  occupied  would  necessarily  be  assessable 
along  with  a -hotel  merely  because  they  wevae  in  the  occupancy  of 
the  same  person.  But  there  is  nothing  here  to  lead  us  to  suppose 
that  the  stables  in  question  are  anything  but  ordinary  hotel 
stables;  and  therefore  I  think  there  can  be  no  relief  on  that 
branch  of  the  case  any  more  than  on  the  other. 

Lord  Deeu.^^'Hj  Lord,  the  first  question  is  whether  this 
house  is  to  be  regarded  as  an  inhabited  house  and  dwelling- 
house,  and  80  liaUe  to  .the  inhabited  house  duty. 

Now,  it  is  not  disputed  that  the  house  is  a  hotel  in  the  full 
sense  of  that  word,  a  hotel  in  which  people  are  accommodated 
by  day  and  by  night,  and,  in  short,  in  which  they  live  and  dwell, 
just  as  much  as  if  it  was  their  own  house.  So  far  as  the  business 
is  concerned,  it  goes  on  by  night  as  well  as  by  day,  and  the 
servant  or  servants  who  are  there  are  not  there  to  take  care  of 
the  premises,  but  in  order  to  attend  to  the  guests,  and  to  carry 
on  the  business  of  the  hotel.  It  would  be  a  very  remarkable 
thing  if  every  hotel  were  to  be  exempted  from  this  duty  because 
the  landlord  or  proxxrietor  of  the  hotel,  or  the  tenant  of  the 
hotel  in  the  position  of  landlord,  did  not  himself  sleep  in  that 
hotel.  -  We  all  know  that  many  landlords  are  landlords  of  a 
number  of  hotels  in  different  places  in  different  parts  of  the 
country,  sometimes  in  England  as  well  as  in  Scotland.  The 
landlord  certainly  cannot  sleep  in  all  these  hotels,  and  it  would 
be  a  very  curious  result  if  we  must  take  the  one  he  sleeps  in 
aud  not  the  others.  I  dcnH  know  what  would  become  in  that 
case  of  the  assessment  upon  the  railway  companies  who  have 
large  hotels  at  different  stations  in  which  hundreds  of  people 
dwell  and  are  accommodated.  It  would  surely  be  very  anomalous 
if,  because  the  landlord  was  the  railway  company  and  did  not 
sleep  in  any  of  them,  that  they  were  to  be  exempted  from  the 
inhabited  house  duty.  I  don't  think  that  is  at  all  a  right  con- 
struction, and  I  hav3  therefore  no  doubt  upon  that  point. 
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TouvGr*.  The  other  point  is  certainly  a  more  driicate  one.     It  depends, 

DoJiQiLAB.       as  your  Lordship  has  pnt  it,  on  whether  the  landlord  is  carrying 

on  a  separate  kind  of  business  in  his  stables  and  offices  from  that 
which  is  carried  on  in  the  hotel.  That  certainly,  as  your  Lord- 
ship has  remarked,  is  a  thing  that  may  quite  well  be.  There  may 
be  a  posting  establishment  quite  separate  from  the  hotel,  and  I 
should  not  be  prepared,  any  more  than  your  Lordship,  to  say  that 
such  an  establishment,  or  the  premises  for  such  an  establishment, 
would  be  liable  to  the  inhabited  house  duty  along  with  the 
house.  But  I  agree  with  your  Lordship  that  in  this  case  the 
occupation  of  the  stables  and  offices  is  so  connected  with  tiie 
hotel,  and  the  business  carried  on  in  the  hotel,  that  they  must 
be  regarded  as  one  and  the  same  concern.  I  am  of  opinion  on 
these  grounds  that  these  premises  must  be  included  in  the  valua- 
tion for  liability  for  the  inhabited  house  duty. 

Lord  Shand. — My  Lord,  I  am  of  the  same  opinion.     There  can 
be  no  doubt  that  this  hotel  is  occupied  as  an  inhabited  house  or 
dwelling-house.     The  case  does  not  show  very  distinctly  whether 
the  person  charged  with  the  duty  himself  resides  in  the  house  at 
night.     There  is  a  passage  which  might  be  read  either  tiliat  he 
or  his  wife  resides  in  the  house  at  night.     But  I  do  not  think  it 
of  any  consequence  how  that  may  be,  because  it  is  clear  that 
there  are  servants  permanently  there,  residing  in  the  house  by 
day  and  by  night,  and  it  is  also  clear  that  there  are  constantly  a 
number  of  guests  in  the  house  who  occupied  it  as  a  dwelling- 
house.     It  is  a  dwelling-house  clearly,  and  in  the  ordinary  sense 
of  these  terms.     It  might  be  that  one  of  them  was  a  manager  of 
the  house,  and  as  such  resided  in  it,  but  surely,  although  the 
I>erson  charged  with  the  duty  as  occupier  of  the  house  does  not 
happen  personally  to  reside  there,  if  he  keeps  it,  using  it  as  a 
residence   for   his   servants   and   guests,    it   is   nevertheless,    an 
inhabited  house,  and  accordingly  the  case  falls  plainly  within  the 
spirit  and  letter  of  the  earlier  Acts  of  Parliament.     The  only 
question  that  arises  is  whether  the  exemption  in  the  statute  of 
41  Vict.  cap.  15,  can  notwithstanding  that  this  is  the  very  kind 
of  house  that  it  was  intended  to  make  subject  to  taxation,  be 
held  to  relieve  the  occupier  of  the  house  from  the  duty.     That 
>jtatute   provides    that   in    every   house    or   tenement   which    is 
occupied  solely  for  the  purpose  of  any  trade  or  business,  or  of 
"  any  profession  or  calling  by  which  the  owner  seeks  a  livelihood 
*'  or  profit,  shall  be  exempted  from  the  duties  by  the  said  Com- 
*'  missioners  ujwn  proof  of  the  facts  to  their  satisfaction,"  and 
then  follow  what  I  think  are  very  important  words :   **  And  this 
**  exemption  shall  take  effect,  although  a  servant  or  other  person 
''may    dwell    in   such    house   or   tenement   for   the   protection 
"  thereof."     My  Lord.    I  think   it  is  impossible  to  read  that 
exemption  in  the  way  that  seems  to  be  contended  for  by  the 
occupier  here,  as  it  would  exempt  from  the  duty  a  person  who 
was  carrying  on,  not  a  business  of  the  ordinary  class  of  a  trade  or 
profession,  but  a  business  the  very  purpose  and  object  of  which 
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is  to  make  profit  of  the  house  as  a  dweUing-house.  He  is  carry-  Youvo  v 
ing  on  a  business  there  no  doubt,  but  the  business  he  is  carrying  I>ovcii.a8 
on  is  to  use  the  building  as  a  dwelling-house,  being  the  very  class 
of  house  that  these  statutes  are  intended  to  include  and  strike 
at.  That  is  quite  apparent  when  you  look  at  the  concluding 
words,  that  the  exemption  is  to  have  effect,  although  the  servant 
or  other  person  may  be  there  for  the  protection  of  the  house-r- 
showing  that  the  exemption  cannot  on  any  reasonable  con- 
struction of  it  be  applied  to  a  house  which  is  obviously  used  as 
a  dwelling-house,  and  the  success  of  the  business  carried  on  in 
which  depends  on  its  being  constantly  used  as  a  dwelling-house. 
On  that  branch  of  the  case,  accordingly,.  I  have  no  difficulty  in 
agreeing  with  your  Lordships.  I  think  the  occupier  of  this  house 
is  responsible  for  duty  as  an  inhabited  house,  because  he  occupies 
it  as  a  dwelling-house  through  his  servants  and  the  guests  he  may 
receive. 

On  the  second  point  I  have  nothing  to  add.  I  think  the  case 
shows  that  these  stables  are,  in  the  first  place,  in  connexion 
physically  to  some  extent  with  the  hotel,  and  in  the  next  place, 
are  used  in  connexion  with  the  private  hotel  business.  Taking 
the  case  as  of  that  kind,  I  am  of  opinion  that  no  distinction  can 
be  made  between  the  hotel  and  the  stables  as  a  part  of  the 
premises. 

Lord  DecLs, — ^My  Lord,  as  you  have  observed  now  and  formerly, 
there  is  want  of  precision  in  the  statement  of  the  case.  There 
are  particularly  the  words  alluded  to  by  Lord  Shand,  which 
might  lead  to  a  supxK>sitaon  that  the  man  or  his  wife  might  sleep 
in  the  hotel.  Now,  it  is  necessary  it  should  be  understood  what 
the  judgment  proceeds  ui>on.  I  understand  that  neither  the  man 
nor  his  wife  sleeps  in  the  hotel. 

Lord  Shand, — For  my  part  I  think  that  quite  immaterial. 

Lord  President. — ^And  so  do  I.  I  deal  with  the  case  as  the 
ordinary  case  of  a  hotel. 

Reverse  the  determination  of  the  Commissioners  and  remit  to 
them  to  affirm  the  assessment  and  dismiss  the  appeal. 
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Oamfbbll  v. 

Inland 

Bntinue. 


No.  38. — Court  of  Exchequeb  (Scotland). — Fibst 
Division.     October  25th,  18T9. 


Campbell  v.  Inland  Revenue. 


Income  Tcta  (Schedule  A*)^—'Inkabited  House  Duty. — Where  a 
lease  is  granted  of  heritable  and  moveable  subjects  at  an 
inclusive  rent  for  the  whole,  the  assessments  Tnust  be 
limited  to  so  much  of  the  rent  as  is  payable  according 
to  a  fair  valuation  for  the  assessable  subjects. 


At  a  meeting  of  the  Comnussioners  under  the  Property  and 
Income  Tax  Act,  6  &  6  Yict.  c.  35,  and  enbsequent  Acts,  for 
the  District  of  Lom^  County  of  Ai^U,  held  at  Oban  on  the 
18th  April  1879,— 

Dr.  Donald  Campbell,  Ballachulish,  as  proprietor,  and  Alex* 
ander  Campbell,  hotel-keeper,  Oban,  as  tenant  of  the  Caledonian 
Hotel  there,  appealed  against  the  following  assessmttits  made 
u^n  the  said  Alexander  Campbell  under  Schedule  A.  of  the 
Property  and  Income  Tax  Act,  5  &  6  Yict.  c.  36,  and  subsequent 
Acts,  and  under  the  Inhabited  House  Duty  Act,  14  &  15  Yict. 
c.  36,  for  the  year  1878-9 :  — 


Property 

under  Schedule  A. 

No. 

Oocupler. 

Besi- 
denoe. 

Description 
of  Property. 

Proprietor. 

ill 

Deduc- 

tiODI. 

Met 

Aatoont 

Daty. 

M 

Alex«Caiiip- 
bell,  hotel- 
keeper. 

* 

Oban 

Botel     aud 
stabling. 

Dr.   Donald 
Campbell, 
Ballachn- 
llsh. 

i;ooo 

£ 
20 

S 
960 

20    8    i 

Inhabited  House  Duty. 


AtOci. 


£ 
1,000 


Duty. 


£    «.  (/. 

25    0    0 


1.  The  said  Donald  Campbell  appealed  against  the  assessment 
of  201.  Ss.  4d.,  duty  under  Schedule  A.,  as  proprietor  of  the 
Caledonia  Hotel,  Oban,  and  stables  in  Tweeddale  Street, 
Oban. 

2.  The  Commissioners  of  Property  and  Income  Tax  have 
charged  the  Appellant  the  above-mentioned  sum  of  201.  8s.  4d^ 
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under  Schedule  A.,  on  the  ground  that  the  real  annual  value  of  gamphsiiL  v. 
the  said  subjects  is  1,000/.  per  annum.  nSm? 

3.  The  Appellants  objected  to  this  assessment,  in  respect  that  """* 
the  bond  fide  rent  payable  under  the  existing  lease  of  the  sub- 
jects was  660Z.     in  support  of  the  objection,  the  Appellants  pro- 
duced the  leases  after  mentioned,  and  which  accompany  this  case. 

4.  Alexander  Campbell^  as  tenant  of  the  Caledonian  Hotel,  &c. 
aforesaid,  appecded  against  the  assessment  of  25Z.  for  inhabited 
house  duty,  on  a  rental  of  1,0001.  in  respect  of  his  being  tenant 
of  the  said  Caledonian  Qotel  and  stables. 

5.  The  Commissioners  of  Property  and  Income  Tax  have 
charged  the  Appellant,  the  said  Alexander  Campbell,  the  above- 
mentioned  sum  of  261.  of  inhabited  house  duty,  on  the  ground 
that  the  real  annual  value  of  the  said  subjects  is  1,0001.  per 
annum. 

6.  The  said  Alexander  Campbell  objected  to  this  assessment, 
in  respect  that  he  is  only  liable  to  be  assessed  upon  the  sum  of 
650^,  being  the  bond  fide  rent  which  he  pays  under  the  said 
existing  lease  of  the  subjects. 

7.  In  support  of  the  said  objectioh  of  Donald  Campbell,  the 
proprietor,  and  of  the  said  objection  of  Alexander  Campbell,  the 
tenant,  of  the  said  Caledonian  Hotel  and  stables  in  Tweeddale 
Street  aforesaid,  the  following  explanations  were  given  on  their 
behalf:  — 

In  1876  the  parties  entered  into  negotiations  for  a  lease  of  the 
Caledonian  Hotel,  Oban,  and  a  lease  was  executed  between  them 
for  the  period  of  10  years,  at  the  yearly  rent  of  500Z.,  with  entry 
at  the  term  of  Whitsunday  1876;  and  in  respect  of  certain  im- 
provements to  be  executed  by  the  proprietor,  the  tenant  obliged 
himself  to  pay  on  the  sum  to  be  so  expended  interest  at  the  rate 
of  seven  and  one-half  per  cent,  per  annum,  to  be  paid  termly 
with  the  rent.  In  the  course  of  the  following  year  the  improve- 
ments thus  stipulated  for  were  completed^  and  by  the  time 
of  their  completion  the  said  parties,  the  Appellants,  had  entered 
into  a  second  arrangement,,  whereby  the  proprietor,  Donald 
Campbell,  had  disposed  to  the  tenant,  Alexander  Campbell,  of  his 
whole  interests  in  certain  coach  companies  in  the  district,  con- 
sisting of  the  stock  of  horses  and  coaches  belonging  thereto,  and 
the  stabling  accommodation  in  connexion  therewith.  The 
parties  deemed  it  advisable  in  the  circumstances  to  cancel  the 
then  existing  lease,  and  execute  a  new  lease  in  which  all  the 
matters  between  them  should  be  embodied,  and  a  new  lease  was 
accordingly  executed,  in  which  an  annual  rent  of  1;000Z.  sterling 
is  stipulated  to  be  paid  by  the  tenant  to  the  proprietor. '  The 
subjects  included  in  this  new  lease  were  the  Caledonian  Hotel, 
the  coaches  and  horses  therein  specified,  and  stables  in  Tweed- 
dale  Street,  which  were  required  by  the  tenant  as  additional 
stabling  accommodation  in  connexion  with  the  said  coaching 
business.  It  was  further  explained  that  the  stables  in  Tweed- 
dale  Street  were  in  no  way  connected  with  the  said  hotel. 
The  basis  upon  which  the  sum  of  1,000Z.  of  annual  rent  was  fixed 
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Oamfbkll  r.  was  explained  to  be  as  follows: — The  former  rent  was  500Z.,  and 
^l;^^  the  cost  of  the  improvements  was  stated  to  be  about  2,000Z. ,  the 
annual  interest  of  which,  at  seven  and  one-half  per  cent.,  yielded 
1501.  y  which  interest,  being  added  to  the  rent  stipulated  in  the 
first  lease,  made  a  total  new  rental  for  the  Caledonian  Hotel  of 
650Z.  The  said  Donald  Campbell's  interest  in  the  said  coaching 
business,  consisting  of  20  horses,  harness,  &c.,  a  list  of  which 
was  produced  to  the  Commissioners,  the  value  of  the  said  coaches 
enumerated  in  the  said  lease,  together  with  certain  outlays 
amounting  to  827!.,  a  note  of  which  was  also  produced,  made  by 
the  said  Donald  Campbell  in  connexion  therewith,  and  also 
including  the  rental  of  the  stables  in  Tweeddale  Street  for  the 
nine  years  of  the  lease  then  to  run,  was .  estimated  at  about 
3,0001.,  and  that  this  was  the  true  value  thereof  the  Appellants 
offered  to  prove.  To  cover  this  sum  of  3,000Z.  it  was  agreed,  in 
terms  of  ^e  new  lease,  that  a  yearly  sum  of  3502.  should  be 
paid  termly  with  the  rent  for  the  hotel;  and  it  was  stated  that 
in  order  to  save  the  expense  of  a  separate  agreement  it  was 
agreed  between  the  parties  to  add  the  sum  of  350Z.  to  the  said 
rental  of  650Z.,  thus  bringing  out  a  total  sum  of  1,0002.,  payable 
annually  by  the  tenant  to  the  proprietor,  being  the  apparent 
rental  due  to  that  amount  for  the  hotel  and  stables. 

In  reply  to  the  objection  of  the  said  Donald  Campbell,  the 
proprietor,  the  assessor  stated  that  it  had  already  been  decided 
that  the  value  of  the  good  will  of  a  business  fell  to  be  included  in 
any  assessment  made  in  terms  of  "  The  Property  and  Income 
Tax,  and  Inhabited  House  Duly  Act." 

And  in  reply  to  the  objections  of  both  the  proprietor  and  the 
tenant,  the  assessor  stated  there  was  an  unqualified  obligation 
by  the  subsisting  lease  upon  the  tenant  to  pay  the  proprietor  a 
yearly  rent  of  1,0002.  for  the  subjects  let,  and  that  both  the 
proprietor  and  the  tenant  fell  to  be  assessed  upon  this  sum. 

No  evidence  was  produced  to  the  Commissioners  of  the  values 
of  the  coaches,  horses,  and  harness  given  over  by  Donald 
Campbell  to  Alexander  Campbell,  and  no  subsisting  arrange- 
ment was  alleged  other  than  what  is  contained  in  the  lease  dated 
the  7th  July  1877. 

The  Commissioners  dismissed  both  appeals,  and  sustained  the 
charges  made,  in  respect  there  is  in  the  lease  of  1877  an  obliga- 
tion to  pay  a  yearly  rent  of  1,000Z.  for  the  subjects  let,  and  that 
they  considered  it  incompetent  to  examine  into  the  details  of 
the  arrangements  whereby  that  sum  was  fixed  by  the  parties  as 
the  annual  rent.  Subsequently  the  Appellant  craved  a  ease  for 
the  opinion  of  the  Court  of  Exchequer,  which  is  here  stated 
accordingly. 


C,  A.  M*DouGAL,  iComrs 

John  Campbell  Stewakt,  j 


Oban,  26th  June,  1879. 
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1.  Lbabk  between  Dr.  Donald  Campbell  and  Alexander  Campbell,  dated     No.  5  of  pro. 
6th  and  12th  Febmary  1877. 

It  is  oontncted,  agreed,   and  ended  between  Doctor   Donald    Campbell, 
BallaohnHuh,  heritable  proprietor  of  the  anbjecta  after  mentioned,  on  the  one 
part,  and  Alexander  CWpbell,  hotel-keeper,  King's  Arms    Hotel,  Oban,  on 
the  other  part,  in  manner  after  mentioned :  That  ie  to  say,  the  said  Donald 
GampbeU,  in  consideration  of    the  tack   dnty  and   other  prestations   after 
stipiiJated,    has   set,    and  hereby  in    tack    and  assedation    lets  to  the  said 
Alexander  Campbell,  and  his  heirs,  all  and  whole,  the  snbjeots  situated  in 
George  Street,  Oban,  caUed  the  CsJedonian  Hotel,  as  formerly  occupied  by 
Miss  Catherine  Smith  (exclndins  the  stables,  coach-shed,  and  yard),  declaring 
that  the  portion  of  said  vard  and  sheds  on  the  west  of  said  yard  and  adjoining 
said  hotel  premises,  indicated  on  the  plans  prepared    by  Alexander  Boss, 
architect  in  invemess,  as  being  enclosed  to  the  hotel,  shall  also  form  part  of 
the  subjects  hereby  let,  with  this  exception,  that  the  qpace  enclosed  snail  be 
nine  feet  of  said  yard  instead  of  fifteen  feet  in  breadth,  and  that  for  the  space 
of  ten  years  from  and  after  the  term  of  Whitsunday  1876,  which  is  hereby 
declared  to  be  the  said  Alexander  Campbell's  entry  to  the  same  notwith- 
standing the  date  thereof  ;  and  from  thenceforth  to  be  peaceably  occupied  and 
possessed  by  the  said  Alexander  Campbell  and  his  af  ores&ids,  during  the  whole 
foresaid  period,  resenring  to  the  said  Alexander  Campbell  and  his  foresaids  the 
option  of  bringing  this  tack  to  a  termination  at  the  end  of  five  years  from  the 
said  entry,  on  giving  twelve  months'  previous  notice  to  that  effect  in  writing 
to  the  said  Donald  Qampbell ;  which  tack  the  said  Donald  Campbell  bind 
and  obliges  himself,  his  heirs  and  successors,  to  warrant  to  the  said  Alexander 
Campbell  at  all  hands,  and  against  all  mortals  ;  and  the  said  Donald  Campbell 
binds  and  obliffes  himself  and  his  aforesaids  to  expend  the  sum  of  1,000/. 
sterling,  or  such  other  sum  as  may  be  agreed  upon  with  the  said  Alexander 
CampMl,  in  makingoertain  additions  to,  and  alterations  on,  the  said  hotel, 
before  the  term-  of  Whitsunday  1877  ;  and  the  said  Donald  Campbell,  having 
put  the  said  premises  in  good  tenantable  order  at  entry  he  also  binds  and 
obliges  himself  and  his  foresaids  to  keep  the  same  wind  and  water  tight  during 
the  currencnr  of  this  lease  ;  and  the  said  Donald  Campbell  binds  and  obligee 
himself  and  his  foresaids  to  work  the  said  Alexander  Campbell's  current  con- 
tract for  conveving  the  mails  between  Oban  and  Easdale,  from  and  after  the 
said  term  of  Whitsundav  1876,  and  to  relieve  the  said  Alexander  Campbell  of 
•  all  responsibilities  and  obligations  connected  therewith,  it  being  in  the  option 
of  the  said  Donald  Campbell  to  terminate  said  mail  contract  on  giving  the 
usual  notice :  For  which  causes,  and  on  the  other  part,  the  said  Alexander 
Campbell  binds  and  obliges  himself  and  his  foresaids,  to  make  payment  to  the 
said  bonald  Campbell  and  his  foresaids  of  the  sum  of  500/.  sterling  yearly  of 
rent  and  tack  duty,  at  two  terms  iii  the  year,  Whitsundav  and  Martinmas,  by 
equal  portions,  beginning  the  first  term's  payment  thereof,  being  250/.  sterling 
at  the  term  off  Martinmas  next  1876,  and  the  like  sum  at  the  term  of  Whit- 
sun^y  1877  thereafter,  for  the  year  from  Whitsunday  1876.   and  so  forth, 
yearly  and  termly  during  the  ci|rrency  of  this  tack,  with  a  fif  tn  part  more  of 
each  term's  payment  of  liquidate  penalty  in  base  of  failuie,  and  the  ImA 
interest  of  the  said  termly  payments,  from  the  time  the  same  becomes  due 
during  the  nonpayment  thereof ;  further,  the  said  Alexander  Campbell  binds 
and  obligee  himself  and  his  foresaids  to  pay  interest  at  the  rate  of  71.  lOit. 
sterling   per   cent,    per   annum,   on    the   amount  to    be   expended    by  the 
said    Donald    Campb^    as    aforesaid,    in    making    and    carrying    through 
the     said     additions     and    alterations,    which    interest    shall    be    payable 
along    with    the    rent    above    stipulated,    at    Whitsunday   and    Martinmas, 
bv  equal  portions,  beginning  the  first  term's  payment  thereof  at  the  term  of 

Martinmas  1877,  and  the  next  term's  payment  thereof  at  the  term  of  Whit- 
sunday 1878,  and  so  forth  yearly  and  termly  thereafter  during  the  currency  of 
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Caiifbbll  r.  this  teek ;  Dodiring  as  it  is  hereby  specially  provided  and  declared,  that  the 
lnjjn>  said  Alexander  Campbell  shall  be  bound  to  give  all  ^reasonable  and  necessary 
Bs¥Bn7E.  facilities  for  making  and  carrying  through  the  said  additions  and  alterations, 
and  he  shall  have  no  right  or  dum  against  the  said  DoniJd  Campbell,  or  his 
foresaids,  for  any  convenience  or  for  any  kas  or  damage  which  his  fumitoro 
and  other  effects  may  sustain  thereby,  or  on  any  ground  whatever ;  Further, 
on  the  said  additions  and  alterations  being  executed,  the  said  Alexander 
Campbell  binds  and  obliges  himself  and-  his  foresaids  to  keep  the  said  pre- 
mises in  good  order  during  the  currency  of  this  lease  and  to  leave  them  m  a 
proper  ienantable  condition  at  the  expiry  hereof — ordinary  tear  and  wear 
excepted^— or  in  case  the  said.  Alexander  Qunpb^  shall  fail  or  neo^eot  so  to 
uphold  and  repair  the  said' premises,  he  shall  be  l)Ound  aiMi  obliged  to  pay  to 
the  said  Donald  Campbell  the  deAcieneies  thereon,  as  the  same  shall  be 
ascertained  by  persons  of  skill  mutually  chosen  ;  And,  further,  the  said 
Alexander  Campoell  binds  and  obliges  himself  and  his  foresaids,  that  he  shall 
not  at  any  time,  or  to  any  extent  whatever,  directly  or  indirectly,  engage  in 
any  posting  or  coaching  business  during  the  currency  of  this  tack ;  and  the 
said  Alexander  Campbdl  binds  and  obliges  himself  and  Ids  foresaids  to 
remove  at  the  end  ot  this  tack  without  any  warning  or  process  of  removing ; 
And  both  parties  bind  and  oblige  themselves  and  their  foresaids  to  pwform 
the  premises  to  each  other  undttr  the  penaltjf  of  lOOt.  sterling,  to  be  nud  by 
the  party  failing  to  the  party  performing  or  willing  to  perform  over  and  above 
performance  ;  And  they  consent'  to  the  registration  hereof  for  preservation — 
In  witness  whoreof  these  presents,  together  with  the  marginal  additions 
written  on  this  and  the  preceding  page  of  stamped  peper,  by  Ewen  Taylor 
Miller,  derk  to  Duncan  Macnivon,  soBcitor,  Fort  William,  are  subscribed  by 
the  parties  as  follows,  vis. :  by  the  said  Alexander  Campbell  at  Oban,  upon 
the  oth  day  of  February  1877,  before  these  witnesses,  iJexander  Macarthur, 
sohcitor  J^ban,  and  James  Steven,  his  clerk  ;  and  by  the  said  Donald  Ciunpbell 
at  Fort  William,  upon  the  12th  day  of  the  ttaid  month  of  February  and  year 
last  mentioned,  before  these  witnesses,  Duncan  Macniven,  solicitor,  Fort 
William,  and  Ewen  Cameron,  bank  agent.  Fort  WUliam. 

Albxit.  Campbell. 
D.  Campbell. 

Dun.  Macniven,  WitnesM, 

Ewen  Cameron,  Witne$8. 

Alex.  Macarthur,  WUn€99. 

James  Steven,  Witneu, 

No.  6  of  pro.         2.  ExTEACT    BsGiBTBBBD    LsASE    between    Dr.    Donald    Campbell    and 

Alexander  Campbell,  dated  7th  July,  and  reffistered  in  the  Sheriff- 
Court  Books  of  the  county  of  Argyll,  30th  October  1877. 
At  Inverary  the  30th  day  of  October  1877.  the  deed  herein-after  engrossed 
was  presented  for  registration  in  the  Sheriff-Court  books  of  the  county  of 
Argyll  for  preservation,  and  is  registered  in  the  said  books  as  follows  :  It  is 
contracted,  agreed,  and  ended  between  Doctor  Donald  Campbell,  Ballachulish, 
heritable  proprietor  of  the  subjects  after  mentioned,  on  the  one  part,  and 
Alexander  Campbell,  hotel-keeper,  Oban,  on  the  other  part,  in  manner  after 
mentioned  ;  That  is  to  say, — whereas,  bv  a  lease,  dated  6th  and  12th  Feb- 
ruary last,  entered  into  between  the  said  parties,  the  said  Donald  Campbdl 
let  to  the  said  AlexanHer  Campbell  the  Caledonian  Hotel,  situated  in  George 
Street,  Oban,  for  the  period  of  ten  years,  from  Whitsunday  1876,  with  a  hreSk 
in  favour  of  the  said  Alexander  Campbell  at  the  end  of  five  years,  and  that  at 
a  rent  of  500/.  sterlixig  yearly  ;  And  further  the  said  Alexander  Campbell 
thereby  bound  and  obliged  himself  to  pay  interest  at  the  rate  of  71,  10s.  ster- 
ling per  centum  per  annum  on  the  amount  thereby  amed  to  be  expended  by 
the  said  Donald  Campbell  in  making  and  carrying  through  certain  additions 
to  and  alterations  on  the  said  hotel,  which  interest  was  to  be  payable  along 
with  the  rent,  all  as  therein  more  particularly  mentioned ;  And  now,  seeing 
that  the  contemplated  additions  to  and  alterations  on  the  said  hotel  have 
been  executed  by  the  said  Donald  Campbell,  and  that  it  has  been  mutually 
agreed  between  him  and  the  said  Alexander  Campbell,  that  the  present  lease 
above  referred  to  should'  be  renounced  and  superseded,  and  that  a  new  lease 
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glioiild  be  entered  into  on  the  following  tenns  and  conditiqiui,  ^z. :  FirH^  That 
ttie  nid  Donald  Campbell  ahonld  let  along  with  the  hotel  aa  preeently  poe- 
eeMed  by  the  laid  Akxuider  Gampbell  the  stables  belonging  to  him,  situated 
in  Tweeddale  Btraet,  Oban  :  Second,  That  the  said  DoKhkid  Oumpbell  shoold 
giTe  op  and  aasifln  to  the  said  lAilezander  Campbell  his  whole  share,  right, 
and  interest  in  the  following  ooaches,  tis.,  tWo  saloon  ooiUdies,  belonging  to 
the  Tarbort  and  Oban  Coaoh'  Company  ;  one  stdge  ooaoh,  belonging  to  the 
Oban  and  Brandt  Coach  Company ;  and  two  saloon  ooiohes  and  three 
omnibn^es,  belonginff  to  the  Oban  and  Dalmally^  Coaoh  Company  ;  Third, 
That  the  said  Donald  Campbell  ^riionld'  ^re  and  forthwith  deliver  to  the  said 
Alexander  Campbell  all  ihe  horses  used  m  oonnexion  with  the  coaches  above 
ennmerated,  bemg  20  in  number,  together  with  all  the  coadh  harness  and 
stable  tools  presently  in  nse  for  the  same ;  tiie  said  horses,  harness,  and  tools 
to  become  the  property  of  the  said  Alexander  Campbell ;  Fourih,  That  the 
Donald    Campbell,  so    far    as    competent',  shoold   assign   to  the 
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i^UwriiTidm'  Campbdl  his  right  to  stabling  accommodation  in  connexion  with 
said  coaching  bnainess,  the  said  Alexander  Campbell  being  bound  to  relieve 
him  of  the  rent  for  the  same  aa  Btonefield  Farm,  and'  of  the  taxes  effeirinff 
thereto  :  Fifth,  That  the  said  Alexander  CampbeD  dionld  pay  the  said  Donald 
Campbell  a  rent  of  l,000i.  sterling  yearly,  for  the  said  hotd  and  stables,  and 
that  for  a  lease  of  nine  years,  from  and  after  Whitsanday  laist,  when  the 
former  lease  came  to  an  end ;  Siskh,  That  the  said  Alexander  Campbell  slKAild 
be  allowed  the  privilege  of  nsinff  a  portion  of  Stevenson's  T^vrrace  Yard,  to  be 
pointed  out  by  the  said  Donald  Campbell,  measuring  42  feet  bv  18  feet,  and 
also  a  passage  through  the  yid  to  thie  same,  which  were  meoiallT  reserved  for 
the  above-named  coaches  in  a  leeee  sranted  by  the  said  Donald  Campbell  to 
Donald  M^regor,  posting-mastfar,  Oran  ;    the  said  Alexander  Campbell  not 
fieing  entitled  to  use  the  same  for  any  other  purpoae  whatever ;  Sevwih,  That 
the  said  Akocander  Campbell's  right  to  a  share  in  tlie  coach  profits  dionld 
4X>mmence  as  at  2nd  July  current,  he  nndertaking  from  said  date  all  obU^- 
tions  and  duties  incumbent  on  the  said  Donald  Campbell  in  connexion  With 
ihe  Oban  and    Dalmally  and  Oban  and  Brander  coadies,  and  to  run  the 
'Coaches  to  and  from  Buchanan's  coach  pflftce  and  otherwise  to  act  for  tiiis 
-season  neutraUy,  and  for  the  loint  interest  of  his  partners,  it  being  under- 
•4rtood  that  the  three  new  coaches  built  at  Stirling  tnis  year,  and  not  included 
in  the  above  list,  fail  to  be  paid  by  the  said  Alexander  Ctamipbell  and  his 
partners  in  the  usual  wav  at  the  end  of  the  season  ;  Eighth,  That  the  said 
Alucander  Campbell  should  pay  to  the  said  Donald  Campbell  for  the  hay  and 
oats  in  hand  for  Tweeddale  Street  stables,  and  also  for  any  bay  and  oats  that 
may  be  consumed  there  since  Ist  July  current,  and  tiiat  according  to  invoice 
pricea  ;  and.  Ninth,  That  the  said  Alexander  Campbell  should  have  the  rif  ht 
to  run  stape  coaches,  but  he  would  not  be  entitled  to  engage  in  any  posting 
business,  directly  or  indirectly,  and  he  diould  give  the  posting  connected  with 
the  coaches  to  the  tenant  of  the  Caledonian  posting  establiSiment,  and  also 
that  of  the  hotel,  so  far  aa  the  same  is  expedient  and  possible,  the  tenant  of 
the    said    posting    establishment    being    restricted  from  coat^ing,  with  the 
exception  of  excursion  coaches  to  Culfail  and  Brander,  and  the  said  Donald 
Campbell    hereby  transfers  his  entire  interest   in,  and  connected  with,  the 
•coach  business  in  Oban,  and  binds  himself  to  abstain  trom  «ft^>»»"g  on  the 
routes  of  the  said  coaches,  directly  or  indirectly,  during  the  currencv  of  this 
lease,  and  if  necessary,  on  renewing  the  lease  of  the  said  Donald  MH^regor 
or  agaia  letting    the  posting  business  to  another  person,  the  said   Donald 
Campbell  wiU  insert  a  condition  that  the  tenant  shall  not  run  coaches  such  as 
is  contained  in  the  present  lease  of  the  said  Donald  MK^regor  :  Therefore,  and 
in  implement  on  his  part  of  the  said  agreement  and  in  consideration  of  the 
tack-duty  and  other  prestations  and   conditions  before  and   after  specified, 
the  said  Donald  Campbell  hereby  sets  and,  in  tack  and  assedation,  lets  to  the 
said  Alexander  Campbell  alid  his  heirs,  (Fir§t)f  All  and  whole  the  said  sub- 
jects   situated    in    (^eoroe    Street,   Oban,  called  the  Caledonian   Hotel   (ex- 
cluding the  stables,  coach-shed,  and  yard),  declaring  that  the  portion  of  said 
yard  and  sheds  on  the  west  of  said  yard,  aud  adjoining  said  hotel,  forms  part 
of  the  subjects  hereby  let,  with  the  exception  that  the  space  enclosed  shall  be 
nine  tet  of  said  yard  in  breadth  ;  and  {ii6c&nd),,al\  and  whole  the  said  stables 
situated  in  Tweeddale  Street,  Oban,  as  presently  occupied  by  the  said  Donald 
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Oamfbbll  v.    GftxnpbeU,  dedaring  that  tlie  aaid  Alexander  GampbeU  ihaU   be  aUowed  thfr 
J^^^^P       priyOece  of  nsiiig  the  portion  of  BteTeneon's  Terrace  Yard,  and  the  pana|(B 
through  the  yard  to  the  flame  for  ooaehee,  aa  above  mentioned,  and  for  no  other 
purpoee  whatever,  and  that  for  the  spaoe  of  nine  years  from  and  after  the  term, 
of  Whitsunday  last,  1877,  which  is  horeby  declared  to  be  the  date  cd  the  Baid 
Alexander  Gampbell*B  entry  to  the  Mid  subjects,  and  from  thenoef orth  to  be 
peacefully  occupied  and   poBsessed  by  the  said  Alexander  Campbell  and  hia 
foresaids  during  the  whole  period  aboTe  mentioned  ;   whkih  tack  the   si^ 
Donald  Campbell  binds  and   obliges   himself,  his   heirs   and    successors,  to 
warrant  to  the  said  Alexander  Campbell  at  all  hands  and  against  all  mortels  ; 
and  the  said  Donald  Campbell  binds  and  obliges  himself  to  ulj  proper  flag  and 
curbstones  opposite  the  hotel  in  Argyll  Street,  and  further,  to  bear  the  expense 
of  any  additional  paperins  requiring  to  be  done  in  the  hotel  in  winter  or  spring: 
next,  and  also  to  keep  tne  said  premises  wind  and  water  tiffht  during  the 
currency  of  this  lease ;  for  which  causes,  and  in  implement  of  his  part  of  the- 
said  affreement  aboTe  narrated,  the  said  Alexander  Campbell  binds  and  obliges- 
himseu,  and  his  foresaids,  to  make  payment  to  the  said  Donald  Campbell  uid 
his  foresaids  of  the  sum  of  1,0002.  sterling  yearly  of  rent  or  taek-dufy,  at  two- 
terms  in  the  year,  Whitsunday  and   Martinmas  b^  equal  portions, 
the  first  term  8  payment  thereof,  beinff  5001.  sterling,  at  the  term  of 
mas  next,  1^77,  and  the  like  sum  at  the  term  of  Whitsunday  theieafter,  and 
that  for  the  firet  year's  possession  ;  and  so  forth  yearly  and  termly  during  tbe- 
currenoy  of  this  taek,  with  a  fifth  part  more  of  each  term's  payment  of  liquidate 
penalty  in  case  of  failure,  and  the  lesal  interest  of  the  sud  termly  payments 
from  the  time  the  same  beoomes  due  during  the  nonpayment  thereof :  Further 
the  said  Alexander  Campbell  hereby  acoepte  the  said  premises  as  in  good  and 
tenantable  condition,  ana  binds  and  obliges  himself  and  his  foresaids  to  keep 
them  in  the  same  condition  durinff  the  currency  of  this  lease,  and  to  leave  them 
in  that  state  at  the  expiry  thereof,  ordinary  wear  and  tear  excepted  :  Declaring 
that  in  case  the  said  Alexander  Campbell  shall  faU  or  neglect  to  uphold  ana 
repair  the  tsaid  premises  during  the  currency  of  the  lease,  he  shall   oe  bound 
and  obliged  to  pay  to  the  said  Donald  Campbell  the  deficiencies  thereon,  as  the 
same  shall  be  ascertained  by  persons  of  skill,  mutually  chosen  \  and  the  said 
Alexander  Campbell  binds  and  obliges  himself  and  his  foresaids  to  remove  at 
the  end  of  this  tack,  without  any  warning  or  process  of  removing ;  and  botb 
parties  bind  and  oblige  themselves  and  their  foresaids  to  .perform  the  premises 
to  each  other,  under  the  penalty  of  5002.  sterling,  to  be  paid  by  the  party 
failing  to  the  partv  performing,  or  willing  to  perform  the  same,  over  and  above 
performance :  And  they  consent  to  the  rogistntion  hereof,  for  preservation.-:- 
In  witness  whereof  these  presents,  written  on  this  and  the  preceding  psge,  ase- 
Bubscribed,  together  with  the  marginal  addition  on  page  second  hereof  (under 
this  declaration  that  the  words  ''  the  "  and  **  above-named,"  both  occurring  on. 
the  thirteenth  line,  counting  from  the  top  of  ps^  second  hereof,  were  d^ted 
before  subscription)  by  the  <ssid   Donald  Campbell  and  Alexanoer  Campbell,, 
both  at  Oban,  upon  the  7th  day  of  July  1877,  b^ore  these  witnesses,  Alexander 
Macarthur,  writer,  Oban,  and  J  ames  Stephen,  his  clerk. 

D.  Campbell 
Alex.  Campbei«l.. 

Alex.  Macarthur,  Witness. 

James  Steven,  Witness. 

Extracted  from  the  records  of  the  Sheriff -Court  Books  of  Argyllshire,  on  this 
and  the  eight  preceding  pages,  by  me.  Depute  Sheriff>Clerk  of  the  said  shire. 

Arch.  Hendebson,  D.S.0. 


No.  7  of  pro.       3.  Letter,  Dr.  Donald  Campbell  to  Alexanoer  Campbell,  with  List  of  Horses 

&c.,  left  in  stables,  dated  8th  August  1877. 

Ballachttlish,  8th  August,  1877. 

Dkar  Sir, 

I  ANNEX  list  of  hoTHes,  &c.y  left  in  stables  on  the  date  you  took  pos- 
session. 

Tours  truly,. 

A.  Campbell,  Esq.,  Caledonian  Hotel,  Oban.  D.  Campbell.. 
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Ticeeddale  Street  SUibleSj  Oban, 

20  horses. 

2  Bets  5-hor8e  hamefls. 

2  sets  4    „  „ 

Collars  and  bridks  for  same. 

2  paUs. 

17  stall  collars. 
Too]9  and  brushes. 
Body  of  hay  cart. 


4.  Note  of  Expenses  of  Horses,  &c. 


of  six  horses  for  one  year  at  60i.  each 

Wages  of  one  strapper  for  12  months 

Smith's  a/c  for  shoeing  six  horses  during  year 
Feeding  of  14  extra  horses  for  15  weeks  at  14/. 

Wages  of  two  extra  strappers  for  15  weeks 

Smith's  a/c  for  shoeing  14  extra  horses  

Saddlers  a/o  for  repairs  and  renewals 

Depreciation  of  stock     

Bent,  taxes,  insurance,  &c 

Management,  trayelling  expense,  and  sundry  expense 


• .. 

••• 
••• 
•• . 
••  • 

•• . 
•  *• 
••• 


.  f 


£ 

300 
52 
21 

210 
30 
14 
10 

100 
50 
40 

£827 


Gampbbli 

IVLANE 
BBYBNU] 


No.  8  of  p] 


Counsel  having  been  heard. 

Lord  President. — ^I  think  we  must  call  for  inquiry  here. 
There  is  no  doubt  the  Income  Tax  Act,  and  the  Inhabited  House 
Duty  Act  as  well  prescribe  that  where  there  is  no  existing  lease 
by  which  the  subjects  are  let  at  rackrent  that  is  to  be  taken  as 
the  annual  value  of  the  assessable  sum.  But  if  upon  the  face 
of  the  agreement  by  which  the  subjects  are  let,  it  clearly  appenrs 
that  that  which  is  called  rent  is  payable  in  part  at  least  for 
homething  that  is  not  an  assessable  subject,  then  I  apprehend  the 
clauses  of  these  Acts  of  Parliament  do  npt  apply.  For  example^ 
if  it  should  clearly  appear  on  the  face  of  an  agreement  that  a 
heritable  subject  and  a  movable  subject  were  both  let,  so  to 
speak  to  the  assessed  party  for  a  period  of  years,  and  that  a 
cumulo  rental  was  payable  for  both,  it  could  never  be  said  that 
that  was  to  be  taken  as  the  rack-rent  of  an  assesbable  subject, 
being  the  heritable  portion  of  the  subject  let.  Now  applying 
that  very  obvious  rule  to  the  case  in  question,  let  uh  see  what 
the  agreement  of  the  parties  is,  as  disclosed  ou  the  fuoe  of  the 
lease  dated  30th  October  1877.  It  is  narrated  that  there  was  a 
previous  lease  between  the  parties,  the  rent  under  which  was 
500Z.  It  is  further  stated  that  the  tenant  was  to  pay  interest 
at  the  rate  of '  7^  per  cent,  upon  money  expended  upon  the 
improvemeuts  of  the  subject;  and  it  appears  tliat  the  money 
expended  on  the  improvement  of  the  subjects  was  of  such  an 
amount  that  the  intei-est  payable  tmder  this  agreement  would 
be  150Z.,  so  that  under  the  original  lease  the  rent  would  be  660L 
and  no  more.     Now  it  has  been  arranged  between  the  parties,  as 

7419 
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No.  39. — CouBT  OF  Exchequer  (Scotland). — Fibst  Divi- 
sion, 22nd  January  1880. 


In  re  Cowan  and  Strachan. 


Inhabited  House  Duty. — Shop  in  the  occupation  of  Appellants^ 
and  fiats  extending  over  it  and  over  a  shop  occupied  by 
another  person  under  the  same  roof,  all  the  fiats  opening 
on  one  staircase.  Two  of  them  occupied  by  Appellants 
for  tJieir  business,  and  one  by  their  salesman.  Held, 
that  the  Appellants  were  properly  assessed  for  their 
shop  and  all  the  flats.  The  salesman  not  a  ^'  servant  or 
other  person  "  within  41  4*  42  Vict.  c.  15  s.  13  (2). 


No.  40.     In  re  The  Scottish  Widows  Fund  and  Life  Assurance 

Society  (No.  2). 


Inhabited^ House  Duty. — Offices  of  the  Society,  over  them  a  flat 
occupied  by  the  cashier,  access  to  it  being  by  stairs  under 
the  roof  of  the  next  house.  The  Society  chargeable  for  the 
whole. 


At  a  meeting  of  the  Commissioners  for  executing  the  Acts 
relating  to  the  Inhabited  House  Duties  for  the  county  of 
Edinburgh,  held  at  Edinburgh  the  20th  day  of  November 
1879,— 

• 

Messrs.  Cowan  &  Strachan,  silk  mercers,  &c..  No.  15,  Prince^ 
Street,  Edinburgh,  appealed  against  a  charge  of  21Z.  5^.  made 
upon  them  for  Inhabited  House  Duty  at  the  rate  of  ^d.  per  £ 
on  850Z.,  the  annual  value  of  the  premises  occupied  by  them  at 
the  above-mentioned  address. 

The  premises  consist  of  a  shop  on  the  street  or  ground  floor, 
and  of  three  flats  above  (herein-after  designated  the  first, 
second,  and  third  flats),  which  extend  not  only  over  the  shop 
occupied  by  the  Appellants,  but  also  over  the  adjoining  shop 
owned  and  occupied  by  Messrs.  Thomas  Methven  &  Sons,,  seeds- 
men and  florists.     The  first  and  third  flats  are  occupied  by  the 
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/»  re  Cowan   Appellants  as  show  and  work  rooms,   and  have  internal  com- 

^    In^f^^'  niunication  with  the  shop  below.     The  second  fiat  is  occupied  as 

Scottish  .  a  dwelling-house  by  William  Douglas,  who  is  a  salesman  of  the 

Widows      firm,  paid  by  salary.     In  addition  to  his  duties  in  that  capacity^ 

Fund  (No.  2).  j^^  j^^^g  ^^  j^^j.  ^fi^j.  the  premises  over  night  and  on  Sundays,  to 

open  them  in  the  morning, .  and  to  superintend  the  cleaning, 
to  wait  in  the  business  premises  until  all  goods  were  despatched, 
to  close  the  shop,  and  to  keep  the  keys.  For  the  discharge  of 
these  duties  he  receives  no  additional  salary,  but  is  allowed 
the  occupancy  of  the .  house  (unfurnished)  as  an  equivalent. 
By  a  separate  contract  Douglas  provides  dinner  in  the  house  for 
certain  of  the  employees  of  the  firm,  and  for  this  he  is  paid 
80  much  per  head.  This  fiat  (which  is  separately  assessed  for 
property  tax  at  a  rental  of  50Z.),  has  no  internal  communication 
with  the  other  parts  of  the  building,  but  access  is  obtained  to 
it  by  means  of  a  stair  rising  from  a  passage  between  the  shops 
oit^cupied  by  the  Appellants  and  Messrs.  Methven  &  Sons.  This 
last-named  firm  has  right  to  the  use  of  the  passage,  from,  which 
they  have  a  side  entrance  to  their  shop.  The  Appellants,  how- 
ever, have  the  exclusive-  right  to  the  stair,  but  which  w^s 
originally  the  common  stair  of  the  tenement. 

The  Appellants  contended  (First)  that  the  shop  on  the 
ground  fioor,  and  the  first  and  third  fiats  connected  therewith, 
and  used  exclusively  as  business  premises,  were  not  liable  to 
Inhabited  House  Duty;  but  that  the  second  fiat,  having  a 
separate  entrance  by  a  passage  common  to  Appellants  and 
the  occupant  of  the  adjoining  shop,  must  be  held  to  be  a 
distinct  subject,  liable  to  Inhabited  House  Duty  on  the  annual 
value  thereof;  and  they  craved  that  the  assessment  should  be 
restricted  accordingly.  And  (Second)  they  contended  alter- 
natively, that  if  the  premises  were  held  to  be  in  the  occupation 
of  the  Appellants  through  their  servant,  they  were  only  so 
occupied  for  the  purpose  of  protection,  and  therefore  came 
under  the  exemption  granted  by  the  Act  41  Victoria,  chapter  15, 
section  13,  sub-section  2. 

In  support  of  the  assessment  it  was  argued  that  the  second 
flat  was  really  in  the  occupation  of  the  Appellants  through  their 
servant,  and  that  although  there  was  no  internal  communica- 
tion, ihere  was  attachment,  and  that  therefore  the  whole  pre- 
DMses  were  chargeable  under  the  Act  48  George  III.,  chapter  55, 
Schedule  B.,  Rule  3.  And  further,  that  the  premises  did  not 
come  under  the  exemption  granted  by  the  Act  41  Victoria, 
chn)>ter  15,  section  13,  sub-section  2,  in  respect  that  the  terms 
of  the  statute,  *'  althousrh  a  servant  or  other  person  may  dwell 
'*  in  such  house  or  tenement  for  the  protection  thereof,"  are  not 
applicable  to  the  case  of  an  employee  holding  a  position  such  as 
that  held  by  Mr.  Doa<?las,  and  reference  was  made  to  the  case 
(Xo.  1,115)  of  the  National  Bank  of  iScotland,  decided  by  the 
Judges  in  Scotland  26th  July  1870. 

We,  the  Commissioners,  were  of  opinion  that  Messrs.  Cowan  & 
Strachan  were  liable  for  Inhabited  House  Dutj'  on  the  wliole 
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promises  as  charged,  and  we  accordingly  refused  the  Appeal  and  i**,*^^^^^* 

confirmed  the  assessment;  but  the  Appellants  being  dissatisfied  ^^^f^^' 

with  •  our  decision,  craTed^  that  a  case  might  be  stated  for  the  Scottish 

opinion  of  the  Court,  and  which  is  here  stated  accordingly,  and  ^'^^v 

signed  by  us  this  31st  day  of  December  1879.  Fund(No.2). 

(Signed)        James  Gabdinek  Baird. 
,,  ,r.  Don  Waxjchope. 

„  Alex.  W.  Inolis. 


At  a  meeting  of  the  Commissioners  for  executing  the  Acts 
relating  to  the  Inhabited  House  Duties  for  the  county  of 
Edinburgh,  held  at  Edinburgh  the' 20th  day  of  November 
1879,— 

The  Scottish  Widows  Fund  and  Life  Assurance  Society, 
9,  St.  Andrew  Square,  Edinburgh,  appealed  against  a  charge  of 
40Z.  13^.  9(2.  made  upon  them  for  Inhabited  House  Duty  on  a 
rental  of  1,0852.,  the  annual  Talue  of  the  premises  belonging  to 
them  at  the  above-named  address,  at  the  rate  of  ninepence  per 
pound. 

The  premises  consist  of  three,  flats  and  an  area  or  sunk  flat. 
The  ground  or  street  flat  and  the  one  immediately  above  are 
occupied  by  the  society  for  the  purpose  of  carrying  on.  the 
business  of  Mutual  Life  Assurance.  The  area  or  sunk  flat  is 
occupied  as  a  dwelling-house  by  one  of  their  messengers  for  thp 
protection  of  the  preknises,  and  has  internal  communication  wiw 
the  two  flats  occupied  as  the  o£Sces  of  the  Society.  The  third 
flat,  being  the  one  immediately  above  the  office,  is  occupied  as  a 
dwelling-house  by  the  cashier  of  the  Society,  who  gets  the  house, 
unfurnished  as  part  of  his  salary,  and  without  any  special  arrange- 
ment as  to  his  ceasing  to  occupy  the  house  on  his  ceasing  to  hold 
office  under  the  Society.  It  has  no  internal  communication  with 
the  other  flats,  but  it  is  entered  from  a  stair.  No.  10,  St.  Andrew 
Square,  between  the  premises  occupied  by  the  Society  and  those 
belonging  to  Mr.  William  Christie,  clothier,  &c..  No.  11.  This 
stair,  which  is  under  the  roof  of  No.  11  and  not  of  No.  9,  is 
common  to  the  Appellants  and  to  Mr.  Christie  and  his  tenants  in 
the  flats  above  his  shop. 

The  Appellants  objected  to  the  assessment,  and  contended 
(First),  that  Schedule  B.,  rule  3,  of  the  Act  48  George  III., 
cap.  55,  does  not  apply  to  business  premises  such  as  those  in  the 
pra«ient  case,  and  that  consequently  such  business  premises  falling 
to  be  rated  separately  are  within  the  exemption  created  by 
the  Act  41  Victoria,  chapter  15,  section  13,  sub-section  2,  and  the 
only  assessable  subject  is  the  dwelling-house;  and  (Secor^d  and 
geparatim),  that  the  premises  in  question  fall  within  the 
exemptions  created  by  the  combined  aqtion  of  sub-sections  1  and 
2  of  section  13  of  the  said  Act,  41  Victoria,  chapter  15,  and  the 
assessment  ought  to  be  restricted  to  that  effeiring  to  the  value  of 
the  dwelling-house  alone. 

742Ct  A  2 
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a8t*^^^^       In  support  of  the  assessmcfnt  it  was  maintained  (First),  that 

In  re  ^^   ^^®  ^^  objection  was  groundless,  as  offices  are  not  charged 

SooTTiBu     under  the  third  but  under  the  fifth  rule  of  the  Schedule  of 

^'^^     the  Act  above  quoted;  and  (Second),  that  although  the  access  to 

invDC  o.  )•  ^2^^  £^^  occupied  by  the  cashier  is  by  a  common  stair  outaide  the 

building  in  which  the  offices  of  the  Society  are  situate,  the  flat 

itself  is  under  the  same  roof  with,  and  is  really  attached  to,  and 

forms  part  of,  the  premises  of  the  Society,  and  that  being  occupied 

by  one  of  their  officers,  who  does  not  reside  therein  for  the  pro> 

tection  of  the  premises,  the  whole  building  is  thereby  rendered 

liable  to  Inhabited  House  Duty,  which  is  chargeable,  in  cumulo 

against  the  Society. 

We,  the  Commissioners,  were  of  opinion  that  the  appeal  fell 
to  be  decided  in  conformity  with  the  judgment  of  the  Court  of 
Exchequer  (Scotland)  in  the  case  of  the  Commercial  Bank  of 
Scotland  (7th  February  1879),  and  we  accordingly  refused  the 
appeal  and  confirmed  the  assessment.  But  the  Appellants  being 
dissatisfied  with  our  decision,  craved  that  a  case  might  be  stated 
for  the  opinion  of  the  Court,  and  which  is  here  stated  accord- 
ingly, and  signed  by  us  at  Edinburgh  this  31st  day  of  December 
1879. 

Jakes  Gabdiner  Baibd. 
J.  Don  Wauchop^. 
Alex.  W.  Inglis. 


Wallace,  for  Cowan  &  Strachan,  in  answer  to  the  Lord 
President,  stated  that  as  a  fact  there  was  a  door  opening  into 
each  of  the  flats  from  the  stair. 

[Lord  President. — Methven  (the  tenant  of  the  other  shop)  haa 
a  right  to  the  passage  but  not  to  the  stair.  The  Appellants. 
Cowan  &  Strachan  have  the  exclusive  right  to  the  stair,  and  each 
of  the  three  flats  has  a  door  opening  on  the  stair.  That  is 
really  the  whole  case.] 

The  business  premises  are  not  so  connected  with  the  dwellings 
house  as  to  make  them  accessible  together.  In  the  case  of  the 
Union  Bank  (a)  the  building  had  been  erected  for  bank  pre- 
mises, here  the  occupation  of  the  dwelling-house  by  a  servant  of 
the  Appellants  is  not  necessary;  the  house  could  be  let  to  an 
independent  person.  Secondly,  Appellants  are  entitled  to  the 
benefit  of  41  &  42  Vict.  c.  16.  s.  13  (2). 

[Lord  Shand. — Do  you  say  that  Mr.  Douglas,  having  a  whole 
flat  there,  is  a  care-taker P     Is  that  a  servant?] 

I  think  he  is  there  simply  as  a  care-taker.  I  cannot  maintain 
that  he  has  not  other  duties. 

[Lord  President. — ^He  takes  care  of  the  entertainment  of  the 
people?] 

That  is  a  separate  contract. 

(a)  Afite,  p.  iy'». 
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[Lord  Shand. — It  is  a  large  house  to  give  to  a  care-taker^-  i^SraSSorl 
perhaps  the  best  flat  in  the  house  P]  inre     ' 

It  is  there  and  ready  to  hand.  Soottibh 

[Lord  President. — This   gentleman  is   described   as   a   sales-  Fuin>(No.2) 
manP] 

YeSy  he  is  so,  undoubtedly ;  but  it  is  not  in  that  capacity  that 
he  has  the  house.  His  duties  are  watching  the  premises  at 
night,  Ac. 

Graham  Murray^  for  the  Scottish  Widows  Fund. — The  state 
of  facts  is  the  same  as  in  the  case  of  the  Union  Bank  (a)  ^  but 
that  was  argued  and  decided  on  the  3rd  rule  of  Schedule  B., 
41  Geo.  3.  c.  56.  Cites  In  re  Scottish  Widows  Fund(b)  to 
show  that  the  premises  occupied  by  the  Appellants  are  not 
a  shop  or  warehouse,  and  are^  therefore,  not  within  that  rule,  but 
must  be  assessed  under  Bule  Y.,  in  which  there  is  no  attachment 
clause.  But  if  the  premises  fall  within  Rule  III.  they  are  exempt 
under  sub-sections  1  and  2  of  41  &  42  Yict.  c.  15.  s.  13,  refers  to 
case  of  The  GUugow  Coal  Exchange  {c). 

Rutherford,  for  the  Commissioners  of  Inland  Bevenue. — ^The 
Insurance  Company  must  be  regarded  as  occupiers  of  the  whole 
block  of  building.  Befers  to  Attorney-General  v.  Mutual  Tontine 
Westminster  Chambers  Association  {d)  to  show  that  the  building 
is  assessable  as  one  house.  The  premises  are  not  occupied  solely 
for  business  purposes  because  the  cashier  occupies  part  of  them. 

Balfour,  for  the  Scottish  Widows  Fund. — The  Society  is  not 
chargeable  under  Rule  III.  but  under  Bule  Y. ;  and  the  building 
consists  in  two  assessable  units,  'Hhe  hall  or  office"  and  the 
dwelling-house . 

The  Lord  Advocate,  for  the  Commissioners  of  Inland  Bevenue. 
— Bule  Y.  means  only  that  the  class  of  building  there  defined  by 
the  uses  to  which  it  is  put  shall  be  subject  to  duty.  Bule  YI. 
«how8  that  a  dwelling-house  is  to  be  an  assessable  unit  where  it 
is  not  divided  into  separate  tenements  with  separate  owners. 
If  the  Scottish  Widows  Fund  were  to  let  their  building  to  six 
different  people,  some  of  whom  occupied  it  for  business  only 
and  others  resided  there,  the  exemption  in  41  &  42  Yict. 
c.  15.  s.  13  (1),  would  apply,  but  this  is  not  the  case.  If  the 
part  of  this  building  occupied  by  the  Society's  cashier  be  a 
^separate  tenement  the  section  is  useless. 

Lord  President. — My  Lords,  the  first  case  that  was  argued 
to-day  is  the  case  of  Cowan  and  Strachan;  and  although  we 
did  not  think  it  necessary  to  call  for  an  answer  on  the  part  of 
the  Crown,  we  thought  it  desirable  to  hear  both  cases  before  we 
decided  either  because  they  both  depend  in  some  degree  upon  the 
same  Statutes;  but  we  must  take  them  separately  now,  because 
they  undoubtedly  depend  upon  different  clauses  of  the  Statutes, 
and  upon  different  views  of  the  same  Statute. 

(a)  AnU,  p.  195.  (*)  A^e,  p.  7. 

(0)  Ante,  p.  211.  (d)  L.R.,  1  Ezoh.  Div.  469. 
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icSTBAOH!^       ^^^  ^^  *^®  ^*^^  ^^  Cowan  and  Strachan,  the  premises  occupied 

In  re        ^Y  them  consist  of  a  shop  on  the  street  floor. and  of  three  flat8 

Scottish      above,  extending  over  the  shop  below,  and  also  over  an  adjoining 

FuNDrN"^^    shop  occupied  by  another  person.     The  first  and  third  flats  are 

occupied  by  the  Appellants  as  show  and  work  rooms,  and  have 
internal  communication  with  the  shop  below,  that  is  to  pay,  you 
can  from  the  shop  below  on  the  street  floor,  go  up  by  a  stair  to 
the  first  and  third  fiats.  Th«  second  flat,  between  the  first  and 
third,  is  occupied  as  a  dwelling-house  by  a  person  of  the  name  of 
Douglas,  who  is  the  Appellants'  salesman,  and  who  is  paid  by  a 
salar3r\  He  lives  there  apparently  with  his  family.  He  takes 
charge  of  the  premises  undoubtedly,  but  he  cannot  be  said,  in  any 
ordinary  sense  of  the  word,  to  be  a  mere  care-taker.  On  the 
contrary,  he  has  very  large  responsibilities  laid  upon  him  in 
connection  with  the  conduct  of  the  Appellants'  business.  He  gets 
this  dwelling-house  as  part  of  his  remuneration  for  the  services 
which  he  x>^rforms;  and  in  that  dwelling-house  by  a  separate 
arrangement,  we  are  told  that  he  provides  dinner  for  certain  of 
the  employees  of  the  firm.  Now,  this  house,  as  occupied  by 
Mr.  Douglas,  enters  from  a  stair.  The  passage  leading  from  the 
street  to  that  stair  is  common  to  the  Appellants  and  their  next 
door  neighbour,  Mr.  Methven,  seedsman;  but  the  stair  belongs 
exclusively  to  the  Appellants.  Mr.  Douglas's  house  enters  from 
that  stair,  and  so  do  the  first  and  third  fiats  occupied  as  part  of 
the  business  premises  of  Cowan  and  Strachan;  so  that  the 
stair  being  exclusively  in  the  occupation  of  the  Appellants,  the 
part  of  their  premises  occupied  by  Douglas,  by  means  of  that 
stair,  communicates  with  the  other  portions  of  their  premises 
occupied  us  show-rooms;  and  thus  there  is  really  internal  com- 
munication between  Mr.  Douglas's  dwelling-house  and  portions 
of  the  building — and  indeed  of  all  the  building  which  is  occupied 
as  a  shop  or  business  premises. 

Xow,  the  question  is  whether  under  the  construction  of  the 
3r(l  Rule  of  Schedule  B.  of  the  Act  48  George  III.,  chapter  55, 
the  Avhole  premises  are  assessable  as  a  dwelling-house  with 
business  premises  attached;  and  if  there  could  have  been 'any 
doubt  on  the  construction  of  the  statute  I  think  it  has  been 
already  decided  by  this  Court  in  the  case  of  the  Union  Bank. 
Tliere  was  a  point  intended  to  be  raised  in  the  Union  Bank  case, 
but  wliioli  we  could  not  decide  because  it  had  not  been  properly 
br()iif>:lit  out,  but  the  point  which  we  did  decide  was  the  con- 
struction and  effect  of  that  Bule  3,  to  which  I  have  referred; 
and  in  accordance  with  that  decision,  I  cannot  say  that  I  have 
tlie  slightest  doubt  that  the  duty  has  been  properly  assessed  in 
this  case. 

Tl»en  we  come  to  the  case  of  the  Scottish  Widows'  Fund, 
wliich,  undoubtedly,  requires  more  careful  consideration,  in  the 
first  place,  because  we  have  no  previous  case  deciding  the  point, 
and,  in  tlie  .second  place,  because  it  depends  upon  a  different 
view  of  the  Statutes  altogether  from  that  which  applies  to  the 
case  of  Cviwan  &  Strac^lian ;   and   requires  a   ver^'  careful  con- 
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sideration  of  the  difierent  clauses  of  the  Acts,   and  a  special  £'*a"?^H^* 
'  consideration  of  the  precise  meaning  of  the  words  used  in  that         j^  ^ 
series  of  Statutes.  Scottish 

As  to  what  the  conditions  or  this  house  or  building  belonging      ^^^v^^o^ 
to  the  Scottish  Widows'  Fund  would  have  been  as  an  assessable         ^^  *^'  ^' 
subject  under  the  Act  48  George  III.,  I  don't  think  there  can  be 
any  doubt;  the  entire  building,  which  belongs  to  the  society,  is 
an   assessable   subject   under   that   Statute.     The   duty   is   laid 
upon  inhabited  dwelling-houses;  but  it  must  be  observed,  that, 
according   to    the   construction    put    upon    these    words   in    the 
Statute  itselfj   they  comprehend,   not  merely   houses   in   which 
people  live,  that  is  to  say,  in  which  they  eat  and  sleep,  but  also 
houses  which  are  occupied  in  different  ways,  although  nobody 
eat-s  or  sleeps  in  them  at  all.     The  5th  Rule  of  the  Schedule  B. 
is  that,  undoubtedly,  under  which  this  house  would  have  fallen, 
as  regards  the  part  of  it  occupied  as  business  premises  by  the 
Scottish  Widows'   Fund   Society,   and  the  words  are  these:  — 
**  Every   hall   or  office   whatever,   belonging   to   any   person   or 
**  persons,  or  any  body  or  bodies  politic,"  and  so  forth,  "that 
**  are  or    may  be  lawfully  charged,"   &c.     Now,   that   is  just 
as  much  as  to  say,  a  hall  or  office  is,  for  the  purposes  of  this 
'Act,   an  inhabited  house,   an  inhabited  dwelling-house.     Now, 
supposing  that  under  this  Act,  48  George  III.,  a  building,  such 
as  we  are  dealing  with  here,  belonging  to  one  proprietor,  is  used 
partly  for  living  in,  and  partly  for  carrying  on  business  in,  I 
cannot  in  the  least  degree  doubt  that  it  is  just  one  inhabited 
house  within  the  meaning  of  this  Statute;  because  a  part  of  an 
inhabited  house  does  not  cease  to  be  a  part  of  an  inhabited 
house  when  it  is  occupied  as  an  office,  but,  on  the  contrary,  is 
declared  to  continue  to  be  an  inhabited  house,  notwithstanding 
that  there  is  no  person  living  in  it.     And,  therefore,  to  say  that 
yoti  must  lay  on  two  different  duties  under  this   Statute,   one 
upon  the  portion  of  the  house  that  the  proprietv^r  lives  in,  and 
another  upon  the  portion  of  the  house  that  he  carries  on  his 
business  in,  is,  I  think,  under  this  Act,  an  absurdity;  and  this 
is  still  further  illustrated  by  a  consideration  of  some  of  the  other 
words  which  are  not  specially  applicable  to  the  case  in  hand. 
Suppose    that    a    proprietor,    instead    of    occupying    the    entire 
building  himself,  lets  it  out  to  a  number  of  tenants.     That  case 
is  provided  for  by  the  6th  Rule,  which  is  as  follows:    (Reads.) 
And  again,  the  14th  Rule  provides  for  the  other  case,  where  an 
entire    house    or   building   like    this,    is    divided    into    separate 
tenements,    being    different    properties    belonging    to    different 
owners;    there    the    opposite    rule    prevails,    and    each    owner 
becomes  assessable,  or  the  occupier  under  each  owner,  becomes 
assessable  for  his  own  tenement  only.     Now,  all  that  I  think 
under  the  Act  48  George  III.  is  extremely  clear  and  intelligible, 
and    I   don't   think    there   can   be   the   smallest    doubt  that,    if 
we    are    here    dealing    with    the    present    case    under    the    Act 
48  George  III.,  or  any  of  the  subsequent  Statutes,  the  assess- 
ment must  be  held  to  be  good,   for  it  is  laid  upon  a  property 
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k^SntAJOBj^.  which,   in  the  whole,   notwithstanding  the  different  wavs  in 

In  re     '  which  it  is  occupied  by  its  proprietor,  is  one  aseeesable  subject. 

SooTTisH     Then,  under  the  Act  14  &  15  Yictoria,  I  think,  it  will  be  fonnd 

FuOT  CNo*2)    *^**  *^®  ^™*  result  follows.     The  house  dufy,  with  which  we 

are  dealing,  was  repealed  at  one  time  in  the  reign  of  William  lY., 
but  it  was  re-imposed  by  the  Statute  of  Her  present  Majesty, 
and  in  re-imposing  the  house  duty  at  a  different  rate  from  the 
old  Statute,  this  Act  of  14  &  15  of  Her  Maiesty's  reign  just 
re-enacted,  in  regard  to  that  new  duty,  aU  the  rules  and 
regulations  and  penalties  and  forfeitures  which  had  existed 
under  the  previous  statute  of  48  Oeorge  III.;  and,  among 
other  things,  I  think  it  revived  and  made  applicable  to  the  new 
duty  the  provisions  of  Schedule  B.,  and.  the  rules  in  that 
schedule.  So  that,  without  going  through  the  provisions  of  that 
statute  in  detail,  I  content  myself  with  saying  that  I  think 
that  is  the  result.  No  doubt  there  was  a  difference  in  the 
rate,  and  there  are  some  particular  provisions  of  that-  statute) 
which  created  a  difference  in  the  rate  as  regards  some  particular 
premises.  ''  Where  a  dwelling-house  is  occupied  by  a  person  in 
*'  trade,  &c."  (Reads.)  Now,  it  must  be  observed  that  down 
to  this  time  there  were  no  exemptions  whatever  beyond  those 
which  existed  in  the  old  Act  of  48  Qeorge  III.  The  exempting 
clauses,  with  which  we  have  become  familiar,  are  of  later  date 
than  this  Act,  14  &  15  Vict.,  and  under  this  Statute  it  appears 
to  me,  as  under  the  Statute  48  George  III.,  the  building 
belonging  to  the  Scottish  Widows  Fund  would  have  been 
assessable  as  one  single  tenement,  no  part  of  it  being  occupied 
in  such  a  way  as  to  create  any  exemption.  Well,  then  in 
the  progress  of  legislation  we  see  that  while  exemption  was 
originally  confined  to  persons  in  trade,  shopkeepers,  and  occupants 
of  warehouses,  it  came  to  be  extended  to  business  premises 
of  a  different  kind,  and  without  going  through  those  exemp- 
tions, and  the  history  of  them,  which  would  be  of  no  manner  of 
value  here,  we  come  down  to  the  latest  of  those  Statutes,  which 
is  really  the  rule  for  the  exemptions  upon  which  we  must 
act  now,  the  Customs  and  Inland  Revenue  Act,  1878.  The 
13th  section  of  that  Act  provides  that  with  respect  to  the  duties 
on  which  inhabited  houses  after  such  and  .  such  a  year,  the 
following  provisions  shall  have  effect;  and  the  first  of  these 
is,  "  where  any  house  being  one  property,"  4c.  (Reads.) 
Now,  it  is  quite  clear  that  this  first  sub-section  deals  precisely 
with  the  same  case,  that  the  6th  Rule  of  the  Schedule  B.  of  the 
Act  48  George  III.  dealt  with.  That  is  the  case  where  the 
proprietor  of  an  entire  house  lets  it  out  in  different  portions  to 
different  tenants.  Under  the  48  of  George  III.,  he  was  held  to 
be  the  occupier  of  the  entire  house,  and  was  liable  for  the  entire 
duty  charged  upon  the  whole  house;  but  exemptions  having 
been  introduced  in  favour  of  trade  or  business  premises  since 
that  Statute,  it  seemed  reasonable  that  in  such  a  case  the  person 
who  is  described  hei'e,  or  the  person  chargeable  as  occupier  of 
the  house,  .that  is  under  Rule  6tb  of  Schedule  B.  the  proprietor 
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of  the  entire  haiue,  should  be  exempted  from  duiy  in  so  far  as  ^^^^^^^ 
portions  of  his  house  Lad  been  let  out  for  and  used  as  business         j^  ^     * 
premises  only.     Now,  that  is  the  object  of  the  first  sub-section     Soottibh 
or  the  first  clause  of  exemptions  in  this  Statute,  and  there  is  p^JJJ^S^ox 
just  one  other,  and  that  is  the  2nd  sub-section.     It  is  expressed  C  o.  ;• 

in  Tery  general  terms  undoubtedly,  but  its  meaning,  I  think, 
after  this  examination  of  the  Statute,  is  not  doubtful : — ''  Every 
house  or  tenement,"  Ac.  (Reads.)  Now,  be  it  observed  that 
this  deals  with  a  house  or  tenement  as  being  the  assessable 
subject.  The  assessable  subject,  apart  from  this  exemption 
altogether,  in  the  present  case  is  the  building,  and  the  entire 
building,  occupied  by  the  Scottish  Widows  Fund;  and  the  fair 
meaning  of  these  words  *'  Every  house  or  tenement,"  I  think, 
is  every  house  or  tenement  belonging  to  one  proprietor;  because, 
if  the  house  or  tenement  was  divided  between  several  proprietors, 
the  imrepealed  provisions  of  the  Act  48  G^rge  III.  would  make 
each  separate  proprietor  assessable  for  his  own  share  of  the 
duty.  Now,  taking  it  in  that  sense,  every  house  or  tenement 
belonging  to  one  proprietor  is  to  be  exempt  upon  certain  con- 
ditions. The  first  condition  is,  that  it  is  to  be  occupied  solely 
for  the  purpose  of  any  trade  or  business,  or  of  any  profession  or 
-calling.  If  it  is  not  occupied  solely  for  that  purpose,  it  is  not 
within  this  ^ub-section.  In  the  second  place,  while  there  is  a 
provision  that  a  care-taker  may  dwell  in  the  premises  without 
derogating  from  the  condition  that  it  is  to  be  occupied  solely  for 
business  purposes,  it  is  quite  clear  that  if  anybody  other  than  a 
<;are-taker,  or  higher  in  his  position,  or  different  in  his  character 
from  a  care-taker,  occupies  the  premises,  or  part  thereof,  those 
premises  are  not  within  the  exemption.  Tested  by  that  con- 
struction of  the  Statute,  what  have  we  here?  I  have  no  doubt  a 
care-taker  lives  in  the  area  flat  of  this  building,  and  if  he  were 
the  only  occupant  of  the  premises  besides  the  persons  who  carry 
on  the  business  of  life  assurance,  why,  that  would  be  no  objection 
at  all  to  the  application  of  the  exemption;  but  part  of  this 
assessable  subject  is  occupied  by  another  man  altogether,  as  a 
•  dwelling-house.  No  doubt  he  is  an  officer  of  the  Company  but 
it  does  not  in  the  least  degree  alter  the  nature  of  the  case  that 
he  is  an  officer  of  the  Company  because  he  occupies  the  upper 
floor  of  this  building  as  a  dwelling-house;  and,  therefore,  it 
cannot  be  affirmed,  in  the  words  of  this  clause  of  exemption, 
that  the  tenement  is  occupied  solely  for  business  purposes. 
I  think,  therefore,  that  in  this  case  also,  the  duty  has  been 
properly  laid  on. 

Lord  Deas, — Upon  the  first  of  these  cases,  Cowan  &  Strachan, 
I  really  have  no  doubt  at  all. 

The  second  case  is  attended  with  more  complexity,  but  after 
careful  consideration  of  the  arguments,  I  have  come  to  the  same 
conclusion  as  your  Lordship. 

Lrjrd  Mure. — My  Lord,  in  regard  to  the  first  case,  I  think  it 
is  quite  distinctly  ruled  by  the  decision  in  the  Union  Bank  case 
referred  to ;  I  have  no  doubt  tipon  that  point. 


254  EXCHEQUER  CASES  [a.o«  1880. 

f'sri^^^"       The  other  caae  has  been  argued  very  fully,     I  come  to  the 
inrf^"    same  conclusion  as  your  Lordship,   that,  under  the  proTisiims 
Soottish'     of  48  Geo.  III.,  and  the  rules  and- regulaidons  there  laid  down, 
^^^^*oN    *^®  property  belonging  to  the  Scottish  Widows  Fund  is  assessable 
UFD(  o.-).  ^g  ^^^  subject.     That  being  the  case,  the  only  point  for  con- 
sideration is,  whether  the  13th  section  of  the  Act  41  Victoria^ 
chapter  15,  exempts  that  property  from  the  assessment  to  which 
it  was  subjected.      Sub-section  2  is  very  precise,  to  the  effect 
that  the  exemption  is  applied  to  tenements  occupied  solely  foi^ 
the  purpose  of  any  trade  or  business.     That  is  not  the  case  with 
this  tenement.     One  of  the  flats  of  it  is  occupied  simply  as  a 
dwelling-house  by  one  of  the  officials,  who  gets  that  dwelling 
house  to  live  in,  and  so  does  not  come  within  the  descripti?dn  of 
the  sub-section  2  of  section  13,  and,  accordingly,  it  is  not  occupied 
solely  for  the  purposes  of  trade. 

lA)rd  Shand. — I  don't  think  it  necessary  to  say  anything 
about  the  case  of  Cowan  A  Strachan,  as  your  Lordship  has  said 
it  is  ruled  by  that  previous  case  to  which  reference  has.  been 
made. 

In  regard  to  the  case  of  the  Scottish  Widows  Fund,  the 
question  seems  to  turn  entirely  upon  th€^  meaning  to  be  attri- 
buted to  the  second  sub-section  of  clause  13  of  the  Statute 
41  Victoria.  Now,  I  think,  in  the  first  place,  in  regard  to  the 
facets  of  this  case,  as  appearing  on  the  statement  of  the  Com- 
missioners that  the  building,  the  whole  of  this  building,  ia 
plainly  occupied  by  the  Scottish  Widows  Fund  Society.  It 
is  true  that  part  of  it  is  used  as  a  dwelling-house  by  one  of  their 
servants ;  but  that  is  not  in  the  capacity  of  a  tenant,  but  simply 
as  representing  them,  and  his  occupancy  could  partly  be  brought 
to  an  end  at  any  time  they  chose.  Therefore  you  have  thia 
building  entirely  occupied  by  the  Scottish  Widows  Fund. 

In  the  next  place,  part  of  this  building  is  certainly  a  dwellings 
house;  and  that  being  so,  it  appears  to  me  that  the  only 
question  which  remains  is,  whether  the  words  '^  house  or  tenes> 
inent,"  in  sub-section  2,  are  not  to  be  read  as  referring  to  the 
whole  of  this  building  in  the  circumstancee  in  which  the  case* 
arises.  It  is  not  a  case  in  which  a  building  is  divided  amongst 
different  proprietors.  It  is  a  building  which  is  the  property  and 
in  the  occupation  of  one  proprietor ;  and  thai  being  so,  it  appears 
to  me  that  the  words  ''  house  or  tenement ''  in  this  section  must 
be  read  with  reference  to  the  whole  building,  and  unless  it  can 
be  predicated  that  that  building,  in  its  entirety,  is  occupied 
solely  for  the  purpose  of  trade  or  business,  or  profession  or  calling 
by  which  profit  is  gained,  the  exemption  does  not  apply.  You 
cannot  say  that  of  this  building,  because  part  of  it  is  used  as  a 
dwelling-house.  I,  therefore,  agree  in  the  result  arrived  at  by 
your  Lordships. 

Lord    President. — Affirm    the    determination    of    the    Com- 
missioners. 


^^ 
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No.  41.— CotJET  OF  ExcmauBB  (Sootlahd).— Pibm  Divi-       qj^I^^^^^ 

8I0N.     February  gist,  1880. 


In  re  Campbell. 


Inhabited  House  Duty.-^BooTns  an  ground  floor  of  a  builaing, 
otherwise  let  for^  and  occupied  as^  a  hotels  let  to  a  club. 
The  owner  assessable  for  the  whole  under  Rule  7/., 
48  Geo.  3  c.  bb,  Schedule  B. 


At  a  meeting  of  the  Commissioners  for  General  Purposes, 
acting  under  the  Property  and  Income  Tax  and  Inhabited 
House  Duty  Acts  for  the  district  of  Bute,  held  at  Rothesay, 
on  18th  November  1879,  for  the  purpose  of  hearing  and 
disposing  of  Appeals  under  the  said  Acts,  for  the  year 
ending  5th  April  1880,— 

Mr.  Nicol  Campbell,  advocate,  Edinburgh,  appealed  against  an 
assessment  of  410Z.  made  upon  him  for  Inhabited  House  Duty, 
at  the  rate  of  fti.  per  pound,  for  the  year  1879-80,  as  pro- 
prietor of  the  buildings  of  which  the  following  are  an 
account:  — 

A  few  years  ago  the  Appellant  became  by  succession  the 
owner  of  the  Queen's  Hotel,  in  the  West  Bay,  Rothesay;  and 
being  animated  with  a  desire  to  benefit  the  town,  he  proposed 
to  erect  an  entirely  new  building,  adjacent,  which  should  be 
occupied  as  the  head-quarters  of  the  Royal  Northern  Yacht  Club*, 
and  in  part  as  an  extension  of  the  hotel.  Accordingly  he  built 
an  addition,  which  is  referred  to  in  the  memorandum  or  articles 
of  agreement  produced.  On  the  street  floor  in  the  new  addition 
the  Club  occupy  a  reading-room,  a  committee-room,  steward's 
service  and  store  rooms,  and  lavatory.  From  the  entrance  hall 
leading  to  these  rooms  a  stair  leads  to  a  billiard-room,  also 
occupied  by  the  Club,  in  a  wing  behind  the  new  addition  (thei 
wing  being  part  of  the  new  addition).  From  this  stair  by  a 
landing,  and  by  an  ordinary  two-leaved  door  with  the  usual 
lock  and  fastenings,  entrance  to  the  dining-room,  called  in  the 
printed  memorandum  the  dining-hall  on  .the  first  floor,  is 
obtained.  This  is  the  dining-room  of  the  hotel  which  the 
members  of  the  Club  ure  entitled  to  use,  and  entrance  to  it  from 
the  hotel  is  had  by  an  ordinary  door  opening  from  the  lobby  of 
the  hotel.  This  room  is  entirely  in  the  new  addition,  and 
occupies  nearly  the  whole  space  of  the  first  .floor  of  such  addition. 
There  are  bedrooms  connected  with  the  hotel  in  the  floor 
immediately  above  the  dining-hall.  The  Club-house  is  open 
during  the  whole  year  for  the  use  of  the  members.     The  hotel 
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Imr*        consists  of  the  whole  of  the  old  building,  the  second  flat  of  the 

OufptaLL.    j|0^  building,  containing  dining-room,  Ac.,  and  the  third  flat 

•  of  the  new  building,  containing  bedrooms;  and  the  Yacht  Club 

part  consists  of  the  ground-floor  in  the  new  building  occupied  as 

before-mentioned  and  billiard-room  in  wing. 

The  door  by  which  there  is  internal  communication  between 
the  portion  of  the  building  le^  to  the  Club  and  the  hotel  has 
bolts,  and  was  not  opened  at  all  when  members  were  absent, 
which  was  generally  the  whole  winter.  The  hotel-keeper  has 
nothing  to  do  with  the  taking  care  of  and  cleaning  the  Club 
premises,  that  duty  being  attended  to  throughout  the  whole  year 
by  a  resident  steward  in  the  employment  of  the  Club. 

There  were  produced — (1),  lease  by  the  Appellant  to 
Mr.  W.  M.  Whyte,  for  thirteen  years  from  Whitsunday  1876,  of 
the  hotel  and  the  dining-hall  and  bedrooms  before  mentioned  in 
the  new  building  adjoining,  at  an  annual  r^t  till  1883  of  2702., 
by  which  it  is  declared  that  the  tenant  of  the  hotel  should,  as 
far  as  incumbent  on  him,  implement  Article  6  of  the  Articles  of 
Agreement  of  lease  of  the  club-house  after  mentioned;  and  that 
the  dining-hall  should  be  used  in  connexion  with  the  hotel 
alone,  "  and  that  while  the  members  of  the  Yacht  Club  may  have 
^*  access  thereto  from  their  own  premises,  they  shall  not  be 
*' entitled  to  use  it  otherwise  than  as  the  dining-hall  of  the 
''hotel;"  and  (2),  print  of  Articles  of  Agreement  of  lease  by 
the  Appellant  to  the  Yacht  Club,  for  15  years  from  1st  April 
1877,  of  the  rooms  of  the  Club,  together  with  the  use  of  the 
foresaid  dining-hall,  to  which,  as  stipulated  by  the  said  agree- 
ment, Ihe  Club  were  to  have  a  private  access,  at  an  annual  rent 
for  the  first  seven  years  of  140Z.,  by  Article  6  of  which  it  is 
provided  **  that  the  tenant  of  the  hotel,  or  his  servants,  or  any 
''one  living  in  the  hotel,  unless  he  be  a  member  of  the  Club, 
"  shall  have  no  right  to  the  use  of  any  of  the  rooms  set  apart  for 
"the  Club.'' 

The  occupancy  was  in  accordance  with  the  leases  referred  to, 
and  both  subjects  let  had  separate  and  distinct  entrances  to 
the  street,  with  the  internal  communication  before  explained. 

Rough  sketches  of  the  elevation  and  plan  of  the  buildings  are 
herewith  sent,  with  notes,  indicating  so  far  the  parts  occupied 
as  hotel  and  the  parts  occupied  as  club-house. 

Mr.  Alexander  Malcolm  Scott,  writer,  Glasgow,  commissioner 
and  attorney  for  the  appellant,  claimed  that  he  was  entitled  to 
exemption  from  assessment  for  house  duty  on  the  hotel  and 
club-house  in  terms  of  the  Act  48  Geo.  III.  chapter  55,  schedule  B, 
and  particularly  by  rule  14  of  said  schedule,  by  which  it  is  pro- 
vided that  '  where  any  dwelling-house  shall  be  divided  into 
'  different  tenements,  being  distinct  properties,  every  such 
'  tenement  shall  be  subject  to  the  same  duties  as  if  the  same 
'  W4is  an  entire  house,  which  duty  shall  be  paid  by  the  occur 
'  piers  thereof  respectively.'  He  contended  that  as  the  proper-  ' 
ties  let  were  clearly  distinct,  and  the  tenants  were  the  occupiers 
in  the  sense  of  the  Act  and  schedule  referred  to,  the  landlord 
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could  not  be  keld  liabloi  and  that  rule  6  of  the  schedule  referred         In  iv 
to  did  not  apply  to  the  present  case.  Oamfbmll. 

Mr.  John  Muat,  the  surreyor  of  taxes,  on  the  other  hand, 
contended  that  rule  6  of  said  schedule,  which  enacts  that 
'  where  any  house  shall  be  let  in  different  stories,  tenements, 

*  lodgings,  or  landings,  and  shall  be  inhabited  by  two  or  more 
'  persons  or  families,  the  same  shall  nevertheless  be  subject  to  and 
'  shall  in  like  manner  be  charged  to  the  said  duties  as  if  such 
'  house  or  tenement  was  inhabited  by  one  person  or  family  only, 

*  and  the  landlord  or  owner  shall  be  deemed  the  occupier  of  such 
'  dwelling-house,  and  shall  be  charged  to  the  said  duties,'  was 
applicable  to  the  present  case  in  respect  that  the  btiildings  were 
let  out  to  two  different  parties  as  before  mentioned,  and  there 
was  an  internal  communication  between  the  portions  let  to  the 
different  parties  by  means  of  a  door  between  the  dining-hall  and 
a  lobby  in  the  club-house;  and  that  therefore  the  appellant,  as 
landlord,  was  liable.  Further,  the  buildings  belong  to  one  pro- 
prietor, and  the  parts  occupied  by  the  different  tenants  being 
attached,  and  having  internal  communication,  were  therefore  not 
distinct  properties  chargeable  under  Rule  XIY. 

The  surveyor  in  support  of  his  contention  referred  to  cases 
No.  1077,  Scotch,  and  No.  9  of  cases  decided  by  the  Court  of 
Exchequer. 

The  Commissioners  unanimously  confirmed  the  assessment,  they 
being  satisfied,  while  admitting  the  hardness  of  the  case  to  the 
appellant,  that  the  surveyor  could  not  do  otherwise  than  assess 
him  as  landlord  or  owner. 

Mr.  Scott,  for  the  appellant,  immediately  upon  the  determina- 
tion of  the  Commissioners  being  given,  declared  on  behalf  of  the 
appellant  his  dissatisfaction  therewith  as  being  erroneous  in  point 
of  law,  and  now-  having  duly  intimated  in  writing  his  desire  that 
a  case  be  stated  and  signed  for  the  opinion  and  decision  of  the 
Court  of  Exchequer  in  terms  and  under  the  provisions  of  the 
''  Customs  and  Inland  Revenue  Act,  1874,"  such  case  is  now 
stated  accordingly. 

J.  A.  Mackechnie,  \  p 
John  M'Ewen,         /  ^^°"- 

Rothesay,  2Qth  January,  1880. 


Kinnear,  for  the  Appellant. — ^The  club  rooms  and  the  hotel 
are  two  houses.  The  means  of  access  from  one  to  the  other  is 
merely  for  convenience,  and  does  not  make  the  two  houses  into 
one.  Rule  VI.  was  intended  to  meet  cases  in  which  there  would 
be  difficulty  in  laying  the  tax  on  the  several  occupants.  This 
case  is  distinguishable  from  that  of  the  Scottish  Widows 
Fund  (a),  because  there  the  company  in  assessmeiit  wns  the 
actual  occupant  of  part  of  the  building. 

(a)  Ante,  p.  245. 
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CAMpnELL.        I^^d  President. — Solicitor  General,  do  you  consider  the  door 
of  communication  here  to  be  an  essential  part  of  your  caseP 

Solicitor  General. — ^No,  certainly  not. 

lA>rd  President. — 1  think  it  is  immaterial. 

The    Solicitor    General^    for   the   Commissioners   of    Inland 
Berenue,  was  not  called  on  to  reply. 


The  Lord  President. — ^My  Lords,  the  case  which  has  ni>w  been 
stated  by  Mr.  Einnear  witibi  his  usual  ability  and  ingenuity  has 
never  hitherto  been  determined,  but  I  think  it  has  been  all  but 
determined,  by  the  cases  which  have  been  recently  before  us. 
We  have  had  occasion  to  consider  the  6ih  rule  of  Sdkedule  B.  in 
the  48th  of  Geo.  III.,'  and  also  the  14th  rule,  and  upon  these 
occasions  I  certainly  made  up  my  mind  very  clearly  as  to  what 
was  the  meaning  of  both  the  one  rule  and  the  other;  and 
whether  I  did  upon  the  occasion  of  giving  judgment  in  the 
Scottish  Widows  Fund  case  precisely  interpret  these  rules  as  I 
am  prepared  to  do  in  the  present  case,  I  think,  at  all  events,  the 
way  in  which  we  dealt  with  these  rules  in  the  Scottish  Widows 
Fund  case  almost  necessarily  led  to  the  conclusion  in  this  case 
at  which  the  Commissioners  have  arrived. 

The  6th  rule  provides  that,  ''  where  any  house  shall  be  let  in 
''  different  stories,  tenements,  lodgings,  or  landings,  and  shall  be 
'*  inhabited  by  two  or  more  persons  or  families,  the  same  shall 
**  nevertheless  be  subject  to  and  shall  in  like  manner  be  charged 
''to  the  said  duties  as  if  such  house  or  tenement  was  inhabited 
'^  by  one  person  or.  family  only,  and  the  landlord  or  owner  shall 
*^  be  deemed  the  occupier  of  such  dwelling-house.''     The  14th 
rule  provides. that  ''where  any  dwelling-house  shall  be  divided 
".into  different  tenements,  being  distinct  properties,  every  such 
"  tenement  shall  be  subject  to  the  same  duties  as  if  die  same  was 
"  an  entire  house,  which  duties  shall  be  paid  by  the  occupiers 
"  thereof  respectively."     Now,  in  the  first  place,  there  is  a  clear 
distinction   in   both   these   rules   between   the   word   house   or 
dwelling-house   and   the   word   tenement.      The.  former   is   the 
larger  and  more  comprehensive  term,  and  signifies  the  entire 
building  which  is  divided  into  different  tenements  occupied  by 
f^fferent  persons*.     A  tenement  is  a  portion  of  the  dwelling-house 
separately  occupied.     These  are  plainly  the  statutory  meanings 
of  these  two  words.     And  that  is  borne  out  very  strongly  by  the 
13th  section  of  the  Customs  and  Inland  Revenue  Act  of  1878, 
sub-section  one,  which  I  need  not  read  because  in  the  whole 
course  of  legislation  on  this  subject  the  words  which  we  are  now 
construing  have  throughout  one  distinct  and  well  ascertained 
meaning.     Now  that  being  so,  what  is  the  provision  of  Rule  6. 
and  what  is  the  provision  of  Rule  14,  taking  the  two  together  P 
It  simply  comes  to  this,  that  where  a  dwelling-liouse,  meaning 
an  entire  block  of  building,  is  the  property  of  one  individual,  but 
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i«  divided  into  different  occupations  or  tenements  let  to  different  ^^J|^^^ 
tenants,  the  landlord  or  owner  of  the  entire  block  of  building  is. 
to  be  taken  as  the  occupier  of  the  entire  block  of  building,  and 
assessed  as  if  he  occupied  the  whole  himself,  but  where  the 
entire  block  of  building  is  divided  into  tenements  in  the  same 
manner  as  is  contemplated  by  the  6th  section,  but  these  tene- 
ments are  distinct  properties  belonging  tp  different  owners, 
then  the  incidence  of  the  duty  is  to  be  upon  the  occupant  of 
each  separate  tenement.  Now  if  that  is  the  distinct  and  clear 
construction  of  these  two  rules  there  is  an  end  of  this  case, 
bjecause  there  cannot  be  the  smallest  doubt  in  the  case  before 
us  that  the  entire  building  is  the  property  of  one  owner,  and 
it  is  let  in  separate  parts  to  two  distinct  tenants.  Therefore,  I 
am  clearly  of  opinion  that  the  determination  of  the  Commis- 
sioners is  right. 

Lord  Dew. — ^I  am  entirely  of  the  same  opinion. 

Ijord  Mure. — I  quite  concur,  and  I  have  nothing  to  add. 
The  words  of  the  6th  rule  are  quite  distinct. 

Lord  Shand. — I  am  of  the  same  opinion.  If  in  order  to 
make  this  one  house  within  the  meaning  of  Rule  6th  of  the 
Statute,  so  that  the  duty  on  that  house  should  be  chargeable 
against  the  landlord,  as  an  entire  subject,  it  wei^  necessary  to 
take  into  view  the  existence  of  the  door  of  communication,  I 
should  have  considerable  difficulty  in  affirming  the  decision  of 
the  Commissioners.  I  do  not  say  that  I  have  made  up  my  mind 
upon  it,  but  I  think  the  use  is  of  a  very  limited  kind,  and  it 
would  require  very  serious  consideration  whether  such  a  Com- 
munication and  such  a  use  would  make  this  one  house,  but  I 
agree  with  your  Lordship  in  thinking  that  really  there  is  no 
difficulty  under  Rule  6th.  The  simple  question  to  be  solved  is 
what, is  the  meaning  of  the  word  '*  house  **  in  the  opening  part 
of  that  ruleP  Does  it  or  does  it  not  mean  building?  And  I  am 
of  opinion  that  it  does  mean  building.  We  have  it  again 
occurring  at  the  end  of  the  rule — '^  house  or  tenement,' '  and 
there  the  word  '^  tenement  '^  is  used  as  meaning  the  same  thing 
as  **  house."  Biit  taking  it  as  house  or  tenement,  it  is  a  house  or 
tenement  let  in  ^'differentstories,  tenements,  lodgings  or  landings" 
that  is  dealt  with,  and  that  is  just  the  ordinary  case  of  a  large 
building  consisting  of  different  flats  which  the  landlord  or  proprietor 
has  let  off  in  different  flats.  If  he  has  done  so,  then  he  is  to  be  re- 
garded as  the  occupier,  and  he  is  the  person  who  is  made  subject  to 
tile  inhabited  house  duty.  The  practical  result  is,  I  think,  that 
those  who  are  imposing  assessments  of  this  kind,  and  collecting 
them,  are  entitled  to  treat  him  as  the  occupier  of  the  whole;  and, 
if  it  be  intended,  as  in  a  question  between  tenants  of  particular 
flats  and  the  landlord,  that  they  ought  to  bear  a  proportion  of  the 
inhabited  house  duty,  that  must  be  made  matter  of  arrangement 
or  stipulation  between  them  in  order  to  secure  that  object,  but 
in  a  question  between  the  Crown  and  the  landlord  of  such  a 
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house,  I  think  the  landlord  is  the  occupier  of  the  house  as  a 
whole. 

The  Lord  PrtHdent. — Then  we  affirm  the  judgment  of  the 
Commissioners. 

Solicitor  General. — ^And  find  the  appellant  liable  in  expenses. 

Lord  President. — ^Yes. 


l^wmret:.     jjq     42. — i^    the    Supreme    Court    of    Judicature    befobs 

THE  Court  of  Appeal  at  Westmutstbr. 


J.  W.  Yewens  (Surveyor  of  Taxes),  Appellant,  and  C.  Noakes, 

Respondent. 


Inhabited  House  Duty. — Exemption. — A  clerk  with  a  salary  of 
150Z.  a  year  is  not  a  ^'servant  or  other  person  ^^  within 
the  Tneaning  of  32  8f  33  Vict.  c.  14.  s.  11,  cr  41  <J-  42  Vict, 
c.  15.  s.  13  (2)  (a). 


At  a  meeting  of  Commissioners  for  Division  of  Southwark 
Surrey,  held  at  9,  Three  Crown  Square,  Southwark,  on  the 
16th  day  of  February,  1877,— 

Mr.  C.  D.  Field  appealed,  as  agent  for  Mr.  C.  Noakes,  of 
9,  Southwark  Street,  Borough,  Hop  Merchant,  against  a  charge 
for  Inhabited  House  Duty  of  5002.  at  9d.  per  pound  upon  the 
houses  Nos.  11  and  13,  Southwark  Street  aforesaid,  for  the  year 
187&-7,  such  houses  having  an  internal  communication  through- 
out, upon  the  ground  that  they  were  solely  used  for  trade  pur- 
poses and  only  otherwise  occupied  by  a  caretaker. 
— -_^ —  ■  ■■  I 

(a.)  The  11th  section,  H2  k  3iS  Vioc.  o.  14,  was  as  follows  :  *'From  and  after  the 
'*  oth  day  of  April,  oae  thousand  eight  hundred  and  sixty-nine,  any  tenement  or 
*'  pnrt  of  a  tenement  occupied  as  a  honse  for  the  purposes  of  trade  only,  or  as  a 
"  warehouse  for  the  sole  purpose  of  lodginir  goods,  wares,  oz  merchandise  therein, 
**  or  as  a  shop  or  counting-house,  or  being  used  as  a  shop  or  counting-houpe,  shall 
^*  be  exempt  from  inhabited  house  duties,  although  a  servant  or  other  person  may 
"  dvv  ell  in  such  tenement  or  part  of  a  tenement  for  the  protection  thereof." 

It  was  superseded  by  41  Jc  42  Vict.  c.  16,  section  IS  (2),  which  enacts  that 
'<  every  house  or  tenement  which  is  occupied  solely  for  the  pnrjKMes  of  any  trade 
"  or  buninesB,  or  of  any  profession  or  'tailing  by  which  the  occupier  sedcs  a 
**  livelihood  or  profit  shall  be  exempted  from  the  duties  by  the  said  Commis- 
'*  sionerH  upon  proof  of  the  facts  to  their  satisfaction,  and  iJiis  exemption  shall 
'*  take  effect  although  a  servant  or  other  person  may  dwell  in  such  house  or 
**  teneiieor.  for  the  protection  thereof/' 

lhi<t  prnvision  came  into  foroe  in  April,  1878.  The  assessment  under  the 
confiideration  of  the  Court  in  Yeweng  v.  Noake»  was  for  the  year  1876-7. 
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It    appeared    in    evidence    that    Mr      IiLei)elly     a  clerk    in     YawBMSv, 
Mr.  C.  Noakes's  employ  at  a  salary  of  150/.  per  annum,  with      noakeb. 
hj»  wife,  five  children,  and  a  serrant  girl  about  13  years  old, 
occupied  five  rooms  on  the  upper  portion  of  the  premises,  three 
on  the  second  floor,  and  two  attics,  coal  and  gas  free,  and  that 
his  wife  and  girl  cleaned  the  offices  in  the  building. 

It  appeared  in  evidence  that  Mr.  Kepell  was  only  occupying 
so  many  rooms  until  some  of  them  with  three  others  were  let, 
although  he  had  resided  in  them  for  two  years  and  a  half  without 
being  disturbed ;  it  was  also  stated  he  had  been  placed  there  in 
consequence  of  a  fire  having  occurred  on  the  premises  a  short 
time  before  taking  up  his  abode  in  them.  Mr.  Kepell  admitted 
ta  have  received  1(V.  advance  of  salary  about  Vi  months  before 
removing  into  the  above  premises  but  Qone  since. 

The  Commissioners,  considering  that  as  the  premises  were 
solely  used  for  trade  purposes,  and  believing  Mr.  Kepell's  position 
was  simply  that  of  a  caretaker,  allowed  the  exemption  claimed,, 
but  the  surveyor  contended  that  Mr.  £epell  was  in  a  much 
superior  position  tu  that  of  a  servant  or  other  person  referred  to 
in  the  11th  section  of  32  &  33  Yict.  c.  14,  which  did  not  embrace 
the  occupation  of  five  rooms  for  the  residence  of  himself,  wife, 
five  children,  and  female  servant,  in  a  building  containing  the 
offices  of  two  hop  merchants  only,  his  residing  on  the  premises 
was  for  other  purposes  than  a  caretaker,  rendering  him  liable  to 
assessment,  and  therefore  declared  his  disfmtisfaction  with  their 
decision,  and  required  them  to  state  and  sign  a  case  for  the 
opinion  of  the  High  Court  of  Juatice,  Exchequer  Division,  which 
we  hereby  state  and  sign  accordingly. 
Dated  this  22nd  day  of  June  1877. 

Thokas  B.  Simfsov. 
Cbawfobd  Bukkbtt. 

FBBDSRICK   SIMP8Q2U 

In   the   Exchequer  Division,    the   Court   (Kelly,    C.B.,    and 
Pollock,  B.)  affirmed  the  decision  of  the  Commissioners. 
Ye  wens  appealed. 


Sir  Hardinge  CUfa/rd^  S.O.,  and  Dicey ^  for  the  Appellant.-^ 
The  Act  says  *'  a  servant  or  other  person ''  in  the  singular,  and 
the  singular  was  intended.  The  whole  policy  of  the  Acis(a)  shows 
that  the  other  person  must  be  a  person  ejusdem  generis,  and  that  it 
was  not  intended  that  exempted  premises  should  be  inhabited 

(a)  57  Geo.  8.  o.  26. 1. 1.  TenemontB  whioh  have  bean  ooonpied  m  dwelllng- 
homee  not  to  be  charged  when  nied  tolely  for  porpoeee  of  trade  or  m  warehonies, 
Itfovided  that  the  ooovpier  zwide  In  a  home  dhacged  to  the  duty. 

5  Geo.  4. 0. 44.  i.  4.  Bzteadiiiir  the  aboTe  exemption  to  profenional  offioes,  Ac., 
with  the  nme  proTiso. 

6  Geo.  4.  0.  7.  •.  7.  The  Oominissionen  anthorieed  to  giye  a  lioenee  to  the 
OQinipier  oC  any  tnemant  within  the  above  eteMptions  for  one  of  hie  aerrants 
named  in  the  lioenee  to  abide  in  snoh  tenement  at  night  **  for  the  pnrpoaes  only 
tt^  watching  and  gnvding  the  aame.** 
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TBwmrsv.     by  a  perflon  who  would  otherwise  pay  duty  on  a  houBe  of  kia 
NoAKiB.       own. 


Molntyre,  Q.C.,.and  Oraham,  for  the  Beapondent. — Tke  Com- 
missioniers  have  found  that  the  building  is  used  tor  the  purposes 
of  trade  and  that  the  clerk  ii  placed  there  for  the  purposes  of  pro- 
tecting them.  In  BerU  v.  Rdbert3(a)  the  policeman  had  his 
family  living  with  hini.  The  clerk  is  a  servant  within  the 
meaning  of  the  Act.  The  restrictions  in  the  former  Acts  are 
abolished  by  32  &  33  Yici.  p.  14,  s.  11. 


BramweU,  LJ, — ^I  think  this  appeal  must  be  allowed.    Hi 
is  a  building  which  is  subject  to  the  duty,  unless  it  is  within 
ihe  exemption. 

Now,  I  do  not  desire  to  rely  too  much  upon  the  burden  of 
proof,  6r  the  burden  of  making  out  the  exemption  being  on  the 
Defendant;  and  that  this  is  not  a  ca<ie  in  which  a  tax  is  being 
imposed  upon  the.  subject,  but  a  case  in  which  a  tax  being 
imposed,  the  subject  is  endeavouring  to  get  rid  of  it  by  exemp- 
tion. I  do  not  desire  to  rely  too  much  upon  that,  as  I  never 
do  on  analogous  rules ;  but  I  think  one  ought  to  try  and  get  at 
the  meaning  of  the  Statute  as  well  as  we  can,  without  considmng 
on  whom  the  burden  of  proof  is.  But  still,  so  it  is ;  it  is  fcr  the 
Bespondent  to  show  that  he  is  within  the  exemption.  In  my 
opinion  he  does  not  do  so.  I  think  if  one  looks  at  the  Acts  of 
Parliameiit  passed  one  after  another,  one  can  see  what  the  object 
of  them  was.  The  object  of  them  was  to  remove  that  which 
was  practically  a  tax  upon  the  particular  trades  which  were 
subject  to  this  duiy  in  the  circumstances  under  which  they  were 
carried  on..  For  instance,  if  a  trade  could  not  be  carried  on 
without  a  warehouse  for  the  produce  of  the  trader's  manufacture, 
or  of  what  the  trader  dealt  in,  and  if  the  having  of  that  ware- 
house involved  the  necessity  of  having  a  caretaker,  why,  to 
charge  that  warehouse  when  there  would  be  no  analogous  tax 
upon  a  trade  or  produce  which  did  not  require  such  a  cariataker 
woidd  evidently  be  a  tax  upon  a  particular  trade,  just  as  though 
there  had  been  a  particular  tax  upon  a  hop  merchant,  say, 
for  instance.  The  Legislature  saw  that;  and  frokn  time  to  time 
they  have  recognized  that  there  must  be  a  caretaker  in  the  day 
time,  and  that  there  must  be  a  caretaker  in  the  night  time;  and 
that  in  all  reason,  if  a  man  is  to  take  caie,  he  must  be  at  liberty 
to  do  what  one  would  call  dwell  there;  that  is  to  say,  it  should 
not  be  necessary  that  he  shoidd  have  some  other  place  for  his 
true  dwelling,  at  which  first  place,  before  an  alteration  was  made, 
he  would  have  had  to  go  to  sleep,  or,  afterwards,  when  he  was 
at  liberty  to  sleep  where  he  took  care,  where  he  could  go  and 
take  his  meals.  ^  The  Statute  said,  rather  than  that  the  trade 
should  be  taxed  in  this  particular  way  which  involved  the  having 
^"  '  '  — ^i»—         ■     ^— —      II  ..    . ■      I  ^        II    — ^—       ,  — 
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of  a  caretaker,  and  houses  or  dwellings,  that  would  come  within     Ykwxvb  r. 
the  Inhabited  House  Duty,  they  should  not  come  within  it  if      Noakes. 
they  had  such  a  person  there  as  a  caretaker.     A  man  is  there, 
the  caretaker;  his  wile  is  there;  the  servant  is  there;  the  family 
are  there;   and  there  are  some  children  there;   but  how  can  it 
possibly  be  said  that  that  is  within  the  reason  or  the  principle 
of  legislation  to  which  I  have  called  attention  P     It  is  to  be 
observed,  that  it  is  not  legislation  for  the  benefit  of  the  care- 
taker, it  is  legislation  for  the  benefit  of  the  trade  or  trader.     As 
was  pointed  out  by  the  learned  counsel,   if  the  argiiment  in 
favour  of  the  Respondent  could  prevail,  the  Crown  would  lose 
the  benefit-  of  the  tax  on  an  inhabited  house,  which  otherwise 
it  would  of  necessity  get,  from  the  necessity  of  a  person,  a  care- 
taker in'  this  case,  occupying  an  inhabited  house,  the  whole  or 
part  of  an  inhabited  house  which-  would  otherwise  be  subject 
to  duty.     Therefore  it  is  a  mistake,  in  my  opinion,  to  i*onstrue 
these  sections  as  though  they  were  passed  for  the  benefit  of  the 
caretaker,    which   they   were  not;    they    were   passed    for  the 
benefit  of  the  trade  or  the  trader. 

It  may  be  said.  Then  what  is  the  conclusion  from  thatf  Are 
married  men  not  to  be  caretakers  P  I  do  not  say  that  they  are 
not  to  be;  but  what  I  say  is  that  the  house  which  they  take 
care  of  must  not  be  the  dwelling  of  themselves  and  their  family; 
and  that  if  it  is  made  the  dwelling  of  themselves  and  their  ' 
family,  it  is  not  within  the  exemption,  which  supposes  an 
exemption  in  the  case  of  a  caretaker  only.  I  think  the  meaning 
of  the  expression  in  the  Act  of  Parliament  is  plain,  it  says 
*'  servant  or  other  person,''  by  which  I  understand  this,  that  the 
'^'  other  person "  may  not  exactly  occupy  the  position  of  a 
servant,  he  may  have  undertaken  the  duty  of  taking  care  for  the 
proprietor  of  the  building,  but  not  necessarily  as  a  ^consequence 
of  being  a  servant.  A  servant  is  a  person  subj^t  to  the  com-  ^ 
mand  of  his  master  as  to  the  way  he  shall  do  his  work.  1  think 
the  statute  means,  that  the  person  so  employed  i^hall  be  a  person 
who  has  entered  into  a  contract  for  that  purpose,  or  who  has 
entered  into  a  contract  of  service  for  that  purpose,  and .  has 
agreed  to  do  it.  I  use  the  word  "  contract,"  not  as  speaking  of 
anything 'formal,  but  who  has  agreed  to  take  care  of  the  pre- 
mises, either  as  a  servant,  or  not  as  a  servant.  I  think,  there- 
fore, that  this  case  might  be  decided  on  the  general  considerations 
to  which  I  have  endeavoured  to  give  expression. 

But  as  to  this  particular  case,  with  very  great  deference  to 
those  who  thought  otherwise,  it  does  seem  to  me  impossible  to 
hold  jthat  this  particular  case  can  be '  within  the  intention  or 
within  the  spirit,  or  even  the  words  of  the  Act  of  Parliament. 
Here  is  a  man  and  his  wife,  having  a  servant  residing  within 
this  place  which,  as  far  as  they  i^re  concerned,  is  as  much  an 
occupied  dwelling  house,  to  the  extent  to  which  they  occupy  it, 
and  as  far  as  the  rooms  they  occupy,  as  a  part  of  the  house  can 
be;  and  it  is  impossible  not  to  see  on  the  evidence,  that  this 
gentleman,  I  can  only  call  him, — a  clerk  or  a  servant  if  you 

7W  0 
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Tewsnb  tr.    please, — it  is  impossible  to  say  that  he  is  not  residing,  or  having 

N6AK168.      the  benefit  of  a  residence  with  his  family  there.     I  think,  there^ 

fore,  that  whether  we  look  at  those  general  principles  to  which 

I  have  adverted,  or  to  the  circumstances  of  this  particular  case, 

it  is  not  within  the  Statute. 

I  did  intend  to  make  one  further  remark,  and  that  is,  that  I 
raally  do  not  see  where  this  is  to  stop.  If,  because  a  man  may 
be  there,  his  wife  may  be  there,  and  lus  children  may  be  there, 
and  his  servant  may  be  there,  wliy  might  he  nei  have  his  father 
and  his  mother,  if  he  was  a  good  man  and  took  care  of  them, 
and  they  were  part  of  his  family;  because  there  is  no  magic 
in  the  children  being  his  children ;  they  might  be  the  children 
of  his  wife,  and  not  his  children ;  and  if  he  has  his  children  and 
his  wife's  children,  why  not  his  father  and  mother,  and  why  not 
her  father  and  mother,  and  why  not  any  number  of  their  relations 
and  friends  that  his  sense  of  benevolence  may  induce  him  to 
make  a  part  of  his  family.     I  really  cannot  see  the  limit. 

Under  these  circumstances,  in  this  case  I  think  the  appeal 
should  be  allowed. 

Thesiger,  L.J. — I  agree  that  this  appeal  should  be  allowed, 
but  not  entirely  upon  the  same  grounds  as  those  stated  by  Lord 
Justice  Bramwell.  I  cannot  bring  myself  to  think  that  the 
exemption  from  inhabited  house  duty  which  trade  premises  enjoy 
is  necessarily  lost  from  the  fact  that  the  caretaker  is  put  in 
possession  and  occupation  of  the  house  with  his  wife  and  family. 
And  I  foimd  my  view  upon  this  point  upon  a  consideration 
partly  derived  from  previous  legislation  in  pari  materia^  and  the 
practice  of  the  Commissioners  under  such  legislation,  and  partly 
upon  considerations  derived  from  the  views  and  habits  of  the 
community,  with  reference  to  which  Acts  of  Parliament  ought  to 
be  construed,  and  with  reference  to  which  also  it  appears  to  me 
that  the  practice  of  the  Commissioners  .has  been  founded. 

After  referring  at  length  to  the  various  Acts  which  had  been 
quoted  in  the  arguments,  his  Lordship  continued — ^It  ap])ears  to 
me  that  if  this  were  a  case  so  far  of  an  ordinary  caretaker,  the 
mere  fact  of  that  caretaker  residing  in  the  trade  premises  with 
his  wife  and  family  would  not  exclude  the  occupier  of  the  trade 
premises  from  the  exemption  which  is  given  by  these  Acts.  But 
it  appears  to  me  that  this  is  not,  upon  the  facts  state4  to  us  by 
the  Commissioners,  the  case  of  an  ordinary  caretaker  at  all.  It 
is  the  case  of  a  man  who  goes  in,  not  merely  into  one  or  two 
rooms  in  the  basement  storey  of  the  house,  for  the  ordinary 
purpose  of  guarding  the  premises,  and  cleaning  them  up  in  the 
morning,  but  of  a  man  who  occupies,  with  his  wife  and  family, 
a  considerable  portion  of  the  dwelling,  sitting  rooms,  and  bed 
rooms,  and  occupies  them  also  not  merely  with  his  wife  and 
family,  but  with  a  servant,  for  the  purpose  of  attending  upon 
him  and  his  family.  Therefore,  upon  that  ground  akne,  it 
appears  to  me  there  is  sufficient  ground  upon  which  to  allow  this 
appeal. 
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But  tker«  is  another  ground  also  upon  which  I  am  of  opinion  Tbwsvb  « 
that  this  appeal  should  be  allowed.  The  words  of  section  11,  Noakbs. 
leaf  14,  of  the  32nd  and  33rd  Victoria,  include  the  case  of  a 
''servant  or  other  penion."  Now  what  is  the  meaning  of  the 
Legifllaiure  when  they  use  those  words?  It  appears  to  me  that 
the  Legislature,  in  using  the  term  '*  servant,"  is  using  that  term 
in  the  ordinary  and  popular  sense  of  it ;  that  is  to  say,  not  in  the 
sense  in  which  any  clerk  or  manager  is  called  the -servant  of  his 
employer,  or  in  the  sense  in  which  the  Judges  might  be  said  to 
be  the  servants  of  the  Orown,  but  in  the  sense  of  the  ordinary 
menial  or  domestic  servants ;  and  that  is  made  more  clear  by  the 
Act  of  6th  George  the  Fourth,  to  which  I  have  referred  already, 
which  speaks  of  a  man  or  woman  putting  into  premises  his  or 
her  servant  or  servants. 

Then  if  that  be  so,  what  is  the  meaning  of  the  words  '*  other 
person  '*  ?  Now  definitions  are  proverbially  dangerous,  and  I  do 
not  propose  to  define  exactly  what  the  words  ''  other  person  " 
may  mean;  but  this,  I  think,  is  obvious,  that  by  the  words 
^'  other  person  "  is  intended  some  person  of  the  same  kind  and 
description  as  a  servant  "standing  somewhat  on  the  same  footing 
and  subject  to  the  same  conditions;  and  I  think  a  very  good 
illustration  was  given  by  the  Solicitor-General  when  he  referred 
to  the  not  uncommon  case  of  a  policeman  being  put  into  an 
unoccupied  house  or  trade  premises  for  the  purpose  of  watching 
and  guarding  them.  But  if  that  be  the  proper  meaning,  as  I 
think  it  is,  of  the  words  ''servant  or  other  person,"  then  it  is 
obvious  that  a  cl^rk  with  a  salary  of  160?.  a  year  does  not  come 
within  such  words.  If  he  did,  where  are  you  to  stopP  The 
manager  of  a  bank,  a  foreman  with  high  wages,  persons  in  the 
position  almost  of  gentlemen,  might  be  put  in  under  this  Act  of 
Parliament  to  take  care  of  premises,  and  then  it  might  be  said 
that  those  particular  premises  were  subject  to  the  exemptions 
contemplated  by  the  Act. 

On  these  grounds,  therefore,  first  on  the  ground  that  even  if 
this  man  had  not  been  a  clerk,  he  was  not  within  the  exemption, 
because  he  was  in  the  premises  with  his  wife  and  fainily  and  a 
servant ;  and  upon  the  second  ground  that  being  a  clerk  with  a 
salary  of  150/.  a  year,  he  is  not  in  the  position  of  a  "  servant  or 
other  person  "  contemplated  by  the  Act;  upon  both  these  grounds 
it  appears  to  me  that  this  appeal  should  bd  allowed. 

I  would  merely  add,  that  with  reference  to  the  difficulty  which 
there  must  be  of  drawing  the  line  between  cases  under  this  Act, 
I  would  say  that  the  Commissioners  must  no  doubt  decide  the 
points  which  come  before  them  as  regards  these  matters;  and 
if  in  this  case  they  had  distinctly  found  as  a  fact  that  the  care- 
taker in  this  particular  instance  was  simply  the  caretaker,  and 
was  a  "  servant  or  other  person  "  wifhin  the  Act,  although  we 
might  think  the  decision  was  erroneouis  I  do  not  think  we 
should  be  justified  in  interfering;  but  in  this  case,  under  the 
terms  of  the  special  case,  the  object  of  the  Commissioners  appears 
to  be  to  submit  to  the  Court  the  very  question,  and  that  being 
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TBWKYSvb     SO,  we  are  justified  notwithstanding  their  belief  that  this,  was 
NoAKss.      tjjg  ^j^gg  of  a  caretaker  and  not  of  a  **  servant  or  other  person  " 

within  the  Act — we  are  justified  in  deciding  in  the  way  in  wjiich 

we  have  done. 

naggallay,  L.J, — I  agree  in  thinking  that  this  appeal  should 
he  allowed,  and  I  prefer  to  rest  my  decision  upon  the  ground 
that  upon  the  facts  stated  in  the  Special  Case,  Mr.  Keppel  had 
not  been  regarded  as  a  '^  servant  or  other  person,^'  dwelling  in 
the  tenement  in  question  for  the  protection  thereof  within  the 
intention  and  meaning  of  the  Statute. 

Without  expressing  any  opinion  as  to  whether,  if  Mr.  Kepi>el 
could  be  regarded  as  a  '*  servant  or  other  person,"  hia  dwelling 
upon  the  premises  together  with  his  wife  and  other  members  of 
his  family  would  deprive  the  Respondent  of  the  right  to  claim 
exemption,  I  should  be  disposed  to  doubt  whether  that  circum- 
stance alone  would  deprive  him  of  his  right  to  exemption. 

I  will  not  state  the  grounds  upon  which  I  hold  that  Mr.  Keppel 
was  not  a  **  servant  or  other  person  "  within  the  meaning  of  the 
Act,  because  they  have  already  been  stated  by  Lord  Justice 
Thesiger,  with  whose  remarks  upon  this  part  of  the  case  I 
entirely  agree. 

■ 

Appeal  nllowed,  without  costs. 
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PABT  XVIII. 


No.    43. — In   ths    Sttfbbke    Couet   <»    Judicature;    before 
THB  Court  of  Appeal  at  Westminster. 


Jones    (Surveyor    of    Taxes)    v.    The    Gwmmorthin    Slate 

Company. 


Income  Tax,  Schedule  A.,  No.  III.,  first  and  second  rules. — Works 
for  getting  slate,  are  slate  quarries  within  the  first  rule, 
and  the  fact  of  their  being  carried  on  underground  will 
not  bring  them  within  the  words  '^  other  mines  "  in  the 
second  rule. 


At  a  meeting  of  the  CommisBioners  of  Income  Tax  for  the 
Divisipn  of  Ardudwy  Uwch,  in  the  County  of  Merioneth,  held 
at  the  ''  Oriffin ''  Inn,  Penrhyndeudraeth,  on  the  28th  day  of 
March  1878. 

Mr.  Albert  Bromwich  as  cashier  to  and  on  behalf  of  the 
Cwmmorthin  Slate  Company,  Limited,  appealed  against  a  charge 
of  6,373Z.  made  upon  the  Company  in  the  assessment  under 
Schedule  D.  for  the  Parish  of  Festiniog,  for  the  year  1877-^,  in 
respect  of  profits  as  a  Slate  Company  tinder  Rule  1  of  No.  3  of 
Schedule  A.,  5  &  6  Yict.,  cap.  35. 

The  appellant  contended  that  the  concern  was  a  mine  and 
claimed  to  be  assessed  on  the  average  profits  of  the  five  pre- 
ceding years  under  Rule  2  of  No.  3  of  Schedule  A.,  5  &  6 
Yict.,  cap.  36,  (a)  and  that  the  concern  came  under  the  title 
**  and  other  mines." 

The  appellant  then  explained  that  originally  the  concern  was 
worked  in  the  open,  but  for  some  years  the  slates  have  been  got 
by  means  of  levels  driven  straight  into  the  mountain  to  a 
distance  of  from  250  to  300  vards,  those  levels  are  about  5  feet 
wide  and  7  feet  liigh,  the  whole  process  was  earned  on  under- 
ground. Under  the  Metalliferous  Act  they  are  deemed  to  be 
a  mine,  also  for  Poor  Law  and  other  purposes. 

The  annexed  document  was  also  put  in  by  the  appellant,  in 
which  Mr.  Justice  Blackburn  held  the  concern  to  be  a  mine.* 

Mr.  Jones,  the  Surveyor  of  Taxes,  on  the  part  of  the  Govern- 
ment, held  the  concern  to  be  a  quarry,  and  tiiat  the  wording  of 


(a)  This  rale  proridM  that  the  profits  of  '*  mines  of  coal,  tin,  oopper,  mandio 
iron,  and  other  mvnee,"  shall  be  asssMed  on  an  ayerag^e  of  five  years. 

*  **  The  annexed  docament "  was  the  short-hand  writer's  notes  of  the  Jadg^ment 
in  the  case  of  8Um  y.  Evam,  see  note  {h)  next  page. 
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Rule  1,  No.  3  of  Schedule  A.,  5  &  6  Vict.  cap.  35,  as  follows : 
of  quarries  of  stone,  slate,  limestone,  or  chalk,  on  the  amount  of 
profits  in  the  preceding  year,'*  is  decisive  of  the  question,  and 
that  it  is  impossible  to  regard  a  slate  quarry  as  a  mine  for 
Income  Tax  purposes. 

We,  the  Commissioners  present,  were  of  the  opinion,  that  the 
concern  was  a  mine,  and  gave  our  decision  accordingly,  where- 
upon the  surveyor  being  dissatisfied,  requested  a  case  for  the 
opinion  of  Her  Majesty's  Judges,  which  we  hereby  state  and  sign 
accordingly. 

Given  under  our  hands  this  26th  day  of  April  1878. 

John  Jones. 
A.  Osmond  Williams. 


In  the  Exchequer  Division,  the  Coiurt  (Kelly,  C.B.,  and  Pol- 
look,  B.)  reversed  the  decision  of  the  Commissioners. 

The  Cwmmorthin  Slate  Company  appealed. 

A,  L.  Smith,  for  the  Cwmmorthin  Slate  Company,  the  appel- 
lant in  this  Court. — The  slate  is  worked  by  mining  operations, 
and  the  Court  of  Queen's  Bench  has  held  that  for  the  purposes  of 
the  Metalliferous  Mines  Act,  1872,  this  concern  is  a  mine  (6). 
An  open  air  working  is  a  quarry,  but  work  under-groiind  is 
mining,  and  comes  within  the  words  ''other  mines''  in.  the 
second  rule  of  No.  III.  In  the  case  of  the  Duchess  of  Cleveland 
V.  Meyrick  (c),  a  testator  by  codicil  bequeathed  ''all  shares  in 
mines,"  of  which  he  should  die  possessed  to  his  wife  absolutely, 
and  it  was  held  by  Malins,  V.C,  that  shares  in  a  concern  which 
had  formerly  been  a  slate  quarry  but  was  then  worked  as  a  slate 
mine  passed  under  that  bequest. 

[Bramwell,  L.J, — Had  he  any  other  mining  property?  TJie 
Solicitor  General.  No;  and  I  think  that  is  given  as  the  reason 
for  the  decision  (d).] 

There  is  no  distinction  between  a  vertical  shaft  to  the  centre 
of  a  mine  and  a  horizontal  level  to  the  same  point. 

[Brett,  L.J. — The  distinction  in  this  Act  is  not  between  the 
modes  of  getting  the  thing,  but  between  the  things  got.  The 
judgments  of  the  Lord  Chief  Baron  and  Mr.  Baron  Pollock  seem 
to  be  given  on  that  ground.] 

Sir  Hardinge.GiJfardf  S.G.,  for  Jones,  Surveyor  of  Taxes. — 
Although  for  certain  purposes  this  working  might  be  considered 


(()  Sims  V.  Eranff  before  Blackburn,  Quain,  and  FieM,  J.J.,  on  the  2nd  June  1875, 

not  reported, 
(r)  L.R.,  37  Oh.  (N.8.),  125. 

(^d)  At  the  date  of  the  codicil  the  testator  does  not  appear  to  baye  posFea^ed  any  other 
mining  nharen,  bnt  he  afterwardn  acquired  eome,  which  were  in  hif*  posaea- 
sion  at  the  time  of  his  death.  Malins,  V.C  in  his  judgment  ssid  *'I  have 
"  no  doubt  that  his  (testatcrV)  object  was  to  give  to  his  wife,  the  present 
"plaintiff,  an  interest  in  this  quarry,  but  the  course  of  dealinflr  havinff  so 
**  completely  altered  the  nature  of  the  works,  he  considered  it  a  mine,  asd 
"  proT'erly  designated  it  as  such  in  the  codicil,  not  having,  9o  far  as  we  can 
"  judge,  any  other  mining  property  in  contemplation  at  the  time." 
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S8  a  mine,  yet  in  popular  language,  althongh  it  be  nndergronnd,  ^  (^^S^«. 
it  is  a  quarry.  Citee  a  book  entitled  **  Slate  and  slatenqnarrying,  tWiv  Sultb 
""  scientific,  practical,  and  commercial :  *'  by  D.  C.  Davies,  F.G.S.,  Oompawt. 
1878,  in  which  underground  quarries  are  fully  described,  but  the 
word  *'  slatenmine ''  is  not  used.  The  decision  under  the  Metal- 
liferous Mines  Act  had  reference  to  the  express  language  of  that 
Statute.  According  to  the  contention  on  the  other  side  this 
concern,  which  was  begun  as  a  quarry,  was  in  the  first  instance 
chargeable  under  the  first  rule  on  the  profits  of  the  preceding 
year,  but  the  moment  a  level  was  cut  its  character  was  changed 
and  it  became  chargeable  under  the  second  rule  on  an  average  of 
five  years.  This  shows  the  extreme  inconvenience,  and  almost 
absurdity,  of  that  construction  of  the  Act.  The  Legislature  took 
a  broad  and  general  view  of  the  way  in  which  these  things  are 
worked,  and  in  substance  it  is  said  that  stone  works  and  slate 
works  are  to  be  assessed  in  such  a  way,  and  iron  works,  and  lead 
works  in  such  another  way.  The  words  *'  other  mines  "  in  the 
iMCond  rule  cannot  be  extended  into  ^*  all  other  mines,"  because 
in  the  third  rule  we  find  **  alum  mines  or  works.'' 

A.  L.  Smith,  in  reply,  cited  Rex  v.  Inhabitants  of  Sedgley  (e), 
in  which  it  was  held  that  the  question  whether  an  excavation 
in  the  earth  from  which  limestone  is  obtained  be  a  mine  or  not 
is  a  question  of  fact. 


Bramwelly  LJ, — I  am  of  opinion  that  this  judgment  must  be  ^*  ^^•^  ^^*« 
affirmed.  I  really  think  the  case  is  a  clear  one.  The  question 
is  not  what  is  the  meaning  of  the  word  *^  mine  "  or  the  word 
''quarry"  in  the  abstract,  but  what  is  the  meaning  of  those 
words  in  this  particular  Statute.  I  think  the  meaning  of  them 
there  is  this,  that  the  rule  as  to  mines  applies  to  such  mines  as 
are  there  mentioned,  and  '^  other  mines  "  ejtudem  generis.  The 
words  *'  other  mines  "  clearly  do  not  mean  all  other  mines  because 
there  is  special  mention  afterwards  of  *'  alum  mines."  Whether 
there  are  any  other  mines,  metalliferous  or  other  mines,  in 
England,  than  those  enumerated,  I  do  not  call  to  mind  at  the 
present  moment,  but  even  if  there  were  not  there  are  other  metals 
no  doubt  than  those  enumerated  in  the  second  rule,  and  the 
word  '*  other  mines  "  might  be  very  prudently  put  in  by  the" 
person  who  drew  the  rule,  to  comprehend  such  cases  if  they 
should  arise.  I  think  therefore  the  meaning  of  '*  mines  "  in  that 
rule  is  mines  ejusdew,  generis.  This  certainly  is  not ;  and  it  seems 
to  me,  if  Mr.  Smith's  argument  were  a  valid  one,  it  would  come  to 
this,  that  he  was  not  liable  to  be  assessed  at  all  because  this  cer- 
tainly Is  not  a  mine  within  the  second  rule,  and  unless  it  is  a 
quarry  it  would  not  be  within  any  rule  at 'all.  But  really  in  my 
judgment  the  best  thing  you  can  say  of  it  is  that  it  is  a  quarry 

(«)  2  B.  4t  Ad.,  63. 
7411  A  3 
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•.OwM^B-  ^^^'^^  ^  ^  certain  extent  somewkat  in  the  way  that  inines  are 
THiH  SLATB  woiked.  It  is  a  quarry  worked  by  mining  operations,  but  it  ia 
CoMPAMT.  clearly  a  quarry.  I  do  not  want  to  go  into  deriyations  on  the 
precise  meanings  of  words,  but  one  understands  by  a  quarry  & 
work  in  which  something  is  cut  out  in  a  block  6t  a  large  shape, 
and  not  a  work  in  which  the  material  is  got  6ut  without  re- 
ference to  its  size  or  shape,  or  make,  as  iron  stone  or  iron  ore* 
or  coals  are,  accordingly  you  speak  differently  of  different  stone 
works,  you  say  a^  stone  quarry  and  a  stone  pit,  but  a  quarry  ia 
where  tiie  material  is  cut  out  in  blocks.  This  to  my  mind  ia 
clearly  a  slate  Quarry,  worked  however,  owing  to  its  nature  and 
condition,  with  certain  mining  operations,  or  operations  such 
as  are  used  in  mines.  I  thiiik  it  is  clear  that  the  judgment 
must  be  affirmed. 

Brett,  L.J.—^l  am  of  opinion  that  the  judgment  should  be 
affirmed.  I  thought  that  Mr.  Smith  did  make  out  that  as  a 
matter  of  fact,  looking  at  the  mode  of  working,  this  slate  waa 
obtained  by  mining  operations,  and  that  in  that  sens^  this  might 
rather  be  called  a  mine  than  a  quarry.  I  doubt  whether  any* 
body  who  went  to  look  at  these  works,  using  the  ordinary  mode 
of  describing  the  working,  woidd  say  that  this  was  a  quarry.  He 
would  rather  say  that  it  was  a  slate  mine,  and  it  seems,  to  me 
that  the  Court  of  Queen's  Bench  so  held,  and,  I  think,  rightly 
held,  that  is  to  say,  that*  the  operation  1^  which  this  slate  waa 
obtained  was  a  mining  operation,  and  that  it  was  therefore,  so 
far  as  the  workpeople  were  concerned,  a  mine,  and  for  thai  reason 
the  people  who  so  worked  were  entitled  to  the  protection  of 
miners  within  the  other  Statute,  but  nevertheless  I  am  of  opinion 
that  this  comes  within  the  first  class  of  the  Statute  under  which 
the  question  arises,  and  not  within  the  second  class.  It  seems  ta 
me  that  this  Statute  which  is  imposing  a  tax,  is  imposing  that 
tax  upon  that  which  is  worked  and  not  upon  the  mode  of  work* 
ing  it.  It  is  true  that  the  Statute  speaks  of  one  class  of  produce 
as  being  obtained  at  a  quarry,  and  of  another  class  of  produce 
as  being  obtained  at  a  mine,  but  I  apprehend  that  the  true  intent 
of  using  the  words  "  quarries  '*  and  ''  mines  "  is  only  to  fix  the 
place  at  which  the  tax  is  to  be  imposed,  or  in  other  words,  the 
I)ersons  upon  whom  the  tax  is  to  be  imposed ;  that  is  to  say, 
those  who  are  obtaining  the  profits  of  certain  produce  are  to  be 
taxed  in  one  way,  and  those  who* are. obtaining* the  profits  of 
certain  other  produce  are  to  be  taxed  in  another  way;  and  I 
should  think  myself  that  the  reason  of  the  difference  of  average 
is  on  account  of  the  mercantile  differences  between  the  sales  of 
the  different  kinds  of  product.  It  is  to  be  noticed  that  the  tax 
is  upon  profits.  That  implies  a  .sale  and  a  deduction  of  expenses, 
and  the  difference  of  average  probably  is  to  be  accounted  for  in 
this  way,  and  that  it  is  well  known  that  the  profits  on  those  matters 
which  are  in  the  first  class  are  tolerably  uniform,  whereas  it  is 
equally  well  known  that  the  profits  in  the  second  class  are 
exceedingly  varying  from  year  to  year.     Therefore  in  the  tost 
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class  the  Legislature  have  taken  the  one  year  and  in  the  second        JoNn 
class  they  have  taken  an  average  of  five  years.     That  seems  to  me   Jh^^TSISii 
to  show  that  the  words  '*  quarries  "  and  '*  mines  "  are  really  only     Compast. 
to^  fix  the  place  and  the  person,  and  have  nothing  to  do  really 
with  the  mode  of  working,  and  certainly  nothing  to  do  with  the 
subject-matter  of  the  taxation.     Then  if  that  be  true  the  question 
is  whether  the  slates  are  within  the  firot  class  or  whether  they 
are  ejusdem  generis  as  those  which  are  mentioned  in  the  second 
class.     It  cannot  be  doubted  that  they  are  named  in  the  first 
class   and   they   are   not   intended  to  be   named  in  the   second. 
Upon  the  proper  construction  of  the  Statute.  I  have  no  doubt 
that  the  decision  appealed  from  is  right.    « 

Cotton,  L.J. — I  am  of  the  same  opinion.  We  have  not  here  to 
decide  whether  or  no,  as  a  matter  of  definition,  this  work  is  a 
mine  or  whether  it  is  a  quarry — ^what  we  have  to  decide  is 
whether  the  profits  made  from  getting  the  slate  out  of  its  original 
bed  in  the  earth  are  to  be  dealt  with  under  one  or  the  other  rule. 
We  had  quoted  to  us  yesterday  a  book  in  which  even  the  work- 
ing of  slate  by  mining  operations  is  called  the  quarrying  of  slate, 
and  reference  is  there  made  to  underground  as  well  as  above- 
ground  quarries.  That  being  so,  I  think  the  true  interpretation 
•of  this  Act  of  Parliament  is  to  say  that  one  rule  refers  to  work- 
ing and  raising  such  substances  as  slate  and  limestone,  and  that 
the  other  refers  .to  such  substances  as  coal,  tin,  lead,  copper, 
mundic,  and  iron,  and  that  the  distinction  is  as  to  the  classes  of 
things  raised  from  the  earth,  and  not  as  the  modes  in  which  in 
particular  instances  they  happen  to  be  worked  and  raised.  Of 
course  the  decision  in  the  Court  of  Queen's  Bench  ilpon  that 
other  A6t  which  was  referred  to  is  not  at  all  inconsistent  with 
this.  There  the  matter  in  question  was  held  to  be  a  mine  within 
the  meaning  of  the  Act  intended  to  provide  for  the  safety  of 
those  who  were  engaged  in  certain  workings — in  certain  shafts 
•or  levels^— but  that  is  entirely  beside  the  question  as  to  whether 
or  no  the  profits  made  by  raising  from  the  earth  this  slate  come 
under  the  one  rule  or  the  other  rule. 

Appeal  dUmused  with  costs. 
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No.    44. — In    the    High    Court    of    Justice    (Exchequer 

Division),  March  1880. 


Watnet  &  Co.  -        -        -        -        AppellanU, 
MuSGRAVE  (Surveyor  of  Taxes)  -        Respondent, 


Income  Tax,  Schedule  D. — A  brewer  paying  a  premivnn  for  the 
lease  of  a  public-house^  for  the  purpose  of  letting  it  to  a 
tenant  under  covenant  to  buy  beer  brewed  by  him,  is  not 
entitled  to  a  deduction  on  account  of  the  gradual  exhaustion 
of  the  premium, 

Knowles  t;.  M' Adam- (a)  distinguished. 


Case  stated  for  the  Opinion  of  the  Court  by  the  Coininis8ioner& 
for  the  Special  Purposes  of  the  Income  Tax  Acts,  under 
**The  Customs  and  Inland  Revenue  Act,  1874,"  37  A  38 
Vict.  c.  16  s.  9.  as  to  Income  Tax  Assesshient  under 
Schedule  "  D." 

1.  At  the  meeting  of  the  Commissioners  for  Special  Purposes 
held  at  Somerset  House  on  January  3l8t  and  February  4th,  1879, 
for  the  purpose  of  hearing  appeals  under  the  Income  Tax  Acts 
for  the  year  ending  the  5th  April  1879,  James  Watney  and 
James  Watney  the  younger,  partners  in  trade,  carrying  on  the 
trade  and  business  of  brewers,  under  the  style  of  Watney  and 
C-ompany,  at  the  Stag  Brewery,  Pimlico,  in  the  Parish  of  Saint 
Margaret,  Westminster,  in  the  County  of  Middlesex,  duly 
appealed  against  an  assessment  made  on  them  under  Schedule 
D.  of  the  Act  16  &  17  Vict.  c.  34,  in  respect  of  the  profits  of  their 
trade. 

2.  The  appellants  were  represented  by  the  said  James  Watney 
the  younger.  At  the  hearing  of  the  appeal  the  Commissioners 
made  a  considerable  reduction  in  the  assessment,  but  they 
refused  to  allow  a  further  reduction  of  4,466Z.  which  was  claimed 
by  the  appellants  under  the  following  circumstances. 

3.  The  appellants  made  their  profits  in  trade  by  brewing  beer 


(a)  Ante^  p.  161. 
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and  by  selling  it  to  persons  who  might  think  fit  to  buy  it,  but  in      Watnkt 
order  to  increase  their  trade  it  has  for  years  been  their  practice    %(-jg^' 
to  buy  the   leases   for   various  terms  of   licensed    public-houses 
and  beer-houses,  and  then  to  let  such  houses  to  tenants  who 
covenanted  to  buy  of  the  appellants  all  the  beer  to  be  sold  in 
such  houses. 

4.  In  order  to  obtain  such  leases  the  appellants  are  obliged  in 
many  cases  to  pay  large  premiums  and  to  covenant  to  pay  a 
fixed  rent  for  a  term  of  years. 

.  9.  When  the  appellants  have  acquired  such  leases  they  let  the 
houses  to  tenants,  and  make  a  profit  by  the  sale  of  their  beer  to 
such  tenants  who,  as  before  stated,  covenant  to  buy  beer  solely 
of  the  appellants.  The  profits  made  by  the  sale  of  beer  to  these 
tenants  are  included  in  the  assessment,  and  the  appellants  claim 
that  for  the  purpose  of  arriving  at  the  just  balance  of  the  profits 
and  gains  of  their  said  trade,  it  is  necessary  each  year  to  make 
an  allowance  in  respect  of  a  portion  of  the  amount  which  was 
paid  by  them  to  acqiiire  the  leaseholds,  and  without  which  they 
would  not  have  been  able  to  make  any  profits  in  respect  of  the 
same,  and  that  such  allowance  represents  only  the  portion  of 
their  capital  exhausted  during  the  year  in  the  earning  of  the 
said  profits. 

6.  The  following  instance  has  been  stated  in  writing  on  the 
part  of  the  appellants  as  an  example. 

7.  The  appellants  had  recently  bought  the  lease  of  a  public- 
house  for  30  years,  for  which  they  paid  a  premium  oi  1,300Z., 
and  covenanted  to  pay  the  landlord  a  rent  of  106Z.  a  year.  Such 
lease  contained  the  usual  covenants  for  the  lessees  to  repair,  &c. 
The  appellants  let  such  public-house  to  a  tenant,  who  under  bis 
agreement  is  bound  to  buy  of  the  appellants  all  beer  to  be  sold 
in  the  house,  and  assuming  that  their  gross  profit  from  such  sale 
would  amount  to  60Z.,  which  profit  they  could  not  have  made 
unless  they  had  expended  the  1,3002.  in  purchasing  the  lease, 
they  claimed  that  the  balance  of  profits  and  gains  on  which  they 
were  to  be  assessed  should  be  less  than  that  sum  of  43Z.,  beiiig 
the  portion  of  the  said  sum  of  1,300L  which  had  been  exhausted 
during  the  year  by  reason  of  one  year  of  the  term  having  run 
out,  namely,  one  30th  of  the  said  sum  of  1,300Z.  In  the  assess- 
ment to  the  income  tax  the  60Z.  profit  from  the  sale  of  the  beer 
was  included. 

8.  The  said  sum  of  4,466Z.  consisted  of  the  aggregate  of  various 
sums  relating  to  the  leaseholds  in  which  capital  of  the  appellaniH 
was  invested  as  mentioned  in  paragraphs  4  and  5,  and  arrived  at 
in  the  same  manner  as  the  sum  of  43Z.  mentioned  in  the  last 
jparagraph. 

9.  But  for  the  expenditiire  of  the  capital  to  pay  the  premiums 
the  leaseholds  out  of  which  profit  is  made,  as  mentioned  above, 
could  not  have  been  acquired,  nor  such  profit  made*,  and  each 
year  a  portion  df  the  premium  paid  is  exhausted. 

10.  The  Commissioners  were  of  opinion  that  the  claim  to 
reduce  the  assessment  by  4,466Z.  ought  not  to  be  allowed. 
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Watkxt  XI.  The  question  for  the  opinion  of  the  court  is  whether  the 

MusoBAYB.  Commissioners  were  right  in  refusing  the  said  allowance.  If 
they  were  right  the  assessment  is  to.  be  confirmed,  but  if  they 
were  not  right  then  it  is  requested  that  this  case  be  remitted  to 
the  Commissioners  with  the  opinion  of  the  court  thereon,  in 
order  that  they  may  reduce  the  assessment  accordingly. 

12.  The  said  James  Watney  the  younger,  immediately  after 
the  determination  of  the  said  appeal  by  the  Conunissioners, 
expressed  his  dissatisfaction  with  the  same  as  being  erroneous 
in  point  of  law,  and  duly  required  the  Commissioners  tb. state 
and  sign  a  case  for  the  opinion  of  the  Exchequer  Division  of  the 
High  Court  of  Justice  under  the  provisions  of  the  Act  37  and  38 
Vict.  cap.  16,  which  we  have  stated  and  do  now.  sign  accordingly. 

Dated  15th  April  1879. 

D.  O'CoNNELL,  1  Special 

B.  M.  Lynch,  J   Commissioners. 

Somerset  House,  London. 


Note. — At  the  hearing  of  the  case  a  difficulty  having  arisen 
from  the  fact  that  the  case  does  not  set  forth  the  amount  of  rent 
received  by  the  appellants,  the  Attorney-General  for  the  respondent 
expressed  his  willingness  to  admit,  for  the  sake  of  argument,  that 
the  rent  received  did  not  cover  the  exhaustion  of  the  prernium. 


Grantham,  Q.C,  for  the  appellants. — Where  the  appellants 
have  sunk  a  sum  of  money  in  purchasing  the  lease  of  a  house,  in 
which  they  can  make  a  profit,  a  proportion  of  the  money  so  sunk 
should  be  allowed  every  year  off  the  gross  profits  they  make. 
They  are  entitled  to  deduct  all  expenses  they  are  put  to  in 
order  to  make  a  profit.  Whether  it  is  by  advertising,  or  by 
paying  premiums  which  will  be  lost  at  the  end  of  the  term,  the 
cost  of  increasing  sales  is  a  deduction  from  the  gro  s  profit. 

[Kelly,  C.B. — If  any  brewer  chooses  to  give  dinners  to  the 
publicans,  and  in  return  they  say,  '*  Well,  we  will  buy  a  quantity 
*'  of  beer  from  you,"  you  might  just  as  well  deduct  that.] 

Brewers  pay  large  sums  of  money  for  leases  in  order  to  get 
tenants  compelled  to  buy  their  beer.  It  makes  no  difference 
whether  they  pay  a  sum  down  or  a  sum  per  annum  for  the  right 
of  selling  beer  at  a  particular  place,  and  they  are  entitled  to 
deduct  the  cost  to  which  they  have  been  put  to  be  able  to  sell 
that  particular  beer.  Before  the  publican  can  take  the  beer  the 
brewers  have  to  provide  the  house,  and  in  providing  the  house 
Ihey  sink  the  premium. 
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Cites  Knowles  v.  M'Adam  (a)  and  quotes  frctoi  judgment  of 
Kelly,  C,B,  (h).  '*  But  he  has  right  to  take  into  consideration, 
**  before  the  amount  of  the  profit  can  be  said  to  be  ascertained, 
**  all  that  he  has  expended  of  every  description  in  order  to  enable 
'*  him  to  acquire  the  right  to  the  article,  that  is,  the  right  to 
**  dispose  of  it,  and  thus  to  obtain  the  sum  in  respect  of  which 
**  he  is  to  be  assessed."  Now  that  is  exactly  the  case  here  (c). 
The  statute  forbids  any  deduction  '*  for  any  disbursements  or 
**  expenses  whatever  not  being  money  wholly  and  exclusively 
**  laid  out  or  expended  for  the  purposes  of  such  trade  "  (d),  and 
the  converse  must  hold  true  that  you  are  entitled  to  deduct 
money  which  is  wholly  and  exclusively  laid  out  for  trade,  and 
this  money  is  so  laid  out  and  lost,  never  to  be  recovered,  but  to 
be  completely  exhausted. 


Watwkt 
r, 

MUSGBAVE. 


Sir  John  Holker,  A.G,,  for  the  respondent,  was  not  called  on 
to  reply. 


Kelly,  C.Bn — I  am  clearly  of  opinion  that  the  Crown  is  en- 
titled to  the  judgment  of  the  Court.  The  distinction  given  to 
the  costs  and  expenses,  the  aggregate  of  which  is  to  be  deducted 
from  the  price  realised  by  whatever  quantity  of  beer  is  made 
and  sold  in  the  course  of  the  year,  is  that  it  is  merely  and  only 
the  costs  and  expenses  of  production  of  the  article  that  are  to  be 
deducted.  In  this  case  it  is  claimed  to  deduct  not  the  costs  of 
production  of  the  article,  but  expenses  incurred  and  money  dis- 
bursed to  promote  and  increase  the  sale  of  the  article  after  it  has 
been  produced  and  for  the  expenses  of  sale.  I  am  not  aware  of 
any  authority  to  be  found  in  the  statutes  or  any  text  book  for 
deducting  such  expenses  in  ascertaining  the  amount  of  profit 
which  is  to  be  assessed  under  the  Income  Tax  Act.  I  am  not 
aware  that  there  is  any  authority  whatever  for  any  deduction 
of  any  expenses  whatsoever  incurred  after  the  beer  is  produced 
and  really  to  promote  or  increase  the  sale.  In  the  first  and 
ordinarv  case,  I  do  not  go  so  far  back  as  the  imposition  of  the 
Income  Tax  during  the  administration  of  Pitt  and  Ferceval  and 
afterwards  Lord  Liverpool,  but  I  take  the  cases  and  authorities 
and  practice  which  have  existed  under  the  Act  of  Parliament 
from  the  time  when  Sir  Robert  Peel  revived  the  Income  Tax  in 
1842,  from  that  time  to  the  present  day,  that  is  a  period  of  some 
38  years;  and  I  am  not  aware  that  in  the  whole  of  that  period 
any  exception  or  qualification  has  ever  been  introduced  by  law 
or  under  authority,  or  on  the  construction  of  the  statutes,  which 
at  all  affects  the  mode  in  which  the  profits  of  the  trade  of  a 
brewer  shall  be  assessed  and  taxed,  and  that  is  confined  entirely 


11  March 
ISSO. 


(a.)  Anfey  p.  161.  (ft.)  Ante,  p.  173. 

(r  )  Sm  per  Kolly,  C.B.,  ptuit,  p  278 

(//.)  6  &  6  Viot.  c.  H5.  8.  100  I  at  ral^,  Ist  and  2nd  catefl,  Sch.  D. 
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Watnby  and  exclusively  to  the  costs  and  expenses  incurred  in  the  pro- 
MnsoBATK.  ^^^*^^^  o*  *^e  article.  I  do  not  pretend  to  enumerate  in  detail 
what  all  those  costs  and  expenses  are^  but  amongst  other  things, 
the  Attorney-General  or  the  Solicitor-General  in  the  course  of 
this  argument  alluded  to  one  third,  or  in  some  cases  it  might 
I)ossibly  be  the  whole,  but  in  the  case  referred  to  it  was  one  third 
of  the  rent  of  the  premises  or  building  or  buildings  in  which  or 
upon  which  the  beer  was  produced.  Without  those  premises  and 
paying  for  them  the  rent,  the  beer  could  not  be  produced.  It 
could  not  be  produced  in  the  open  air ;  you  must  have  a  brewery, 
and  you  must  have  building  or  buildings  of  some  kind  in  a 
case  like  this,  a  very  large  and  spacious  building  in  which  the- 
beer  is  to  be  manufactured.  The  annual  cost  of  that  building, 
whether  it  be  one  third  of  the  supposed  rent  or  any  other  pro- 
portion, is  necessarily  a  deduction  and  a  proper  deduction.  Then 
there  is  also  the  cost  of  the  raw  material,  without  which  the  beer 
could  not  be  produced.  That  raw  material  in  this  case  consists 
of  very  large  quantities  of  malt  and  hops,  and  the  costs  of  those 
large  quantities  of  malt  and  hops  to  the  brewer  of  course  con- 
stitute a  portion  of  the  expenses  of  production.  Besides  that, 
in  a  case  like  this,  if  there  be,  as  I  suppose  there  are,  a  great 
many  servants  and  labourers  and  persons  of  that  description 
employed  in  the  manufacture,  that  is,  in  the  production  of  the 
beer,  their  wages  must  be  taken  into  consideration.  To  put  a 
supposed  case  with  regard  to  the  precise  amount  of  the  profits  of 
these  gentlemen  in  one  year  in  which  they  carry  on  their  trade, 
supposing  they  sell  beer,  and  the  aggregate  price  of  the  whole 
quantity  sold  is  half-a-million  of  money  in  the  course  of  the  year ; 
and  of  that  400,000Z.  is  spent  in  producing  the  beer,  that  is,  in  the 
annual  rent  of  the  premises  within  which  the  beer  is  produced 
and  without  which  it  could  not  be  produced  at  all,  the  price  of  the 
large  quantities  of  malt  and  hops,  and  the  wages  of  a  g^reat 
number  of  labourors  whom  they  may  employ  in  assisting  in  the 
manufacture  of  the  beer,  and  there  may  be  other  expenses  which 
may  be  found  enumerated  sometimes  in  the  statute  or  statutes, 
and  sometimes  in  books  of  authority,  to  which  I  need  not  refer, 
whatever  they  may  be ;  whenever  in  actual  practice  the  question 
has  been  considered,  or  where  the  question  has  been  considered 
in  a  court  of  law  as  in  a  case  like  this,  they  will  be  found  to  be 
exclusively,  simply,  and  merely  costs  incurred  in  the  production 
of  the  ai*ticle  which  is  sold.  Now,  for  the  first  time,  as  far  as  I 
am  aware,  I  may  say  from  the  time  of  the  income  tax  being  first 
laid  on  by  Pitt  until  the  present  year,  it  is  sought  to  include  in 
the  sums  to  be  deducted,  so  as  to  ascertain  the  balance  which 
would  constitute  the  net  profits  of  the  concern,  the  amount  of 
profits  liable  to  be  assessed  to  the  income  tax.  It  is  contended 
that  sums  of  money  expended  no  matter  how,  not  in  the  manu- 
facture, but  after  the  production  of  the  article,  and  after  the 
completion  of  all  that  is  necessary  to  determine  what  the  expenses 
of  production  are,  and  what  the  quantity  of  beer  sold  is,  it  is  now 
for  the  first  time  sought  to  deduct  from  the  price  of  the  beer,  in 
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order  to  ascertain  the  net  profits,  the  expenses  incnrred  after  the      Watsxt 
beer  is  produced,  and  indeed  after  the  beer  is  sold,  or  it  may  be    n^gQ^yi^ 
not  after  it  is  Bold,  but  after  it  is  produced  and  completely  ready 
for  sale,  in  order  to  promote  the  sale  or  increase  the  quantity  of 
the  sale.     I  myself  by  way  of  illustration  put  the  case  of  adver- 
tisements.    No  doubt  many  houses,  and  the  trade  of  brewers  for 
aught  I  know,  and  I  believe  it  has  been  so,  but  many  houses 
engaged  in  the  manufacture  of  various  articles  of  trade,  after 
those  articles  are  prepared,  or  while  those  articles  are  preparing, 
with  a  view  of  increasing  the  quantity  of  the  sale,  spend  a  large 
sum  of  money  in  advertisements.       That  practice  has  existed 
more,  perhaps,  of  late  years  than  before;  but  in  more  than  30 
years  tiiat  have  passed  since  Sir  Kobert  Peel  revived  the  income 
tax  I  am  not  aware  that  any  attempt  has  been  made  until  the 
present  day  in  the  present  case  to  claim  to  deduct  from  the 
amount  received  from  the  sale  of  the  whole  quantity  of  beer  sold 
during  the  year  the  costs  of  advertisements  by  means  of  which 
the  quantity  of  beer  sold,  in  the  cdOrse  of  the  year  may  be  con- 
siderably increased,  but  which  has  no  reference  and  bears  no' 
part  at  all  in  the  production  of  the  article.     The  present  case  i» 
another  instance  not  of  advertisements,  but  of  expenses  incurred, 
it  may  be,  or  a  sum  of  money  paid  in  order  to  induce  a  publican 
or  a  class  of  publicans  to  purchase  quantities  of  beer,  which  i» 
exactly  of  the  same  character  as  those  incurred  in  advertisements. 
It  may  be  necessary  to  take  those  expenses  into  consideration  in 
ascertaining  the  net  profits  of  a  commercial  firm  during  any 
given  year  or  time ;  but  inasmuch  as  it  has  never  been  attempted, 
or  even  suggested,  that  such  expenses  shoidd  be  taken  into  con- 
sideration in  ascertaining  the  difference  between  the  cost  of  pro- 
duction and  the  money  realised  in  the  course  of  the  year  by  the 
sale  of  beer,  I  do  not  think  we  ought,  even  if  the  justice  of 
the  case  required  it,  to  deal  with  this  in  the  way  suggested.     No 
doubt  the  sale  of  any  commodity  is  promoted,  so  that  the  profita 
of  the  trader  are   greatly  increased,   by   means   of  incurring 
expenses  of  this  character,  such  as  the  expense  of  purchasing 
leases  and  purchasing  public-houses,  and  letting  them  to  tenants 
who  become  purchasers  of  the  beer,  by  means  of  which,  no  doubt, 
the  beer  sold  in  the  course  of  the  year  may  be  considerably  in- 
creased, and  thus  the  profits  during  the  year  may  be  considerably 
increased;  but  before  I  can  admit  any  such  anomaly,  I  shall 
require  that  the  title  to  deduct  such  expenses,  such  au  outlay  of 
money,  should  have  been  affirmed  by  some  court  of  appeal,  or 
expressly  authorised  by  some  Act  of  Parliament  to  meet  the 
justice  of  the  case.     Those  expenses  are  of  a  totally  different 
character  from  the  mere  cost  a|  production,  and  in  the  absence 
of  any  Act  cf  Parliament,  I  cannot  myself  be  the  party  to  admit- 
ting what  would  be  an  entirely  new  principle  in  relation  to  the 
operation  of  the  income  tax,  and  which,  whether  it  would  be  just 
or  not,  would  be  a  novelty  to  the  law  of  England.     Under  these 
circumstances,  it  only  remains  for  me  to  observe  that  in  the  case 
cited  (a)  the  decision  to  which  I  was  a  party,  and  which  has  been 
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Watnet  adverted  to  by  my  brother  Hawkins  in  the  course  of  the  argu- 
M17SOBAVIB.  nient,  was  a  totally  different  case.  It  was  a  case  in  which  it  was 
really  a  portion  of  the  actual  expenses  incurred  in  the  production 
of  the  article  in  question,  it  was  a  depreciation  to  a  very  consider- 
able amount  of  the  property  which  had  been  leased  to  the  parties, 
and  which  had  occurred  in  the  course  of  the  production  and  by 
means  of  the  production  of  the  article  itself ;  and  the  mere  dicta 
of  the  judge's  casual  expressions  in  half  a  sentence  are  not  what 
should  be  regarded  as  a  decision  in  favour  of  this  appellant's 
contention.  It  appears  that  the  expenses  which  are  sought 
to  be  deducted  here  are  of  a  character  and  description  quite  un- 
connected with  the  production  of  the  article,  and  if  they  are  to 
be  allowed  to  be  deducted,  it  must  be  by  an  Act  of  Parliament 
or  a  decision  at  least  of  a  court  of  the  last  resort. 

Hawkins^  J. — I  am  also  of  opinion  that  the  Crown  is  entitled 
to  our  judgment.  I  have  listened  very  attentively,  and  I  have 
thought  a  good  deal  over  the  matter,  and  the  arguments  of  Mr. 
Grantham  failed  to  convince  me  that  there  is  any  ground  at  all 
for  allowing  this  deduction.  The  assessment  is  to  be  made  on 
the  profits  of  trade,  and  the  Act  under  which  the  assessment  is 
made  prescribes  the  mode  in  which  the  assessment  is  to  be  made. 
It  sets  forth  in  the  schedules  those  matters  which  may  or  may 
not  be  claimed  by  way  of  deduction,  and  I  have  failed  to  find  in 
the  Act  itself  any  ground  whatever  for  saying  that  a  public- 
house  which  is  bought  for  the  purpose  of  inducing  persons  to  deal 
with  the  occupier  of  it  is  to  be  considered  as  a  trade  deduction 
so  as  to  diminish  the  amount  of  profit  of  trade  which  would 
otherwise  be  assessable.  I  fail  to  see  anything  at  all  which 
would  justify  such  a  contention.  The  house  itself,  it  seems  to 
me,  is  a  matter  totally  apart  from  the  trade.  The  trade  consists 
to  the  brewer  in  manufacturing  the  beer,  in  selling  it  to  the  cus- 
tomer, and  when  it  has  got  into  the  customer's  hands  at  a  fixed 
price,  the  price  that  is  paid  for  the  beer  minus  all  those  charges 
which  are  strictly  incidental  to  the  production  of  it  which  are 
clearly  those  matters  which  are  to  be  deducted,  then  remains  the 
profit  which  is  liable  to  be  assessed.  As  at  present  advised, 
I  do  not  myself  go  to  the  extent  of  saying  that  under  np  circum- 
stiinces  could  the  costs  of  conveying  the  beer  to  the  consumer  be 
allowed  as  a  deduction,  as  a  legitimate  trade  expense,  and  for 
:this  reason:  If  the  costs  of  conveying  the  beer  to  the  customer 
were  not  incurred,  the  customer  himself  would  be  obliged  to  go 
to  the  brewery  and  fetch  his  own  beer,  and  it  stands  to  reason 
that  the  price  paid  at  the  brewery  by  the  customer  who  carried 
it  away  and  delivered  it  at  his  own  house  for  himself,  woidd  be 
less  than  the  price  which  it  realised  where  the  brewer  himself 
conveys  it  to  the  public-house,  and  delivers  it  to  his  customer. 
It  is  not  necessary,  however,  to  determine  that  question,  though 
I  am  far  from  saying  myself  that  such  a  deduction  as  that  might 


(a.)  Xnoinles  ▼.  Me  Adam,  ante  pp.  161  and  276. 
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not  be  allowed ;  but  here  there  is  a  considerable  expense  incurred  Watnet 
in  carrying  on  the  trade.  I  do  not  find  the  house  in  the  least  iftraokAVB. 
degree  has  anything  to  do  either  with  the  manufacture  of  the 
beer,  with  the  conveyance  of  it  from  the  brewery  to  the  house,  or 
with  the  price  paid  by  the  public  for  it.  The  house,  it  is  true,  is 
or  may  be  a  valuable  adjunct  to  the  brewery  by  increasing  the 
number  of  customers ;  but  the  house,  whether  it  yield  a  profit  or 
a  loss  to  the  brewer,  is  not  in  the  least  degree  connected  with 
the  trade  profit  of  the  brewery.  The  rent  of  the  house  is  not 
taken  into  consideration  by  the  brewer  in  considering  what  are 
the  incomings  of  the  trade,  neither  are  the  outgoings  of  the 
house  to-be  taken'  into  consideration  when  we  come  to  consider 
the  out-goings  of  the  trade.  If  there  is  a  lease  and  the  rent 
does  not  equal  that  which  the  brewer  has  to  pay  for  it,  surely 
he  cannot  deduct  the  difference  between  the  rent  which  he 
receives  and  the  rent  which  he  has  to  pay  as  an  expense  of 
trade,  the  trade  of  a  brewer  consisting  of  the  manufacture  of 
beer,  and  the  selling  it  to  his  customer.  I  cannot  myself,  I 
confess,  see  the  difference  between  this  case  and  the  illustration 
I  put  in  the  course  of  the  argument.  If  a  man  has  a  piece  of 
ground  upon  which  he  is  minded  to  speculate  and  build  for  him- 
self a  brewery  and  carry  on  in  that  the  business  of  a  brewer,  if 
in  order  to  bring  custom  to  his  brewery  he  builds  on  that  ground 
a  couple  of  hundred  houses,  imposing  upon  each  tenant  of  the 
houses  he  has  so  built  the  obligation  of  buying  beer  from  him, 
and  by  the  sale  of  the  beer  to  his  customers  so  obtained  he 
makes  a  profit  of  1,000Z.  or  2,000Z.  a  year,  I  cannot  see  myself 
upon  what  possible  grounds  it  can  be  said,  if  the  tenants  did 
not  pay  their  rents  to  the  landlord,  that  the  rent  which  was  so  in 
arrear  should  be  charged  against  the  profits  of  the  trade  as  being 
expenses  incurred  in  the  trade.  I  cannot  myself  see  the  differ- 
ence between  those  two  cases,  and  it  seems  to  me  that  to  contend 
it  is  right  to  deduct  the  rents  from  the  profits  of  trade  under 
such  circumstances,  because  they  have  resulted  in  a  loss,  would- 
be  to  contend  that  which  was  absolutely  absurd.  I  think  myself 
they  are  two  distinct  things,  the  trade  and  the  house;  they  are 
generally  distinct,  and  I  think  on  that  ground  the  expense 
incurred  in  respect  of  the  house  cannot  be  deducted,  and  there- 
fore the  Crown  is  entitled  to  the  judgment  of  the  Court. 

The   Attomey-GeneraL — I   presume  the  appeal  will   be  dis- 
missed with  costs  P 

Ths  Lord  Chief  Baron. — ^Tes. 
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PART    XIX. 


No.  45. — In  the  Coubt  op  Exchsqubr  (Scotland). — First 

DlYIBION. 

16th  July  1880. 


Clerk  (Surveyor  of  Taxes)  v.  The  Commissioners  op  Sdpplt 

FOR  THE  County  op  Dumfries. 


Incnme     Tar, — Seliedule    A.     Police    Stations^     the    property    of 
the    local    authority^    yielding    no    rent,    are    chargeable     under     the 
General  Rule  5  Sf  6  Vict,  c.  35  a.  60,  Scliedule  A.,  Jfo,  1. 


At  a  meeting  of  the  General  CommisBioners  of  Income  Tax  for  Clbrk  r.  Com 
the  County  of  Dumfries,  held  in  the  KSlieriff  Court  House,  ^^^^^J^^^°' 
Dumfries,  on  the  12th  day  of  May  1880.  Dumfbies. 


Mr.   Thomas   Brisbane   Anderson,    treasurer,   and  for    behoof  of 
the    Commissioners    of    Supply   of  the   County   of    Dumfries,    ap- 
pealed against  the    following    charges    under    Schedule    A.,    made 
upon   the   Commissioners   of   Supply  for  the   Police   Committee  in 
respect  of    premises    belonging  to   them,    and    occupied    as    police 
stations    in    the    following    parishes    and    on    the    following  valua- 
tions : — 

£ 
Carlaverock  -  -  -  -  -      9 

Dunscore     -  -  -  -  -  -      6 

Olencaim    -  -  -  -  -  -     10 

Hoddam      -  -  -  -  -  -      5 

Kirkmichael  -  -  -  -  -      4         ' 

Langholm    -  -  -  -  -  -    14 

Mo&t         -  -  -  -  -  -     16 

Penpont      -  -  -  -  -  -      7 

Annan         -  -  -  -  -  -     10 

Dumfries     ------  115 

In  whole,  195/. ;  Duty,  IL  4j.  M. 

The  Appellant  stated,  as  a  preliminary  ground  of  appeal,  that 
at  a  meeting  of  Incomis  Tax  Uommissioners,  held  at  Dumfries  on 
Ist  May  1872,  the  Commissioners  of  Supply  applied  against 
charges  made  on  the  premises  in  the  parish  of  Dumfries  belonging 
to  them,  and  oocupiea  as  police  stations,  and  relief  was  granted. 
He  further  stated  that  the  police  stations  in  Diunfriesshire  had 
never  been  assessed,  and  that,  except  in  the  instance  before  re- 
ferred to  in  1871,  no  attempt  had  been  made  to  asisess  them. 
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OLYsoi  V.  Oou"  On  the  merits  the  Appellant  stated  that  the  CommissionerB  of 
sipFL^^R^  Supply  are  bound  by  statute  (21  &  22  Vict.  cap.  72)  to  main- 
DuM^iB.       tain  a  police  force  in  the  county  for  the  public  service;   that,   in 

order  to  fulfil  the  said  statutory  obligation,  it  is  necessary  to  pro- 
vide police  stations  at  different  police  districts  into  which  ihe 
county  is  divided,  which  stations  are  used  partiy  as  strong-rooms 
and  partiy  as  lodgings  for  the  police  constables  serving  in  the 
several  districts;  that  said  stations  yield  no  return,  the  strong- 
rooms being  used  for  the  temporary  detention  of  offenders,  and 
thd  lodgings  and  offices  being  given  to  the  constables,  as  being 
necessary  for  the  performance  of  their  duties.  The  police  force  is 
annually  inspected  by  a  Government  officer,  and  if  he  reports  it 
efficient  (as  has  always  been  done  in  the  case  of  the  Dumfries* 
shire  force),  the  Treasury  grants  one-half  of  the  expense  of  paj 
and  clothing,  and  the  rest  of  the  cost  of  the  establishment  is 
defrayed  by  means  of  the  ^^  Police  Assessment,'*  which  is  a  com- 
pulsory rate  levied  upon  all  lands  and  heritages  within  tiie  counif. 
He  contended — (1)  that  the  decision  of  1st  May  1872  should  be 
taken  as  a  precedent  in  the  present  case;  (2)  that  the  stations 
are  not  assessable,  as  they  yield  no  rent;  (3)  that  as  the  stations 
are  provide  by  means  of  a  compulsory  rate,  the  assessing  of  them 
would  be  imposing  a  tax  upon  a  burden.  He  referrM  to  the 
following  cases : — The  Queen  v.  Inhabitants  of  St.  Martin's, 
Leicester,  and  The  Queen  r.  Inhabitants  of  Castie  View ;  2 
Queen's  Bench,  493. 

The  Surveyor  of  Taxes,  Mr.  John  Clerk,  replied. — Preliminary 
— That  the  decision  of  1st  May  1872  was  by  the  Commissioners 
for  General  Purposes,  and  for  a  different  year  than  the  present, 
and  did  not  prevent  liability  for  the  assessment  for  the  present 
year  being  considered  and  decided  by  the  General  Commissioners, 
and  a  case  taken  by  either  party  in  the  Court  of  Exchequer  ;  at 
the  time  the  former  decision  oi  1872  was  given  by  the  General 
Commissioners,  there  was  no  appeal  to  the  judges  of  the  Supreme 
Court,  that  right  having  been  introduced  in  1874  by  the  Act 
37  Vict,  cap.  16.  sect.  9. 

On  the  merits,^  the  Surveyor  submitted: — (1.)  That  the 
stations  are  charg^eable  under  the  general  rule  Schedule  A.  of 
the  Act  5  &  6  Vict.  cap.  35,  which  provides  that  all  heritages 
capable  of  actual  occupation  shall  be  charged  on  the  annual  value 
at  which  they  are  worth  to  be  let,  whatever  may  be  the  purpose 
for  which  they  are  occupied ;  that  there  is  no  exemption  for  such 
property  as  here  forms  the  subject  of  appeal,  in  the  said  Act,  or 
m  any  subsequent  Act  relating  to  Income  Tax.  (2.)  The 
allowance  by  the  Government  is  for  pay  and  clothing  and  not 
in  respect  of  such  stations,  and  the  duty,  if  the  Commissioners 
are  found  liable,  would  not  be  payable  by  Her  Majesty.  (3.) 
That  the  decisions  referred  to  hy  the  Appellant  applied  to  assess- 
ments for  local  rates  only  ;  that  the  Crown  was  not  the  owner  or 
i'ointK>wner  of  the  stations,  which  l)elonged  to  and  werr.  upheld 
)y  the  country. 
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The   CommisBionen   were  of  opinioQ  that  thej    were  bound   by  Clbvk  e.  Ck>if. 
the  decision  of  the   Commissioners  in   1872,  and  granted  relief  ot^^^^oisoBow 
the    assessment,    but    the    Surveyor,    being    dissatisfied    with    ^^^^MfLm^ 
decision,  crayed  that  a  case  might  be  statra  for  the  opinion  of  the 
Court,  and  which  is  here  stated  accordingly. 

Dayid  Botlb  Hope, 

Chairman. 


Counsel  having  been  heard. 

The  Lord  Prendent — Tn  this  case  a  charge  has  been  made 
upon  the  Commissioners  of  Supply  of  Dumfriesshire  for  payment 
of  Income  Tax  under  Schedule  A.,  in  respect  of  certain  premises 
belonging  to  them  and  occupiod  as  police  stations.  The  power 
of  the  Commissioners  of  Supply  to  erect  these  stations  is  con- 
tained in  certain  clauses  of  the  Act  20  &  21  Victoria,  the  General 
Police,  Scoihyad,  Act ;  and  it  is  stated  in  the  case  that  in  order 
to  fulfil  the  statutory  obligations  of  the  Commissioners  in  main- 
taining a  police  force  in  the  county,  it  is  necessary  to  provide 
Jolice  stations  at  different  districts  into  which  the  county  is 
ivided,  and  these  stations  are  used  partly  as  strong  rooms  and 
pardv  as  lodgings  for  the  police  constables  serving  in  the  several 
districts.  The  stations  yield  no  return,  the  strong  rooms  being 
used  for  the  temporary  detention  of  offenders,  and  the  lodfi^ngs 
and  offices  being  given  to  the  constables,  as  being  necessary  for 
the  performance  of  their  duties.  Now  under  the  statute  20  &  21 
Victoria,  the  Commissioners  of  Supply  perform  very  important 
functions  in  respect  of  the  local  government  of  the  county  in 
regard  to  matters  of  police,  and  they  are  no  doubt  acting  in  a 
public  capacity.  They  acquire  the  property,  which  they  use  ats 
police  stations  under  the  55th  and  56th  sections  of  the  statute 
which  I  have  already  cited.  The  55th  section  provides  that  it 
shall  be  lawful  for  the   Commissioners  to  order  that  station  houses 

and     strong    rooms (re%ds    clauses).     And    to    facilitate    the 

acquisition  of  property  for  this  purpose  certain  portions  of  the 
Lands  Clauses  Consolidation  Act  are  incorporated  with  this 
Police  Statute  by  section  56.  Now  in  these  circumstances  it 
cannot  admit  of  doubt  that  the  Police  Commissioners  are  the 
owners  of  this  heritable  property,  and  I  think  it  is  just  as  clear 
from  the  statement  in  the  case  that  they  are  also  the  occupants. 
Some  of  the  police  constables  reside  at  some  of  these  stations,  but 
they  do  so  merely  as  the  servants  of  the  Commissioners  of  Supply 
or  of  the  Police  Committee,  and  they  are  liable  to  removal  with- 
out any  notice  at  all  whenever  it  serves  the  convenience  of  the 
police  manaffement.     The  property  therefore  is  acauired  for  the 

Surpose  of  local  government,  and  it  is  owned  and  occupied  by 
ie  Conunissiouers  of  Supply.  Now  it  is  very  difficult  to  see 
how  property  so  situated  should  not  come  under  the  rule  No.  I 
in   Schedule  A.  of  the   Income    Tax  Act.      It  must  be    kept  in 
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Glsbk  v.  Com-  mind  that  under  Schedule  A.  the  assessment  is  this,  *'  for  all  lands, 
SuppLTFOB^'  ** tenements,  and  hereditaments,  or  heritages  in  Great  Britain, 
DuM FBIJB&       ^  there  shall  be  charged  yearly  in  respect  of  the  property  thereof 

^*  for  every  20j.  of  the  annual  yalae  thereof  the  sum  of  Id. ;  "*  and 
then  the  nrst  rule  of  Schedule  A.t  is  this :  '^  The  annual  value  of 
^Mands,  tenements,  hereditaments  or  heritages  chawed  under 
**  Schedule  A.  shall  be  understood  to  be  the  rent  by  the  year  at 
*^  which  the  same  are  let  at  rack  rent,  if  the  amount  of  such 
*^rent  shall  have  been  fixed  by  agreement  conmiencing  within 
'^the  period  of  seven  years,  &c.,  but  if  the  same  are  not  so  let 
^^at  the  rack  rent  at  which  the  same  are  worth  to  be  let  by  the 
*'  year,  which  rule  shall  be  construed  to  extend  to  all  lands, 
'*  tenements,  and  hereditaments  or  heritages  capable  of  actual 
^'  occupation,  of  whatever  nature,  and  for  whatever  purpose 
**  occupied  or  enjoyed,  and  of  whatever  value,  except  the  pro- 
^^perties  mentioned  in  l!!o.  2  and  No.  3  of  this  Schedule/'  Now 
Nos.  2  and  3  of  the  Schedule  have  no  sort  of  application  to 
property  of  this  description,  and  it  is  needless  to  refer  to  them  ; 
and  there  is  not  in  this  statute  any  clause  that  can  be  cited  con- 
ferring an  exemption  on  property  held  for  such  purposes  as  that 
we  are  dealing  with.  We  can  find  no  ground  of  exemption 
within  this  Income  Tax  Act  of  the  5th  and  6th  Victoria,  nor  in 
any  subsequent  Act  upon  that  subject.  But  it  is  said  that  this 
is  property  occupied  for  the  purposes  of  the  Government  of  the 
country,  and  in  support  of  that  contention  reference  is  made  to 
those  provisions  of  the  Police  Act  which  authorise  the  Treasury 
to  i^vance  to  the  Commissioners  of  Supply  a  certain  proportion  of 
cost  of  maintaining  the  police  force.  But  it  must  be  kept  in 
view  that  what  me  Treasury  undertake,  and  are  entitled  to 
undertake,  to  do  in  respect  of  these  provisions,  is  to  pay  a  certain 

Portion  of  the  pay  and  clothing  of  the  constables,  and  nothing  else, 
'he  cost  of  maintaining  stations  is  not  defrayed  by  the  Treasury 
at  all,  nor  could  any  portion  of  the  money  advanced  by  the 
Treasury  be  lawfully  applied  to  such  a  purpose.  On  the  contrary, 
the  Act  (as  I  have  already  shown)  by  the  55th  section  provides 
that  all  the  cost  of  acquiring  and  maintaining  the  stations  is  to 
be  defrayed  out  of  the  police  assessment,  out  of  a  local  assess- 
ment. In  these  circumstances  it  appears  to  me  that  it  is  im- 
possible to  say  that  in  charging  income  tax  against  this  property 
any  charge  is  made  ap;ainst  the  Queen  or  the  Queen's  Govern- 
ment. The  charge  is  made  against  a  certain  public  body 
administering  the  statute  for  local  purposes  and  as  part  of  the 
local  government,  and  I  know  no  ground  upon  which  it  can  be 
said    that    property    so    occupied    is    exempt    from    income    tax. 

« .  

*  His  Lordship  quoted  the  words  in  5  &  6  Viot.  c  35.  s.  1.  whioh  is  repealed. 
The  words  in  16  ft  17  Viot  o.  84.  s.  2.  are.  "Schedule  A.  For  and  in  reepeot  of 
"  the  property  in  all  lands,  tenements,  horectitaments,  and  heritages  in  the  United 
"  Kinirdom,  and  to  be  charged  for  every  twenty  diillings  of  the  annnal  value 
•«  thereof." 

t  6  ft  6  Viot.  0.  35.  s.  60.. .  Schedule  A.  No.  1. 


tJND£R  THB   AcT  37    ViCT.   C.    l6.  285 

Indeed  I  Bhonld  say  it  is  impoMible  to  hold  that,  unless  jou  clbbk  r.  Com** 
could  find  within  the  Income  Tax  Acts  themselves  some  clause  ^ibsionbbs  of 
of  exemption.  I  take  no  account  of  that  class  of  cases  which  has  DuifFsim^ 
been  referred  to,  and  upon  which  the  argument  of  the  Re- 
spondents mainly  turned,  viz.,  those  cases  in  which  certain 
premises  have  been  found  not  liable  in  Poor  Bates  or  other  local 
assessments  of  that  kind;  because  I  think  these  cases  have  no 
application  to  a  question  under  the  Income  Tax  Acts.  I  don't  think 
it  necessary  to  inquire  whether  these  cases  are  all  reconcilable  with 
the  principles  laid  down  in  the  House  of  Lords  in  the  case  of  the 
Mersey  Docks  and  in  the  case  of  the  Clyde  Navigation  Trustees. 
That  question  may  perhaps  arise  for  consideration  hereafter,  and 
it  would  be  very  improper  to  prejudge  it.  The  cases,  I  think, 
have  no  application  to  the  present  question.  I  proceed  entirely 
upon  the  plain  rule  laid  down  in  Schedule  A.  of  me  5th  and  6tn 
of  Victoria,  and  upon  that  ground  I  am  of  opinion  that  the 
deliverance  of  the  Commissioners  is  wrong  and  must  be  reversed. 

Lord  Deas. — I  am  of  the  same  opinion,  and  very  clearly  so.  I 
think  these  Commissioners  of  Police  are  both  the  owners  and  the 
occupiers  of  these  stations,  and  I  do  not  know  of  any  ground 
upon  which  it  can  be  held  that  they  are  not  liable  for  this 
assessment. 

Lord  Mure, — I  am  entirely  of  the  same  opinion.  It  appears 
to  me  that,  looking  to  the  nature  of  the  property,  and  the  nature 
of  the  occupation,  its  falls  distinctly  withm  the  provision  of  rule 
No.  1  of  Schedule  A.  which  your  Lordship  has  read ;  and  the  fact 
that  the  police  force  is  to  a  certain  extent  supported  by  Govern- 
ment money,  cannot,  I  apprehend,  take  the  occupiers  or  owners 
of  these  premises  in  which  the  police  force  is  located  from  time 
to  time  out  of  the  provisions  of  the  Act,  more  especially  when,  in 
addition  to  the  rule  which  your  Lordship  has  read,  we  find  that 
in  the  8th  rule  of  No.  4  it  is  expressly  provided  how  the  income 
tax  is  to  be  levied  from  parties  who  occupy  official  houses,  plainly 
contemplating  that  under  this  Income  Tax  Act  there  is  no 
exemption  of  property  occupied  for  such  public  purposes  from 
the  taxes  laid  on  by  that  statute.  In  addition  to  what  your 
Lordship  has  said  with  reference  to  the  plain  distinction  which 
there  is  between  the  Poor  Rate  cases  in  England  and  in  this 
country,  I  observe,  in  looking  over  the  opinions  of  Lord  Cran- 
worth  and  Lord  Chancellor  Westbury  in  the  Mersey  Docks  case, 
that  the  opinion  of  both  these  noble  Lords  proceeded  upon  this 
very  special  ground  applicable  to  poor  rating  in  England,  viz., 
that  in  the  particular  statute  that  they  were  dealing  with  the 
name  of  the  King  is  not  mentioned  at  all.  Lord  Westbury 
says,  at  page  122,  "The  only  occupier  exempt  from  the  operation 
"  of  the  Act  is  the  King,  because  he  is  not  named  in  the  statute." 
But  I  think  your  Lordship's  observation  that  these  cases  apply 
to   poor   rating  exclusively,   and  have  nothing  to  do   with   income 
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G^iSRK  V.  Coif-  tax  rating,  is  sufficient  for  us  to  hold  that  they  are  not  authorities 
MissioNKBs  OF  {j^  dealing  with  a  point  of  this  sort. 

DUMFBIBS. 

Lord  Shand.^^1  am  of  the  same  opinion.  Regarding  this  as 
raising  a  question  as  to  the  property  tax,  and  the  property  tax 
only^  it  appears  to  me  that  the  statute  by  which  that  tax  is 
imposed  plainly  includes  this  subject.  I  think  the  Surr^yor, 
Mr.  Clerk,  in  the  propositions  which  he  has  submitted,  and  wnich 
form  part  of  this  case,  states  very  clearly  and  succinctly  the  true 
argument  in  regard  to  this  question,  and  I  adopt  entirely  the 
propositions  so  stated  by  him  as  part  of  my  judgment. 

lAffd  President. — Then  we  reverse  the  decision  of  the  Com- 
missioners, and  remit  to  them  to  sustain  the  assessments 


287 
FART  XX. 

jjo.  49. — ^In  the  Coubt  of  Exchequer  (Scotlaito). — ^FntsT 

Division. 

eth  February  1879  and  29th  April  1880. 

In  the  House  of  Lohds. 

7tli  April  1881. 


CoLTNESS  Iron  Company  i;.  Black  (Snrveyor  of  Taxes). 


Income   Tax. — Deduction  not  allowable  for   Expenses   of  Pit- 
sinking, 
Ejiowles  V.  McAdam,  No.  26,  overruled  (a). 


At  a  Meeting  of  the  Commiesioners  for  General  Purposes  acting  Oolthebs 
under  the  Property  and   Income  Tax  Acta  for  the  Middle  qJJJ^^ijyv, 
Ward  of  the  County  of  Lanark,  held  at  Hamilton,  upon  the  blaok. 

7th  day  of  November  1878,  for  the  purpose  of  hearing  and         

disposing  of   appeals  under  the  Acts   for  the   year   ending 
6th  April  1879. 

The  Coltness  Iron  Company ,  carrying  on  business  at  Coltness, 
in  the  parish  of  Cambusnethan,  and  elsewhere  in  the  county  of 
Lanark,  appealed  against  the  assessment  made  on  them  under 
Schedule  D  of  the  Act  5th  and  6th  Victoria,  caput  3Ss  intituled 
*'  An  Act  for  granting  her  Majesty  Duties  on  Profits,  arising 
"  from  Property,  Professions,  Trades,  and  Offices,"  and  sub- 
sequent Income  Tax  Acts  referring  thereto,  in  respect  of  the 
profits  arising  from  their  business  for  the  year  preceding  in  so 
far  as  the  said  assessment  includes  a  sum  of  9,027Z.,  being  the 
cost  incurred  by  them  in  sinking  new  pits;  and  for  which  they 
maintained  they  were  not  assessable. 

The  Coltness  Iron  Company  stated,  and  it  is  the  fact,  that  for 
a  number  of  years  they  have  carried  on  business  as  coal  and  iron 
masters,  and  have  opened  up  several  mineral  fields,  sinking  new 
pits  at  their  own  expense  from  time  to  time  as  the  old  ones 
have  become  exhausted;  and  they  submitted  that,  in  ascer- 
taining the  profits  upon  which  they  ore  liable  to  be  assessed 
under  the  said  Act,  there  ought  to  be  deducted  from  the  gross 
annual  receipts  derived  from  their  business,  the  sums  expended 
by  them  in  sinking  the  said  pits. 

They  explained,  and  it  is  believed  to  be  the  fact,  that  when 
a  mineral  field  is  wrought  out,  the  pits  on  it  become  useless  to 
them,  and  they  receive  no  compensation  from  the  landlord  or 
any  one  else  in  respect  of  them,  and  that  they  have  no  means  of 

(a)  Antft  p.  161. 
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compensating  themselves  for  the  cost  of  these  pits  other  than 
out  of  the  gross  annual  returns  derived  from  the  minerals 
worked  from  them.  They  contended  that,  until  these  outlays  are 
allowed  them,  the  profits  of  their  business  are  not  ascertained. 

The  Appellants  further  contended  that,  whatever  might  have 
been  the  interpretation  ot  the  law  prior  to  the  passing  of  the 
Customs  and  Inland  Revenue  Act,  1878,  they  were  entitled, 
under  the  twelfth  section  of  that  Act,  to  the  deduction  they 
claimed. 

The  Surveyor  of  Taxes,  Mr.  Thomas  Morton  Black,  maintained 
that  the  deduction  claimed  is  not  included,  either  expressly 
or  by  inference,  among  those  allowed  by  the  Act  5th  and 
6th  Victoria,  caput  35;  that  the  cost  of  sinking  new  pits  is  an 
expenditure  and  investment  of  capital,  and  so  cannot  form  a 
deduction  from  the  annual  profits  of  the  concern;  but,  on  the 
contrary,  by  the  terms  of  the  Act  5th  and  6th  Victoria,  caput  35, 
section  100  (Rule  Third  for  Schedule  D),  it  is  specially  disallowed 
as  a  deduction. 

The  Surveyor  farther  maintained  that  the  12th  section  of  the 
Customs  and  Inland  Revenue  Act,  1878,  founded  on  by  the 
Appellants,  did  not  apply,  as  it  only  empoweied  the  Commis- 
sioners to  allow  such  deduction  as  they  may  think  just  and 
reaso  .able,  as  representing  the  diminislied  value  by  reason  of 
weaf  and  tear  during  the  year  of  *'  any  machinery  or  plant  used 
'^  fdi  the  purposes  of  the  concern  " ;  and  he  founded  upon  the 
judgment  of  the  Court  in  the  case  of  the  appeal  of  Messrs.  Addie 
&  Sons^  dated  30th  January  1875,  as  an  authority,  to  the  effect 
that  the  expense  of  pit-sinking  was  a  charge  upon  capital,  and 
could  not  form  a  deduction  in  estimating  profits  under  the 
Property  and  Income  Tax  Acts.  He  contended  that  the  assess- 
ment on  the  Coltness  Iron  Company  had  been  made  in  conformity 
with  rules  of  the  Acts  of  Parliament  on  the  profits  of  the 
preceding  year;  that  no  sums  could  be  legally  deducted  in 
estimating  such  profits,  except  those  which  had  been  actually 
expended  in  earning  the  profits  for  such  year;  and  that  the 
Coltness  Iron  Company  had  been  allowed  deduction  for  all  such 
expenses,  including  an  allowance  for  the  depreciation  of  machinery 
and  plant,  under  section  12  of  41  Vict.,  cap.  16. 

The  Appellants  maintained,  in  answer,  that  there  could  be  no 
profits  until  the  expenditure  of  sinking  was  repaid,  any  more 
than  there  could  be  profits  before  the  wages  of  the  miner  in 
working  the  minerals  were  repaid — that,  in  fact,  the  sinking  of 
the  pits  was  expenditure  in  winning  the  minerals,  and  not,  as 
the  surveyor  stated,  an  investment  of  capital.  In  the  case  of 
wages  expended  in  sinking,  there  is  nothing,  they  contended, 
to  represent  capital,  and  the  money  so  expended  cannot  be  an 
investment,  because  it  can  never  be  recovered.  The  Appellants 
further  stated  that,  in  the  case  of  Knowles  and  others  v.  M'Adam, 
the  Hiprh  Court  of  Justice  in  England  (Exchequer  Division)  had 
allowed  deduction  even  for  the  exhaustion  of  estate  or  capital 
by  the  working  of  minerals,  and  the  Appellants  claimed  as  a 
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right  that  the  whole  cost  of  winnings  oi  which  the  sinking  of  Ooltnbbb 
shafts  is  a  part,  shonld  be  allowed.  OoxPAifT  v. 

The  Commissioners  dismissed  the  appeal,  being  of  opinion  that  blaok. 
the  deduction  claimed  was  not  admissible  under  the  Income  Tax         ** — 
Acts,   and  that,  upon  a  sound  construction  of  these  Acts,   no 
deduction  ought  to  be  allowed  in  respect  of  pit-sinking. 

Upon  said  appeal  being  dismissed,  the  Coltness  Iron  Company, 
being  dissatisfied  with  the  determination  of  the  Commissioners 
as  being  erroneous  in  point  of  law,  declared  their  dissatisfactioo, 
and  required  a  case  for  the  opinion  of  the  Court,  in  terms  of  the 
Act  37  &  38  Yict.,  cap.  16^  sec.  9,  and  the  present  case  has  been 
stated  and  signed  accordingly. 

John  Meek,  Commissioner. 

O.  A.  LocKHABT,  Commissioner. 


Counsel  having  been  heard. 

The  Lord  President. — My  Lords,   the   Appellants   here,    the 
Coltness  Iron  Company,  carry  on  a  very  extensive  business  as 
coal  masters  in  the  county  of  Lanark,  and  they  have  been  assessed 
for  income-tax  in  respect  of  the  profits  arising  from  their  busi- 
ness, but  they  complain  of  the  assessment  because  the  Surveyor 
of  Taxes  has  failed  to  give  them  a  deduction  which  they  claim 
of  no  less  than  9,0272.,  which  they  state  to  be  the  cost  incurred 
by  them  in  sinking  new  pits.     Now,  they  have  not  said,  and  it 
does  not  appear  upon  the  face  of  this  case,  within  what  period 
that  expenditure  has  been  made,  but  thai  really  does  not  affect 
the  principle  upon  which  our  judgment  must  proceed.     The  state 
of  the  fact,  as  api>earing  upon  the  case,  is  that  the  Company  have 
been  carrying  on  business  for  a  number  of  years,  and  have  opened 
up  several  mineral  fields,  and  sunk  new  pits  at  their  own  expense 
from  time  to  time  ias  the  old  ones  have  become  exhausted.     That 
is  the  statement  of  the  case  made  to  us  by  the  Commissioners. 
Now,  as  has  just  been  suggested  by  the  Lord  Advocate,  it  does 
not  appear  to  me  that  that  presents  a  different  case  in  principle 
from  this  more  simple  case,  that  a  tenant  of  a  mineral  field  has 
sunk,  one  pit,  and  one  only,  and  has  proceeded  to  work  out  the 
whole  subject  of  the  lease  by  means  of  that  one  pit.     The  only 
difference  arises  from  the  circumstance  that  the  Coltness  Company 
carry  on  this  business  upon  a  very  large  scale,  and  instead  of 
having  a  small  mineral  field  to  work,  as  other  people  have,  tbe3' 
have  very  large  mineral  fields,  probably  belonging  to  different 
proprietors,  and  they  require  in  the  prosecution  of  their  business 
to   sink   half   a   dozen    pits   or  20   pits,    where    u    smaller    man 
would  sink  only  one. 

Now,  what  the  Company  maintain  upon  that  8><ite  of  the 
fact  is,  that  in  ascertaining  the  profits  upon  which  they  are 
liable  to  be  assessed  under  the  Act,  there  ought  to  1^  deducted 
from  the  gross  annual  receipts  derived  from  their  business  the 
sum  expended  by  them  in  sinking  tlie  said  pits. 

7423  A  2 
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2[5J^^*  My  Lords,  if  this  case  were  new,  it  would  be  neoesflary-  to 

OoMFAKY  r.     examine  the  clauses  of  the  Income  Tax  Act,  5  ft  6  Vict, ,  but  it 
Black.  appears  to  me  that  the  case  of  Addie,  whidi  we  decided  in  the 

year  1876,  is  directly  applicable  to  the  present.       In  that  case, 
Messrs.   Addie  claimed  a  deduction  of  two  sums,   5,5252.   and 
4,4352.,  being  a  per-centage  for  pit  sinking  and  depreciation  of 
buildings  and  machinery,  and  that  they  maintained  upon  the 
ground  that  the  sinking  of  new  pits,  though  it  was  only  an 
occasional   thing,    is   still    fairly    to   be   considered    as   annual 
.  expenditure,  and  not  expenditure  of  capital.     The  yiew  that  the 
Court  took  in  that  case  was  that  the  pit  and  the  machinery  and 
buildings  connecfted  with  it  were  to  be  dealt  with  as.  a  single 
subject,   and   that  the  creation   of  that  subject-— the   i>it  with 
its  machinery  and  buildings — ^was  brought  about  by  a'  proper 
expenditure  of  capital ;  and  accordingly  the  deduction  was  there 
disallowed.      Now,  since  that  case  was  decided,  there  has  been  . 
an   alteration   in  the   rule   regarding  deductions   introduced  by 
the   Customs  and   Inland  Bevenue  Act  of  1878;  and  whereas 
formerly  no  deduction  whatever  was  allowed  for  tear  and  wear 
of  machinery  and  plant,  it  is  now  x^roTided  by  the  12th  section 
of  that  statute  that,  notwithstanding  any  provision. to  the  contrary 
contained  in  the  Income  Tax  Acts,  the  Commissioners  shall,  in 
assessing  profits  or  gains  of  any  trade,  manufacture,  adventure,, 
or  concern  in  the  nature  of  trade,  chargeable  under  Schedule  D, 
or  the  profits  of  any  concern,  chargeable  by  reference  to  the  rules 
of  the  Schedule,  allow  such  deduction  as  they  may  think  just 
and  reasonable,  as  representing  the  diminished  value,  by  reason 
of  wear  and  tear  during  the  year,  of  any  machinery  or  plant 
used  for  the  purposes  of  the  concern,  and  belonging  to  the  person 
or  company  by  whom  the  concern  is  caryied  on.       Of  course, 
whenever  the  case  occurs,  we  shall  be  quite  ready — as  I  dare  say 
the  Surveyor  of  Taxes  will  be  ready  without  appeal — to  give 
effect  to  this  new  enactment;  but  there  is  no  jioint  raised  here 
upon  a  deduction  for  machinery  or  plant.     The  deduction  claimed 
here  is  a  deduction  in  respect  of  the  expense  of  sinking  the  pit. 
The  case  of  Addie  is  certainly  trenched  upon  by  this  new  legisla- 
tion to  this  extent,  that  it  may  be  necessary  in  future  to  distinguish 
between  the  pit  and  the  machinery  and  buildings  connected  with 
the  pit,  for  the  purpose  of  allowing  a  deduction  on  the  ground 
of  tear  and  wear  of  machinery  and  plant;  but  as  regards  the  pit 
itself  it  does  not  alter  the  law  in  the  slightest,  and  so  far  as  the 
pit  is  concerned,  and  the  expense  of  sinking  the  pit,  the  case  of 
Addie,  I  apprehend,  remains  in  full  force. 

I  am  therefore  of  opinion  that  we  must  follow  the  same  course 
here,  and  affirm  the  decision  of  the  Commissioners. 

Lord  Deas, — My  Lords,  after  what  we  formerly  decided,  I 
think  it  quite  unnecessary  to  say  more  than  that  I  concur  in 
what  has  been  said  by  your  Lordship. 

Lord  Mure. — I  also  concur.  I  think  that  the  12th  section  of 
the  late  Act  plainly  does  not  apply  to  the  capital  expended  iui 
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sinking  the  pit,  but  merely  to  the  wear  and  tear  of  the  machinery  CoLTHns 
used  in  that  pit;  and  on  the  broad  question,  looking*  at  the  compaht^ 
third  rule  in  sec.  100  and  at  sec.  1^1^  of  the  original  Income  Tax  blaok. 
Act,  I  am  of  opinion  that  this  is  an  expenditure  of  capital  which         — - 
falls  within  the  proyisions  of  those  sections,  which  expressly 
proTide  that  those  things  shall  not  be  a  deduction  from  profit. 

Lord  Shand. — My  Lords,  this  case  is  expressly  decided  by  the 
case  of  Addie;  but,  having  taken  no  part  in  that  decision,  I 
may  add  that  I  entirely  concur  in  it.  This  case  raises,  I  think, 
a  question  of  general  principle,  and  not  a  question  of  what  may 
occur  in  any  special  case — ^the  general  question  being  whether 
the  expense  of  sinking  shafts  for  the  purpose  of  getting  at  the 
minersds  underground  is  an  expenditure  of  capital,  or  is  to  be 
treated  like  wages  expended  in  working  out  the  minerals  them- 
selves. It  may  be  that  special  cases  may  arise  which  faU  under 
a  different  rule  from  the  general  rule.  I  can*  only  say  at  this 
moment  that  it  does  not  occur  to  me  that  there  are  any  special 
circumstances  of  that  kind  here.  Oh  the  matter  of  general, 
principle  the  question  simply  is,  whether  this  is  capital  expen- 
diture or  not.  I  think  it  is  matter  of  notoriety  that  such 
operations  are  treated  as  capital  exi>enditure,  and  that  year  after 
year,  as  a  comx>any  of  this. kind  goes  on,  they  write  off  x>art  of 
that  capital  expenditure,  treating  it  as  such.  But  whatever 
may  be  the  practice  in  that  respect,  I  think  that  is  a  reasonable 
course  in  itself.  We  have  no  information  as  to  the  depth  of 
these  x>Brticular  shafts.  It  may  be  that  the  minerals  are  at  a 
comparatively  shallow  depth,  i>erhaps  90  or  100  fathoms,  and 
we  know  there  are  many  mineral  fields,  if  not  here,  at  least,  in 
England,  where  there  is  a  great  depth  of  sinking  to  be  per- 
formed, 300,  400,  or  500*  fathoms,  and  it  would  be  a  very 
extraordinary  thing,  if  you  had  sinking  of  that  kind,  and  a  great 
deal  of  it  perhaps  through  hard  rock,  involving  enormous  expen- 
diture, that  that  should  be  treated  in  any  other  way  than  as 
expenditure  of  capital  in  order  to  reach  the  mineral  you  are 
about  to  work.  The  case  is  obviously  quite  different  from  that 
which  was  put  in  argument  in  reference  to  stirring. the  soil  for 
the  purpose  of  getting  at  stone  lying  near  the  surface,  in  which 
practically  the  whole  operation  is  that  of  cutting  the  stone,  and 
where  you  have  no  expenditure  which  you  can  fairly  distinguish 
from  ordinary  exi>enditure.  But  I  may  further  say  this,  that  I 
should  even  accept  the  test  which  the  Appellant's  Counsel  has 
put  here  upon  the  question  whether  this  is  capital  expenditure 
or  not.  Mr.  Balfour  in  his  argument  suggested  the  view  that 
capital  expenditure  was  really  fo  be  taken  atf  only  of  that  class 
for  which  you  would  get  a  return  when  you  came  to  sell  the 
subject.  I  know  of  no  expenditure  for  which  you  will  get  a 
better  return  in  selling  a  subject  than  the  expenditure  in  sinking 
a  mine.  If  a  man  who  has  taken  a  lease  of  minerals  has  not 
begim  to  sink  a  shaft  he  gets  so  much  for  the  subject  if  he  comes 
to  sell  it;  but  if  he  has  sunk  several  shafts  down  to  the  minerals 
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OoLTHBSB        he  gets  a  direct  return  from  that  capital  expenditure;  so  that 

oSHtasyv.     ^v^n ,  applying:  the  Api>ellant's  own  test,  it  is  demonstrable  that 

Black.  this  is  a  proper  expenditure  upon  capitals      I  have  only  to  add 

-^         that  I  do  not  think  the  later  Act  of  Parliament  has  the  least 

bearing  upon  the  question  that  we  are  now  determining,  I  mean 

the  clause  relating  to  the  tear  and  wear  of  plant  and  madhinery. 

Lard  President, — Affirm   the  determination   of   the   Commis- 
sioners, with  expenses. 


An  ajypeal  having  been  made  to  the  House  of  Lords,  the  case 
was  remitted  by  their  Lordships  to  the  Conunissioners  for 
amendment. 

AiCE]a>iSD  Case  for  the  Coltness  Ibon  Compaitt,  under 
''  The  Customs  and  Inland  Revenue  Act,  1874  (37  and  38 
Vict.,  cap.  16)  " 

Far  the  Opinion  af  Court. 

At  a  meeting  of  Commissioners  for  general  purposes,  acting 
under  the  property  and  Income  Tax  Acts  for  the  Middle 
Ward  of  the  County  of  Lanark,  held  at  Hamilton,  upon  the 
7th  day  of  November  1878,  for  the  purpose  of  hearing  and 
disi)osing  of  appeals  under  the  Acts  for  the  year  ending  5th 
April  1879. 

The  Coltness  Iron  Company  carrying  on  business  at  Coltness, 
in  the  parish  of  Cambusnethan,  and  elsewhere  in  the  counly  of 
Lanark,  appealed  against  the  assessment  made  on  them  under 
Schedule  D  of  the  Act  5th  and  6th  Victoria,  caput  35,  intituled 
''  An  Act  for  granting  Her  Majesty  Duties  on  Profits,  arising 
from'  Property,  Professions,  Trades,  and  Offices,"  and  subsequent 
Income  Tax  Acts  referring  thereto,  in  respect  of  the  profits 
arising  from  their  business  for  the  year  preceding,  in  so  far  as 
the  said  assessment  includes  a  sum  of  9,027Z.,  being  the  cost 
incurred  by  them  in  sinking  new  pits;  and  for  which  they 
maintained  they  were  not  assessable. 

The  Coltness  Iron  Company  stated,  and  it  is  the  fact,  that  for 
a  number  of  years  they  have  carried  on  business  as  coal  and 
iron  masters,  and  have  opened  up  several  mineral  fields,  sinking 
new  pits  at  their  own  expense  from  time  to  time  as  the  old  ones 
have  become  exhausted;  and  they  submitted  that,  in  ascer- 
taining the  profits  upon  which  they  are  liable  to  be  assessed 
under  the  said  Act,  there  ought  to  be  deducted  from  the  gross 
annual  receipts  derived  from  their  business,  the  sums  expended 
by  them  in  sinking  the  said  pits. 

They  explained,  and  it  is  believed  to  be  the  fact,  that  when  a 
mineral  field  is  wrought  out,  the  pits  on  it  become  useless  to 
them,  and  they  receive  no  compensation  from  the  landlord  or 
any  one  else  in  respect  of  them,  and  that  they  have  no  means  of 
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compensating  theniflelTes  for  the  cost  of  these  pits  other  than  out  Oounnas 
of  the  gross  annual  returns  derived  from  the  minerak  worked  oompahtv 
from    them.     They   contended    that,    until    these   outlays    are  biiAck 
allowed  tibem,  the  profits  of  their  husinese  are  not  ascertained.  

The  Api>ellant8  further  contended  that,  whatever  might  have 
been  the  interpretation  of  the  law  prior  to  the  passing  of  the 
Customs  and  Inland  Bevenue  Act,  1878,  they  were  entitied, 
under  the  twelfth  section  of  that  Act,  to  the  deduction  they 
claimed. 

The  surveyor  of  taxes,  Mr.  Thomas  Morton  Blaspk,  maintained 
that  the  deduction  claimed  is  not  included,  either  expressly  or  by 
inference,  among  those  allowed  by  the  Act  6th  and  6th  Victoria, 
caput  35;  that  the  cost  of  sinking  new  pits  is  an  expenditure 
and  investment  of  capital,  and  so  cannot  form  a  deduction  from 
the  annual  profits  of  the  concern ;  but,  on  the  contrary,  by  the 
terms  of  the  Act  5th  and  6th  Victoria,  caput  35,  section  100 
(Bule  Third  for  Schedule  D),  it  is  specially  disallowed  as  a 
deduction. 

The  surveyor  farther  maintained  that  the  12th  section  of  the 
Customs  and  Inland  Revenue  Act,  1878,  founded  on  by  the 
Appellants,  did  not  apply,  as  it  only  emx>owered  the  Commis- 
sioners to  allow  such  deduction  as  they  may  think  just  and 
reason^tble,  as  representing  the  diminished  value  by  reason  of 
tear  and  wear  during  the  year  of  ''  any  machinery  or  plant  used 
for  the  purposes  of  the  concern ;''  and  he  founded  upon  the 
judgment  of  the  Court  in  the  case  of  the  appeal  of  Messrs.  Addie 
and  Sons,  dated  30th  January  1875,  as  an  authority,  to  the 
effect  that  the  expense  of  pit-sinking  was  a  charge  upon  capital, 
and  could  not  form  a  deduction  in  estimating  profits  under  the 
Property  and  Income  Tax  Acts.  He  contended  that  the  assess- 
ment on  the  Coltness  Iron  Company  had  been  made  in 
conformity  with  the  rules  of  the  Acts  of  Parliament  on  the  profits 
of  the  preceding  year ;  that  no  sums  could  be  legally  deducted  in 
estimating  such  profits,  except  those  which  had  been  actually 
expended  in  earning  the  profits  of  such  year;  and  that  the 
Coltness  Iron  Company  had  been  allowed  deduction  for  all  such 
expenses,  including  an  allowance  for  the  depreciation  of  machinery 
and  plant,  imder  section  12  of  41  Vict.,  cap.  15. 

The  Appellants  maintained,  in  answer,  that  there  could  be  no 
profits  until  the  expenditure  of  sinking  was  repaid,  any  more 
than  there  could  be  profits  before  the  wages  of  the  miner  in 
working  the  minerals  were  repaid — that,  in  fact,  the  sinking  of 
the  pits  was  expenditure  in  winning  the  minerals,  and  not,  as  the 
surveyor  stated,  an  investment  of  capital.  In  the  case  of  wages 
expended  in  sinking,  there  is  nothing,  they  contended,  to  repre- 
sent capital,  and  the  money  so  expended  cannot  be  an  investment, 
because  it  can  never  be  recovered.  The  Appellants  further 
i^tated  that,  in  the  case  of  Enowles  and  others  v,  M'Adam,  the 
High  Court  of  Justice  in  England  (Exchequer  Division)  had 
allowed  deduction  even  for  the  exhaustion  of  estate  or  capital  by 
th^  working  of  minerals,  and  the  Appellants  claimed  as  a  right 
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OoiAHSBfl        that  the  whole  cost  of  winning,  of  which  the  linking  of  shafts  is 

Oo»AHT«      *  part,  ehould  be  allowed. 

Black.  The  GommiBsioneFs  dismissed  the  appeal,   being  of  opinion 

«—        that    the   deduction    claimed    was    not    admissible    under    the 

Income  Tax   Acts,   and   that,   upon   a  .sound   construction  of 

these  Acts,  no  deduction  ought  to  be  allowed  in  respect  of  pit 

sinking. 

Upon  said  appeal  being  dismissed,  the  Coltness  Iron  Company, 
being  dissatisfied  with  the. determination  of  the  Commissioners 
as  being  erroneous  in  point  of  law,  declared  their  dissatisfaction, 
and  required  a  case  for  the  oi^inion  of  the  Court,  in  terms  of  the 
Act  37  &  38  Vict.,  cap.  16,  sec.  9,  and  the  present  case  has  been 
stated  and  signed  accordingly. 

John  Meek,  Commr. 

A.  E.  LoGKHABT,  Commissioner. 

In  terms  of  the  order  of  the  Court  of  Exchequer,  of  date 
11th  March  1880,  pronounced  on  a  petition,  presented  in  pur- 
suance of  the  remit  made  by  an  order  of  the  House  of  Lords,  of 
date  Ist  August  1879,  to  have  the  foregoing  case  amended  and 
adjudicated  on,  and  praying  their  Lordships  to  remit  the  case  to 
the  Commissioners,  in  order  to  the  same  being  amended  by 
adding  thereto,  in  form  of  schedules  or  otherwise :  — (1.)  Statement 
of  the  amount  expended  by  the  Company  in  sinking  pits,  and 
charged  to  capital  account,-  from  30th  June  1858  to  30th  June 
1878;  (2.)  Statement  of  pits  exhausted  from  30th  June  1858  to 
30th  June  1878,  showing  the  total  cost  in  sinking  the  pits,  the 
depth  of  them,  and  the  length  of  time  they  were  in  operation; 
(3.)  Statement  of  the  amount  expended  on  pit-sinking,  and 
charged  to  capital  account,  from  January  1872  to  30th  June 
1878,  giving  the  depth  of  each  pit,  (4.)  List  of  pits  exhausted 
from  January  1872  to  30th  January  1878,  giving  the  depth  of 
each  pit,  when  the  sinking  of  the  pit  commenced,  when  each  pit 
was  exhausted,  and  the  cost  of  sinking  each  pit;  (5.)  List  of  pits 
at  present  working,  giving  the  depth  of  each  pit,  when  the 
sinking  of  each  pit  commenced,  and  when  the  output  commenced, 
and  the  expense  of  sinking  each  pit ;  also  by  adding  a  statement 
as  to  the  schedules  and  rules  of  the  schedules  of  the  Income  Tax 
Acts  on  which  the  assessment  of  the  duty  was  made  on  the 
Appellants ;  also  by  adding  a  statement  explaining  how  the  sum 
of  9,027Z.,  claimed  as  a  deduction  from  the  assessment  by  the 
Appellants,  is  arrived  at.. 

We,  the  Commissioners  foresaid,  amend  the  above  case  as 
follows :  — 

I.  There  are  appended  hereto  statements  and  lists,  Nos.  1,  2, 
3^  4,  and  5,  containing  the  information  required  by  the  order  of 
Court,  as  also  a  plan  signed  as  relative  thereto. 

II.  The  mines  and  ironworks  of  the  Appellants  were  charged 
and  assessed  to  the  duties,  in  the  manner  directed  in  Schedule  A, 
No.  III.,  of  the  Act  5  4  6  Vict.  c.  35,  and  according  to  the  rules 
prescribed  by  Schedule  D  of  the  said  Act,  as  far  as  such  rules 


it 
it 
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are  conflistent  with  the  eaid  No.  III.  (29  Vict.  cap.  36.  eec.  8).  GoiiTkhb 
The  proTisions  of  the  «aid  Schedule  A,  No.   III.,   so  far  as  qowavtV 
material^  are  as  follows :  — **  The  annual  value  of  all  the  properties  blaok. 

''herein-after     described   shall   be   nnderstood   to  be   the   full         

''  amount  for  one  year,  or  the  average  amount  for  one  year,  of 
*'  the  profits  received  therefrom  within  the  respective  times 
"  herein  limited.  1st.  Of  quarries  of  stone,  slate,  limestone,  or 
''chalk,  on  the  amoimt  of  profits  in  the  preceding  year;  2nd. 
"  Of  mines  of  coal,  tin,  lead,  copper,  mundic,  iron,  and  other 
*'  mines,  on  an  average  of  the  five  preceding  years,  subject  to  the 
'* provisions  concerning  mines  contained  in  thifl  Act;  3rd.  Of 
"  iron  works,  gas  worln,  ealt  springs  or  works,  alum  mines  or 
*'  works,  water  works,  streams  of  water,  canals,  inland  naviga- 
"  tions,  docks,  drains,  and  levels,  fishings,  rights  of  markets  and 
"  fairs,  tolls,  railways,  and  other  waye,  bridges,  ferries,  and  other 
concerns  of  the  like  nature,  from  or  arising  out  of  any  lands, 
tenements,  hereditaments,  or  heritages  on  the  profits  of  the 
"  year  preceding :  The  duty  in  each  of  the  last  three  rules  to  be 
^'  charged  on  the  person,  corporation,  company,  or  society  of 
"  persons,  whether  corporate  or  not  corporate,  carrying  on  the 
"  concern  or  on  their  respective  agents,  treasurers,  or  other 
"  officers  having  the  direction  or  management  thereof,  or  being 
"  in  the  receipt  of  the  profits  thereof,  on  the  amount  of  the 
"  produce  or  value  thereof,  and  before  paying,  rendering,  or 
^' distribtliing  the  produce  or  the  value,  either  between  the 
"  different  persons  or  members  of  the  corporation,  company,  or 
society  engaged  in  the  concern,  or  to  the  owner  of  the  soil  or 
property,  or  to  any  creditor  or  other  person  whatever  having 
"  a  claim  on  or  out  of  the  said  profits,  and  all  such  persons, 
corporations,  companies,  and  societies  respectively  shall  allow 
out  of  such  produce  or  value  a  proportionate  deduction  of  the 
"  duty  so  charged,  and  the  said  charge  shall  be  made  on  the  said 
"  profits,  exclusively  of  any  lands  used  or  occupied  in  or  about 
"the  concern." 

The  Schedule  served  on  the  Appellants,  with  a  view  to  their 
being  assessed  to  the  said  duties,  was  in  the  form  and  in  the 
terms  of  the  Schedule  appended  hereto. 

III.  The  sum  of  9,027Z.  claimed  as  a  deduction  from  tlie 
assessment  by  the  appellants,  does  not  rei^reseut  the  cost  of  pii- 
sinking  during  the  year,  but  is  a  sum  arrived  at  by  calculating 
two  shillings  a  ton  on  iron  made,  and  a  penny  halfpenny  a  ton 
on  coal  sold  during  the  year;  it  being  estimated  that  this  will 
properly  represent  the  amount  of  capital  expended  on  making 
bores  and  sinking  pits  which  has  been  exhausted  by  the  year'8 
working.  The  cost  of  making  bores  and  sinking  pits  is  charged 
in  the  books  of  the  company  to  an  account  called  **  Sunk 
Capital  Account,"  and  is  written  off  annually  bj-  a  sum  computed 
at  the  respective  rates  above  specified,  on  the  quantities  of  iron 
made  and  coal  sold  in  the  year,  as  representing  the  capital 
expended  on  pit-sinking,  exhausted  by  the  year's  working.  The 
working    charges    deducted    and    allowed    in    ascertaining    the 
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profits  for  assessment  include  the  whole  cost  of  getting  and 
raising  the  minerals,  after  the  pits  are  sunk,  and  of  manufacturing 
the  metal  and  selling  the  iron  and  coal,  and  the  general  ezi>ense8 
of  the  concern. 


A.  E.  LocKHAKT,  Commissioner. 
JoHK  Meek,  Commissioner. 


Hamilton,  16th  April  1880. 


STATEMENTS  AND  LISTS  Nos.  1,  2,  3,  4,  and  6,  WITH 
RELATIVE  PLAN  BEFORE  REFERRED  TO. 


I. — Statement  of  the  Amount  expended  by  the  Company  in 
Sinking  Pits,  and  charged  to  Capital  Account,  from 
30th  June  1868  to  30th  June  1878. 


£       s.   d. 

1869   

5,808  5  9 

1860  

3,749  16  2 

1861  

7,839  11  10 

1862  

4,402  19  8 

1863  

6,702  2  0 

1864  

.  10,970  5  0 

1865   

9,867  13  9 

1866  

.  13,014  12  1 

1867   

.  11,320  3  2 

1868   

8,164  16  10 

1869   

6,708  3  3 

1870   

2,647  11  6 

1871  and  1872 

8,119  2  2 

1873   

,.  22,666  9  1 

1874   

.  16,234  12  10 

1875   

..  11,307  1  2 

1876   

6,796  4  7 

1877   ... 

• 

6,990  11  6 

1878   

4,647  2  3 

£165,826  3  6 

A.  E.  L. 

J.  M. 
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II. — Statement  of  Pits   exhanated   from  30th  June  1858  to 

30th  Jtme  1878,  showing  the  total  cost  of   Sinking  the  gcwavtv. 
Pits,  the  depth  of  them,  and  the  length  of  time  they  wen  Blaok. 
in  oi>eTation.  


Dei»th. 


In 
Operatioii. 


Bzhamtad  in  y«ar  endiaf :— . 
June  SO,  1809.    No.  S  Wtalteftripe  Pit 
«     *BorH       


tf 

n 


•t 


M 


BMtfldd  Engine  Pit 
No.lPIt  . 


WhitohlU  Nof.l  «a  Piti,Miy 


NiwmilliNalPlt 
BirkMiflhnw  MinM 


1861. 


lOonJoiBt  Pit^  immping  water 
Woodend  No.  8  Pit    .. 

JMmOT 

Conjoint  Pit,  pnmping  water 


1883.    WoodMklNo.4Plt    .. 

H      Monntoow  Goal  Pit  .. 

Bof^M 

Ooaloint  Pltipampingwater 


1881 

N 

n 

1884. 


1866. 

It 

N 
M 


1866. 


1867. 
tt 


1868. 


Harwhawmoor  Piti .. 

Both       

Conjoint  Pit,  pnmping  water 

GoodoekhmNo.8Plt 

Boree      

Conjoint  Pit,  pumping  water 

Ooodookbill  No.  1  Pit 
No.  S  Btonecmige  Pit 

Conjoint  Pit,  pmnplng  water 
Weetridewood,  Pool,  Ae.  . . 
EaetfleidNo.4Plt,«i7.  .. 
Knowee  No.  1  Pit 

Boree 

Conjoint  Pit,  pumping  water 
Woodend  No.  1  Pit    . 
Birkfleld  No.  8  Pit.  Mty 

Victoria  Pit      

Holdron  Noe.  1  and  8  Pits  .. 
Conjoint  Pit,  pnmping  water 

Boret  "^  •• 

Heademnlr  No.  1  Pit,  eay  .. 
Honterfleld  No.  1  Pit,  say  ^ 

Conjoint  Pit,  pumping  water 

SpringhiUPlt 

Boree  ..       ..       •• 

HerddiillNalPlt,«iy      .. 

Crofthead  Noe.7  and  8 Pite 
Conjoint  Pit,  pnmping  water 
Boree      


Carried  forward 


£     f.   d. 

U48   6    4 
8,087  17    4 


4^6   e   8 
488   8  10 


0   0 


88116  0 

060   6  8 

UOO   8  7 

616   6  8 


861  8  0 
1,402  10  11 
8,677    9  8 


806  12  10 

485  6  6 
1,621  7  6 
UB»   1    6 


U86U11 
8,074  0  6 
1.448  16    8 


86S1111 
1,866  16  0 
1,884   7   7 


014  11 
886  15 

1,006  12 
1,266  2 
866  12 
6^000  0 
1,400  18 


0 
S 

1 

6 
0 
0 
6 


02  14 

2 

1313 

4 

6 

048 

6  10 

600 

0 

0 

a6&  17    8 

465  18   8 

8,266    5    6 

614    8  10 

500    0    0 
600    0    0 


1368  1  8 
746    7  10 

1308  18  6 
600    0   0 


817  11  8 
816  0  10 
856  16  4 


£    a   d. 


8346   8   8 


M6t   7U 


4.481    2   7 


8377   7    4 


4354  18   7 


S.46I  14    6 


10320  12   1 


3348    4    6 


4378   6   2 

6318    2   6 
1368  17    6 


54480  16   3 


Fthme. 
46 

80 
46 

-f 


"I 

0 


80 


80 


S4 

12 

40 
10 


14 
80 


16 
48  A  14 


m 


12 


•3 

ATenge 
2iea^ 


Never  in 

operation 

|fha 


3i 


3* 


6 
6 


12 
71 

8« 
3}ASt 


SI 

SI 

u 
u 


*  Boreti  are  for  the  purpoie  of  necertaining  the  exittenoe  of  minerals. 


t  This  wae  a  pit  scnk  by  the  Ooltness  Iron  Company  and  Messrs.  Dizon,  the  adjoininfr 
mineral  nroprletors.  at  mutual  expense,  for  draining  their  respective  mineral  fields.  "Hiis  sums 
entered  for  pnmping  water  represent  the  one-half  of  the  cost  of  pumping  paid  by  the  Colin 
Iron  Company. 
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Iboh 

GOMPAVTft 
BUOC 


Z  Z      Hm  >  and  Oiiddcan  Pita  ! 

I  2      OoololBll 


Wi,  FalaluUl  Pit  and  ._ 
_  No.lIWh«AliPll,. 
.      No.  4  Oi«MhMd  Blind  Pit 


18T&.  Knave*  Ka  t  Fit 
,  HaldrDnNa.Bm 
_  VoaUkfrnUxVlt 
.       N«.«OMnoi«mAuFlt 


-  No.8 
..  H(i.S 
.     IBom 


Voldnm  No.  S  Pit 

WUtMMpa  Ko.  S  Pit 

No  •  OuiiondU  Pit,  Ontlet 


do.      Rtone  Mlna 


IBonlQMrnFI 
rthlU  BliBd  Pit      . 


„       OMlMon 
Un.   No.!: 


18)8.    KalDnntlllandPlt.. 
_      No.  *  StoDoonlBi  Eioaiw  Pit 
.       Onnwi 


MMU 

7,4U  0 


•S!". 


WUll 
IHU  ~ 
IMU 

in  8 

lU    0 


1^  i 

IS  11 

mto 


IM  u  1 

WIT  1 

IH)    1  8 
UK  18  11 

211    8  1 

Ui  11  8 

u«eio  s 

mil  ■ 

40    0  0 


0    4    0 

W!    t    » 
V»i  14  ID 


118  S  ' 
tgti  »  8 
321U    9 


j» 


Snm  paid  ti>lliaOoltaa«CatniaaTMth4lt  than  «(tfBklaKO(niMiitPlt,wUoh  WW  not Diad 

tfaam  aflmUTO. 

iDolndaa  liTlSL  ItL  Ud.  loi  B«rM  ■>  Bo'nMi,  wban  Hlneiala  were  not  found. 

A.  E.  L. 
J.  M. 
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III. — Staibicbht  of  the  amount  expended  on  Pit  Sihkihq,  and  ^^V"*" 
charged  to  Capital  Account,  from  January  1872  till  80th   oom^pakti. 
Jtme  1878,  giving  the  depth  of  each  Pit.  Black. 


DopthlBratlMnM. 

M*ll«  OF  PH. 

Amoimt 

: 

SSi"""r""    :: 

aovmm- 

tit 

i 

::    ::    ::    :: 
Na9       do.             "    ::         " 

NO.B         do.                      

Hatxouio— 

it 

61    7 

« 

HftllonlsPIt          

BBAIDWOOD— 

1^    3   1 

to 

«  - 

WUtonrit 

^Sgil! 

BO-KB«»(Bor«.)         

IJW          1 

WOODBHD— 

58 

Mo.BPlt        

SB  16  T 

Oabuton        

1.7U    1    6 

Hartbili^ 

'i 

H»rthUlBllDdP.I,BorM»iidMlM 

No.  1  Molrbewmi         

No.i       ao.            

iDiasis  D 

».ie,i4 

No«.T.&uiuenti      

UU    »    3 

Oabpbl  

egu  t  3 

8UNDBT  PLAOn        

81    9    0 
71^  10    9* 

[nln(iliulMia,MTI.10i.fld.  applicable  Ui  Bona  ud  AJr  PIM. 


A.  E.  L. 
jr.  H. 
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IV. — List  of  Pits  Exhausted  from  January  1872  to 
30th  January  1878,  giving  the  Depth  of  each  Pit,  when 
the  Sinking  of  the  Pit  commenced,  when  each  Pit  was 
Exhausted,  and  the  cost  of  Sinking  each  Pit. 


J3o 


66 
40 

SO 


100 

100 

84 

14 


13 

14 


l.f 
10 


namb  cf  Pit. 


Oommaneed 
Slnkins. 


Cimimeiioad 
Oulpot. 


SALSBUBGH— 
No.  2  DnDtUliuid  Pit 


COLTN 


No.  3  StonecraigB  Pit 
No.  3  Royal  G«orge  Pit 
No.  4  Oreenhead  Pit 
No.  2  OarrioDffiU  Pit 
No.  S  do. 

No.  8  Bush  Pit 
No.  S  Whitestripe  Pit 


Harthill— 

FallahiUPit  .. 

Do.     Water  Pit 
No.  1  Conjoint  Pit 
No.  2        da 
No.  2  Knowes  Pit 


MULDBON— 


No.  5  Pit. 
No.  6  Pit. 


Gaupel— 
Garpel  (two  Pits) 

Gablbton— 
Garleton  (two  Pitn) 

Davisdtkks— 

No.  Allanton  Pit 
No.  2  Davisdykes  Pit 

BoNEss  Bores.. 

Roues  and  Ain  Pits.. 


jniy  uea 


May  1808 
October  1866 
AnguBt  1805 
October  1868 
May  1866 
March  1864 
January  185S 


Not.  1863 

Jane  18S5 
October  1868 


November  1867 
February  1860 


August  1872 


May  1871 
(Purchased 
this  date). 


February  1866 
February  1866 


1870 


July  1864 


April  1864 

Miinihl860 

Jane  1867 

Jane  1864 

Aagastl866 

Jalyl866 

Auffasll868 


Jannaryl885 
January  1866 
June  1860 
June  1868 
February  1860 


NoTember  1868 
August  1870 


July  1873 


May  1671 


September  I860 
AprU186e 


No      mineimls 
found. 


May  1878 


November  1870 
NoTepiber  1675 
September  1878 
Jane  1874 
February  1872 
February  1877 
October  1874 


} 


April  1878 
April  1872 
MkrchlSTO 
March  1870 
October  1678 


{ 


November  1878 
October  1874 


December  1877 


June  1876 


February  1875 ) 
September  1878  j 


1875 


Ooltof 
Sinking. 


£     «.  d. 
8,714    8   • 


1488   1  1 

587  16  1 

1.088   4  8 

7  8 


801  18    6 
80  17   8 


6/108  18   8 

7.416   0   0 
400   4    8 


800  16  11 
480  11    1 


0^    0    8 


8,108  14  10 


700    0   8 


SJ15  10  U 


8.617    8   6 
44.01S  IS    1 


A.  E.  L. 

1.  M. 
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y. — List  of  Pits  at  Pbesbiit  WosKnrG,  giving  the  Depth  of  Colthkss 
each  Pit,  when  the  Sinking  of  each  Pit  conunenced,  and  ^^ 
when  the  Output  commenced,  and  the  Expense  of  Sinking  blaok^  * 
each  Pit.  — 


8. 
J 


'i 

Q9k 


NAMB  OF  Pit. 


Oommeiioad 
SlDklng. 


Commenced 
Output 


Expense  of 
Sinking. 


T 


1 
s 

8 


4 

5 
8 
7 
8 
9 
10 

01 
12 
18 
14 

16 
18 
17 
18 
19 
10 
SI 


S7 


80 
81 
82 


8S 

84 


88 
87 
88 
88 
40 


41 
48 
48 


68 


48 

64 

88 
46 

78 
26 

17 

64 

46 
42 
64 

84 
10 

64 

60 

18 

46 


46 

46 
00 


54 

66 


184 
138 
114 

80 


24 
16 
14 


BALaBUBOB* 

DnimbowieFit 
Hfymitoow  Pit 
No.ll>antUlaiidPlt 


No.  1  Stoneeraigi  Pit 
No.  4  Rtoneonlgi  Pit 

andBioape 
No.  3  Qreenheftd  Pit 
No.  6           do.  *                . .        .  • 
No.  6           do.                  ••       •• 
OrlndledykePlt      

MidEioape 
FoaitkyeePlt 

And  Beoape 
No.  1  Garriongil  Pit  (purduued 

thUdaU) 
aadEacApe 
No*  4  *         do.  •• 

No.  6  do.  ••       •• 

No.  6  do.  •• 

No.  7  do. 

No.  8  do.  .  • 

mad  Air  Pit 
No.  9  do.  ••       •• 

AodBeoApe 

PAtherPlt      

AndBioApe 
No.  8  RoyAl  GeorgeTit    . . 

Hallcbaio— 

HAUeraigPlt 

uid 

BBAIDWOOD— 

WiltonPit      

and  BsoApe 

No.  1  Mayfleld  Pit 

No.  3  do 

WOODBMD— 

No.  2  Pit  

No.  6  Pit  

Habtbill— 

HarthillPit 

PolkemmetPit        

No.lMairheftdPlt .. 

and  Escape 
No.  8  do.  •• 

and  Escape 

MULDBON— 

No.  7  Pit         

No.8Pit  

No.OPlt  

• 


Jalyl880 
July  1880 
Jan.  1888 


ICanhlSIO 
March  1887 

Not.  1868 
April  1872 
April  1874 
Dec  1864 

lUyl868 


Sept.  1888 

April  1806 
July  1886 
March  1866 
Maiohl866 
August  1870 

Feb.  1878 

April  1866 

January  1878 


Nov.  1864 


March  1866 

Jan.  1867 
March  1678 


July  1867 
Feb.  1806 


Oct.  186S 
Jan.  1864 
Nov.  1871 

April  1876 


Sept.  1871 
Sept.  1871 
August  1872 


June  1881 
June  1862 
Jan.  1864 


December  1849 
June  1874 

Nov.  1886 
May  1878 
June  1876 
August  1886 


} 


May  1872 

Sept.  1868 

AprU  1866 
Sept.  1886 
Nov.  1878 
Nov.  1872 
Nov.  1872 

Dec.  1874 

Oct  1866 

August  1878 


Sept  1872 


March  1867 

Sept  1867 
Jan.  1879 


Dec.  1866 
May  1866 


April  1889 
June  1867 
April  1875 

April  1879 


March  1878  ) 
March  1873  > 
Feb.  1874       ) 


£  t.  d. 
1,068  10  9 
1,793  11  0 
2,718    7  10 


688  14  8 

8,968   6  7 

1,729   8  6 

8,066   7  6 

2349  19  6 

7  7 


713   6   6 


4,836  12    1 


4,794  0 
8340  17 
2J036   7 

4.431   4 

1306   6 


8 

6 
4 

0 

4 


1387  19   8 


8317   6   8 


1.726  12    1 


660    0 
8349   7 

0 
8 

980   0 
1397  10 

0 
0 

9316  14  10 

9,184  10    5 

12361  14    8 

10396  15 

0 

4314    0 

2 

97337    7 

I 

A.  E.  LocKii.AiiT,  Commissioner. 
JoiiN  Meek,  Comr. 
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Black.  ^  •■ 

For  the  Year  1878,  ending  6th  AprU  1879. 

Notice  requiring  Betum  for  Assessment  for  the  year  com- 
mencing  6th  April  1878,  and  ending  5th  April  1879,  in  respect 
of  the  Annual  Value  or  Profits  arising  from  the  following 
concerns,  viz. :  — 

1.  Mines  of  Coal,  Tin,  Lead,  Gopi>er,  Mundic,  Iron,  and  other 

Mines ; 

2.  Quarries  of  Stone,  Slate,  Limestone,  or  Chalk,  Iron  Works, 

Oas  Works,  Salt  Springs  or  Works,  Alum  Mines  or 
Works,  Water  Works,  Streams  of  Water,  Canals,  Inland 
Navigations,  Docks,  Drains,  and  Levels,  Fishing  Bights 
of  Markets  and  Faurs,  Tolls,  Ways  (except  Railways,  for 
which  a  special  form  of  Return  is  provided), 'BridgeB, 
Ferries,  and  other  concerns  of  the  like  nature. 


To  the  Person  named  on  the  back  hereof. 

Ix  pursuance  of  the  Acts  of  Parliament  for  granting  to  Her 
Majesty  Duties  on  Profits  arising  from  Property,  Professions, 
Trades,  and  Offices,  you  are  hereby  required  to  fill  up  the 
following  Statement  of  the  Annual  Value  or  Profits  chargeable 
for  the  said  Year,  in  respect  of  any  Concern  or  Concerns  above 
described  carried  on  by 

and  deliver  such  Statement,  under  cover  and  sealed,  at  my 
Office,  indicated  on  tlie  hack  hereof,  or  at  the  office  of  the 
Commissioners  at 

within  Twenty-one  days  from  the  date  hereof,  in  default  whereof 
you  will  incur  a  Penalty,— that  is  to  say,  TWENTY  POUNDS 
and  TREBLE  DUTY  if  sued  for  before  the  Commissioners  of 
the  District,  or  FIFTY  POUNDS  if  sued  for  in  any  of  Her 
Majesty's  Courts. 

The  sum  chargeable  as  the  Annual  Value  or  Profits  of  a  MINE 
of  any  description  for  the  said  Year,  is  to  be  returned  on  an 
j»veraj^e  of  the  Five  preceding  Years,  or  if  the  working 
commenced  within  five"  years  on  an  average  from  the  period 
of  commencing:  such  Workings,  either  ending  on  the  day  of 
the  year  when  the  Annual  Accounts  of  the  Concern  have  been 
usually  made  up,  or  on  the  5th  day  of  April  1878.  If  the 
workinp:  commenced  within  the  year  of  Assessment,  the  return 
should  be  accordinp;  to  the  best  of  your  knowledge  and  belief, 
and  the  prrounds  on  which  the  amount  shall  have  been 
cc)m])utcd  should  be  stated  for  the  information  of  the  Com- 
missioners. 

The  sum  chargeable  as  the  Annual  Value  or  Profits  of  the 
st*veral  OTTTEU  Concerns  above  described  for  the  said  Year  is 
to  he  returned  according  to  the  Profits  of  the  preceding  year. 
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The  Annual  Value  or  Profits  of  these  several  Concerns  is  to  jilJJ'™ 
he  returned,  and  the  duty  charged,  ux>on  the  Produce  or  Value  compant  r. 
thereof  before  paying  rendering^  or  distributing  such  Produce  Black. 
or  Value,  either  between  the  different  Persons  or  Members  of  the 
Firm,  Corporation,  Company,  or  Society  engaged  in  the  Concern, 
or  to  the  Owner  of  the  Soil  or  Property,  or  to  any  other  Person 
having  a  claim  on  or  out  of  the  said  Profits ; 
No  Deductions  are  allowed — 

On  account  of  Loss  not  connected  with  or  arising  out  of 

the  Concern ; 
Nor  on  account  of  Capital  withdrawn  therefrom ; 
Nor  for  any  Sum  employed  or  intended  to  be  employed  as 

Capital  therein; 
Nor  on  account  of  any  Capital  expended  on  Improvement 

or  extension  of  such  Concern; 
Nor  on  account  of  any  annual  Interest,  Annuity,  or  other 

annual  Payment  out  of  such  Profits  or  Gains; 
Nor  for  any  Disbursements  or  Expenses  which  shall  not  be 
Money  wholly  and  exclusively  laid  out  in  working  the 
Concern : 
Nor   for   any  Disbursements   or  Expenses   of   Maintenance 
of    the    Parties,    their    Families,    or    Private    Establish- 
ments ; 
Nor   for  any   Sum  paid   as   Salary   to   a   Partner   in    any 
Concern,  or  for  any  Sum  paid  as  Income  Tax  on  the 
Profits  or  Oains  of  anv  Concern. 


Deductions  are  allowabh 

For  the  Supply  or  Repair  of  Implements,  Utensils,  or  Arti- 
cles employed,  not  exceeding  the  sum  usually  expended 
for  such  purposes  according  to  an  average  of  Five  Years, 
or  in  the  preceding  year,  as  the  case  may  be. 

For  Bad  Debts,  or  such  part  thereof  as  shall  be  proved  to 
the  satisfaction  of  the  Commissioners  to  be  such,  and 
Doubtful  Debts  according  to  their  Estimated  Value. 

For  any  Average  Loss  not  exceeding  the  Actual  Amount 
of  Loss  after  Adjustment. 

For  the  Sum  representing  diminished  Value  by  reason  of 
wear  and  tear  of  Machinery  or  Plant.  Amount  to  be 
stated. 

DEPRECIATION  OF  MACHINERY  OR  PLANT. 

Amount  dedaoted  in  arriTing  at  pro-  Amoanc  of  Rent  paid  for  the  ase  of 


fits  where  the  Maohinery  or  Plant  be- 
longs  to  the  Penon  or  Oompany  carrying 
on  the  Conoem,  or  is  let  to  such  Person 
or  Company  so  that  the  Lenee  is  bound 
to  maintain  and  deliver  orer  the  same 
in  good  condition  : — 


AntaHfU  £  Amwnt  £ ^ 

7423 


the  Machinery  or  Plant  where  the  burden 
of  maintaining  and  restoring  the  same 
falls  upon  the  Lessor,  :n  which  case  no 
deduction  for  Depreoiation  is  allowable 
to  the 
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C0LTNE88 

Ibon 

Ck>MPAirr  V, 
Black. 


1^ 

Co     ao    t« 

s  s  g 

oil 


s 


^1 


^<^ 


4) 


0) 

00 

cS 

CO 


•  1-1 

CO 


00 
00 


=i4 


You  may  sd^ct  whichever  of  the  following  modes  of  Assess- 
ment yoTi  think  fit:  — 

1^^.  By  the  Commissioners  of  the  District  in  the  Ordinary 

Course. 
2d,   By  the  Commissioners  of  the  District  linder  a  iKTumber 

or  Letter. 
3^.    By  the  Commissioners  for  Special  Purposes  appointed 
by  the  Crown. 
If  yon  elect  to  be  assessed  under  a  Number  or  Letter,  or  by 
the  Special  Commissioners,  you  will  signify  your  desire  in  your 
Declaration.     In  the  former  case,  the  Return  should  be  sealed 
up   and   directed   to  the   Clerk   to   the   Commissioners;   in   the 
latter,  it  should  be  directed  to  the  Surveyor  of  the  District,  and 
endorsed  *  *  For  Special  Assessment. ' '    The  .Return ,  if  not  delivered 
at  the  Office  of  the  Commissioners,  should  be  delivered  at  my 
Office,  to  be  forwarded  to  the  Clerk  to  the  CommissioneTS,  or 
the  Surveyor,  as  the  case  may  require;  your  name  and  place  of 
abode  having  been  first  sui>erscribed  thereon. 

Given  under  my  hand  this  day  of  1878. 

DAVID  PATRICK,  Assessor. 

STATEMENT. 


style  of 
Finn,  Com- 
pany, &0.. 
&c.,  carrying 
on  the 
Concern. 


If  not  a 
Public  Com- 
pany, state 

names  and 
addresses  of 

Partners. 


Places  at 
which  the 
Business  is 
carried  on. 


Profits  chargeable  xoUktrnt  dedmelUn 

of  fientior  Royally  or  other  Payments, 

as  abore  direoted. 


Whereof— 
Profits 
Rent  or  Royalty 


••• 


£ 
£ 


iHere  state 
ether  yon 
desire  '  to  be 
aMCflaed  by  the 
OommiBSloneni 
of  the  Distriot 
under  No.  or 
Letter,  or  by 
the  speciu 
Oom  mission* 
era.  If  not. 
strike  ont  the 
words  (in  Ita- 
lics) "ifnd  I 
desire;'  Ac, 


DECLARATION. 

I,  do  hereby 

declare,  that  all  the  particularb  required  in  this 
Notice  to  be  returned,  as  api>ertaining  to  me,  in 
relation  to  the  Duties  arising  in  respect  of  Hie 
several  and  respective  concerns  mentioned  or  referred 
to  in  this  Notice,  are  in  every  respect  fully  and 
truly  stated  herein,  according  to  the  best  of  my 
judgment  and  belief,  and  according  to  the  Rules  and 
Regulations  of  the  Acts  of  Parliament  in  that  behalf. 
And  T  desire  to  be  assessed  byf 

Dated  this  day  of  1878. 

Signed 
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Fir$t  Division,  January  7,  1881.  SSf'™* 

The  Lord  President. — In  the  case  originally  presented  to  the  b^^J^*^*' 
Court,  on  the  28th  of  January  1879,  by  the  Coltness  Iron  Com-  ^^ 
pany,  against  the  determination  of  the  Commissioners  of  Income 
Tax  for  the  Middle  Ward  of  Lanarkshire,  they  maintained  that, 
from  the  amount  of  the  profits  of  their  business  for  the  year 
ending  5th  April  1878,  as  assessed  to  the  income  tax,  there 
ought  to  have  been  deducted  a  sum  of  9,027L,  being  the  cost 
incurred  by  them  in  sinking  new  pits.  The  case  stated,  as 
matter  of  fact,  that  for  a  number  of  years  the  Appellants  have 
carried  on  business  as  coal  and  iron  masters,  and  have  opened 
up  several  mineral  fields,  sinking  new  pits  at  their  own  expense 
from  time  to  time  as  the  old  ones  have  become  exhausted ;  that, 
when  a  mineral  field  is  wrought  out,  the  pits  on  it  become  useless 
to  them,  and  they  receive  no  compensation  from  the  landlord  or 
any  one  else  in  respect  of  them;  and  that  they  have  no  means 
of  compensating  themselves  for  the  loss  of  those  pits,  other  than 
out  of  the  gross  annual  returns  derived  from  the  minerals  worked 
from  them.  Upon  these  facts,  the  Appellants  maintained  that 
there  could  be  no  profits  till  the  ex})enditure  of  sinking  was 
repaid,  any  more  than  there  could  be  profits  before  ^he  wages  of 
the  miners  in  working  the  minerals  were  repaid;  that,  in  fact, 
the  sinking  of  the  pits  was  expenditure  in  winning  minerals, 
and  not  an  investment  of  capital;  that  in ^ the  case  of  wages 
expended  in  sinking,  there  is  nothing  to  represent  capital,  and 
the  money  so  expended  cannot  be  an  investment,  because  it  can 
never  be  recovered. 

.On  these  statements  and  this  contention,  the  Court  gave 
judj^^ent,  on  the  6th  of  February  1879,  holding  that  the.  case 
thus  presented  to  them  did  not  in  principle  differ  from  the  case 
of  the  tenant  of  a  mineral  field  sinking  one  pit  and  one  only, 
and  proceeding  by  means  of  that  pit  to  work  out  the  whole 
minerals  let  to  him.  They  therefore  affirmed  the  determination 
of  the  Commissioners,  and  refused  the  proposed  reduction  on  the 
grounds  stated  in  the  judgment  and  the  authority  of  the  earlier 
case  of  Addie  v,  the  Solicitor  of  Inland  Revenue,  in  which  it  was 
expressly  decided  that  the  cost  of  sinking  a  pit  and  carrying  on 
the  business  of  mining  is  an  expenditure  of  capital,  and  it  cannot 
be  taken  into  account  in  assessing  the  profits  of  the  business  to 
the  income  tax. 

•  The  Coltness  Company  appealed  to  the  House  of  Lords,  and  it 
appears  that  in  the  course  of  the  Appellants'  argument  at  the 
bar,  facts  and  considerations  were  advanced  and  urged,  which 
were  not  stated  or  suggested  in  the  case  on  which  the  Court 
gave  judgment.  On  the  contrary,  on  the  conclusion  of  the 
argument,  the  House  of  Lords,  ''  being  of  opinion  that  the  state- 
*'  ment  of  facts  contained  in  the  case  submitted  to  the  Court  of 
''  Sessions  on  this  matter  is  not  sufficiently  full  to  enable  thk^ 
'^  House  finally  to  dispose  of  the  points  of  law.  on  which  its 
*^  decision  is  asked,''  was  pleased  to  remit  the  case  to  this  Court 
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iu  order  that  it  might  be  amended,  **  porauant  to  the  power 
''  conferred  for  that  purpose  by  the  Act  of  Parliament  of  the 
''  3Tth  and  38th  years  of  Her  present  Majesty,  chap.  16,  and 
''  that  an  adjudication  be  had  on  such  an  amended  caee  and 
"  reported  to  this  House." 

The  case  has  been  amended  accordingly,  and  the  Court  having 
heard  a  full  argument  from  counsel,  now  proceed  to  give  their 
judgment,  in  compliance  with  the  order  of  the  House. 

The  amended  case  contains  the  following  new  and  imi>ortant 
statements  in  addition  to  certain  details  as  to  pit  sinking,  which 
will  be  immediately  noticed :  — First y  the  working  charges 
deducted  and  allowed  in  ascertaining  Ihe  profits  for  assessment 
include  the  whole  cost  of  getting  and  raising  the  minerals,  after 
the  pits  are  sunk,  and  of  manufacturing  the  metal  ai^d  selling 
the  iron  and  coal,  and  the  general  expenses  of  the  concern. 
Secondly,  the  sum  of  9,027Z.,  claimed  as  a  deduction -from  the 
assessment,  does  not  represent  the  cost  of  pit-sinking  during  the 
year,  but  is  a  sum  arrived  at  by  calculating  29.  per  ton  on  iron 
made,  and  l^d.  per  ton  on  coal  sold  during  the  year,  it  being 
estimated  that  this  will  proi>erly  represent  the  amount  of  capital 
expended  in  making  bores  and  sinking  pits  which  have  been 
exhausted  by  the  year's  work.  It  will  be  observed  that  while 
in  the  original  case  the  deduction  aeked  by  the  Appellants  was  in 
respect  of  the  cost  incurred  by  them  in  sinking  new  pits,  and  it 
was  contended  that  in  fact  the  sinking  of  the  pits  was  exi>en- 
diture  in  winning  the  minerals,  and  not,  as  the  Surveyor  stated, 
an  investment  of  capital,  the  Appellants  no  longer  maintain  that 
the  deduction  claimed  does  not  represent  capital  invested  or 
expended  in  carrying  on  the  business  of  the  Company.  On  the 
contrary,  it  is  now  distinctly  stated  that  the  sum  proposed  to.be 
deducted  from  the  profits  represents  the  amount  of  capital 
expended  on  pits  and  exhausted  by  the  year's  working. 

The  facts '  regarding  pit-sinking  in  the  Appellants'  mineral 
field,  as  now  amplified  and  explained,  may  be  summarized  as 
follows: — First,  during  twenty  years,  from  30th  June  1868  to 
SOtli  June  1878,  the  Appellants  expended  in  sinking  pits 
165,825Z.  3^.  6^.,  or  on  an  average  annually  about  8^5001.  This 
includes  the  cost  of  many  pits  used  only  as  air  pits,  and  pits  for 
pumping  water,  as  well  as  the  expense  of  bores  made  in  searching 
for  minerals.  Secondly,  during  the  same  period  many  pits  have 
become  exhausted.  The  total  cost  of  sinking  those  pits,  including 
air  pits,  pumping  pits,  and  bores,  as  above,  was  102,678Z.  6*.  1(W)., 
being  about  an  annual  average  of  6,0002.,  varying  from 
639^  4s,  4d,  in  olie  year,  being  the  lowest,  to  11,2342.  16^.  Id. 
in  auotlier,  being  the  highest.  The  depth  of  those  pits  varies 
from  9  fathoms  to  114  fathoms.  Their  endurance  in  a  state  of 
usefulness  varies  from  ^about  one  year  to  twenty-three  years. 
Thirdly y  taking  a  shorter  period  of  about  six  and-a-half  years, 
from  Januarv  1872  to  June  1878,  the  total  cost  of  pit-einking 
is  71,964Z.  10.?.  2d.  including  10,337Z.  10*.  9d.  for  air  pits  and 
boring,   or   an   average   annual   expenditure   of   about   11,000Z. 
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These  pits  Tary  from  4  to  134  fathoms  in  depth.     During  the  Oolthim 
period  six  years  from  January  1872  to  January  1878,  the  nine-  gompavt  t. 
teen  pits  which  became  exhausted  had  cost  44,0132.  13«.  Id.,  or  Blaok. 
about  2,300/.  each  pit  on  an  average.     They  vary  from  13  to         """" 
100  fath(HnA  in  depth,  and  lasted  on  an  average  about  nine-and- 
a-half  years  each.     The  pits  at  present  working,  that  is,  in  June 
1878,  are  f^rty-three  in  number,  and  cost  97,537{.  Is.  Id.,  or  an 
average  of  about  2,2602.  for  each  pit.     They  vary  in  depth  from 
14  to  134  fathoms,  and  were  sunk,  the  earliest  of  them,  in  1849 
and  the  latest  in  1876: 

The  question  thus  comes  to  be,  whether  the  statutes  authorise 
any  deduction  to  be  made  from  profits  on  account  of  the  capital 
expended  and  exhausted  in  the  conduct  of  the  Company's 
business.  The  general  principle  of  the  property  and  income  tax 
to  which  effect  is  given  by  the  statutes  is,;  that  everything  of  the 
nature  of  income  shall  be  assessed,  from  what  source  soever  it 
may  be  derived,  whether  from  invested  capital,  or  from  skill  and 
labour,  or  from  a  combination  of  both  and  whether  temporary 
or  permanent,  steady  or  fluctuating,  precarious  or  secure.  Nor 
does  it  make  any  difference  on  the  incidence  of  the  tax  that  the 
income  has  been  created  by  the  sinking  of  capital,  a^  in  the  case 
of  the  purchase  of  annuities,  instead  of  being  merely  the  natural 
annual  product  of  an  invested  sum  which  remains  uncpnsumed 
and  undiminished  by  the  consumption  of  the  income  which  ^t 
yields.  In  applying  this  general  principle  to  an  assessment 
on  profits  of  trade,  the  Act  5  and  6  of  Her  present  Majesty, 
chapter  36,  speaks '  in  very  clear  lan^age.  The  first  rule, 
section  100,  Schedule  D.,  provides  that  "  the  duty  to  be  charged 
J' in  respect  thereof  shall  be  computed  on  a.  sum  not  less  than 
''  tbe  full  amount  of  the  balance  of  the  profits  or  gains  of  such 
*'  trade  upon  a  fair  aod  just  average  of  three  years,  and  shall  be 
*'  assessed,  charged,  and  paid  without  other  deduction  than  is 
*'  herein-after  allowed."  The  third  rule  provides,  that  in  esti- 
mating the  balance  of  profits  and  g&ins  no  deduction  shall  be 
allowed  for  any  sum  employed,  or  intended  to  be  employed,  as 
capital  in  such  trade,  nor  for  any  capital  employed  in  improve- 
ment of  premises  occupied  for  the  purposes  of  such  trade,  nor  on 
account  of  or  under  pretence  of  any  interest  which  might  have 
been  paid  on  such  sums  if  laid  out  at  interest.  And  the  fourth 
rule  provides  that  no  deduction  shall  be  made  on  account  of  any 
annual  interest  on  any  annuity  or  any  annual  payment  payable 
out  of  such  profits  or  gains.  The  term  '^  full  amount  of  the 
'*  balance  of  profits  '*  in  the  first  of  these  rules  is  something  very 
different  from  the  amount  of  the  net  profits  of  the  year  which 
would  appear  in  the  ordinary  annual  balance  sheet  of  a  trading 
company;  for  in  ascertaining  net  profits  there  falls  to  be 
deducted,  not  only  annual  working  expenses,  but  interest  on 
capital  employed  in  the  business,  and  every  kind  of  annual 
payment  which  either  by  the  original  constitution  of  the  Com- 
pany or  by  its  subsequent  obligations  fall  to  be  paid  out  of  the 
profits.     So,  also,  in  ascertaining  the  amount  of  net  profits  for 
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Jj^J'^"*  ^t©  purpose  of  division ,  the  state  of  the  capital  account  neces- 
OoMFAKYv.  sarily  aiSFects  the  balance  sheet.  If  any  part  of  the  capital  is 
BiiA0K.  lost,  or  if,  from  the  nature  of  the  business,  the  capital  employed 

"""  can*  never  be  recovered  or  restored,  that  is  an  element  of  primj^ry 
importance  in.  fixing  the  financial  condition  of  the  Company  and 
the  true  amount  of  its  net  earnings.  But  the  statute  refuses  to 
take  an  ordinary  balance  sheet,  or  the  net  profits  thereby  ascer- 
tained, as  the  measure  of  the  assessment,  and  requires  the  full 
balance  of  profits,  without  allowing  any  deduction  except  for 
working  expenses,  and  without  regard  to  the  state  of  the  capital 
account  or  to  the  amount  of  capital  employed  in  the  concern,  or 
sutik  and  exhausted,  or  withdrawn.  Any  other  construction  of 
the  statute  would  not  only  be  inconsistent  with  the  leading 
principle  on  which  it  is  based  and  with  its  express  words,  but 
would  lead  to  very  embarrassing  consequences.  A  man  who 
employs  his  whole  capital  in  the  purchase  of  terminable 
annuities  increases  his  income,  and  is  assessed  to  the  income 
tax  for  the  full  amount  of  the  annuity;  but  after  the  step  has 
been  taken,  he  is  in  practical  effect  living  on  his  capital,  and 
when  the  account  terminates  it  will  all  be  gone.  He  might  have 
left  his  money  on  an  ordinary  investment,  and  have  consumed 
every  year  a  portion  of  the  capital  in  addition  to  the  interest. 
Nay,  he  might  calculate  the  matter  so  nicely,  that  the  whole 
capital  would  be  gone  just  at  the  same  time  that  the  annuity 
would  terminate.  In  this  case  this  assessable  income  would  be 
only  the  interest  accruing  annually  on  the  principal  sum, 
^adually  diminishing  year  by  year,  and  would  not  include  the 
portion  of  the  capital  which  he  chose  to  expend  year  by  year. 
But  when  he  purchases  an  annuity  he  converts  his  whole  estate 
into  an  income  which  represents  no  capital  but  that  which  -he 
has  paid  away  and  exhausted  to  purchase  the  income.  But  the 
statute  takes  no  heed  of  his  exhausted  capital,  and  makes  no 
deduction  from  the  actual  amount  of  his  income  on. that  account. 
In  like  manner,  one  may  buy  a  business  which  is  necessarily  of 
a  temporary  character,  but  the  endurance  of  which  may  extend 
over  a  series  of  years.  He  realises  a  large  income  from  the 
{business,  and  in  the  end  he  may  find  that  the  profits  derived 
from  the  business  while  it  lasted  have  repaid  him  the  full 
amount  he  paid  for  it,  with  interest,  and  left  an  ample  margin 
of  gain  beyond.  On  the  other  hand,  he  may  find  that  though 
he  drew  considerable  profits  from  the  business  annually  during 
its  continuance,  the  balance  is  the  wrong  way  in  the  end,  and 
he  has  lost  a  great  part  of  the  money  he  paid  for  it.  But  the 
statute  is  not  concerned  with  the  failure  or  success  of  his 
speculation,  and  looks  only  to  what  is  the  income  derived  from 
the  business  year  by  year. 

To  come  nearer  to  the  case  before  us,  one  man  takes  a  lease 
of  the  minerals  under  the  ground  of  a  certain  estate,  which  have 
never  been  wrought,  and  to  which  there  is  as  yet  no  access  by 
pit  or  otherwise.  Another  buys  from  a  former  tenant  the  unex- 
pired term  of  a  lease  of  minerals,  which  are  in  the  course  of  being 
wrought  by  means  of  numerous  and  well-constructed  shafts. 
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Are    these   two   men    to  be   assessed    to   tlie   income-tax  on  OoLTH«b8 
different  rales  P    Is  the  former  to  have  snch  an  allowance  on  oompakt 
deduction  as  is  claimed  in  the  present  case  on  account  of  capital  Bulcol. 
expended  and  exhausted  in  the  sinking  of  pits,  and  is  the  other         '"'^ 
to  have  no  such  allowance  when  the  pits  sunk  by  his  predecessor 
in   the  mine   become   exhausted   and   useless  F      Such  a  resxdt 
would  seem  very  unjust  to  the  latter,  for  his  pits  have  possibly 
cost  him  quite  as  much,  in  the  shape  of  purchaae-money  of  the 
leaise,  as  the  former  has  expended  in  actually  sinking  his. 

And  yet  to  give  the  latter  the  same  kind  of  allowance  as  is 
now  claimed  for  the  former  would  invdlye  such  an  inquiry  as 
the  legislature  could  never  have  contemplated,  and  as  seems 
almost  inextricable, — an  inquiry  into  the  manner  in  which  the 
purchase-money  of  the  lease  ought  to  be  apportioned  between 
the  minerals  themselves  and  the  pits,  and  the  other  advantages 
and  conveniences  of  the  going  mine  at  the  date  of  the  purchase, 
including  an  ^sstimate  of  the  worth  of  each  pit  at  that  date,  its 
probable  continuance  as  a  useful  pit,  and  the  expense  of  main- 
taining it.  But,  besides  all  this,  the  supposed  claim  of  the 
purchaser  of  the  lease  would  be  nothing  less  than  a  proposal 
to  deduct  from  the  iiicome  arising  from  the  subject  purchased  a 
proportion  year  b^  year  of  the  purchase-money.  This  would  be 
to  establish  a  .distinction  between  temporary  and  permanent 
income,'  in  the  mode  of  imposing  the  assessment,  to  which  the 
Statute  gives  no  countenance. 

As  already  noticed,  the  contention  of  the  Appellants .  in  *  the 
original  case  was  that  the  expenditure  in  respect  of  pit-sinking 
was  not  outlay  of  capital  at  all,  but  the  ordinary  working 
exi>enses  of  the  mine.  For  the  reasons  given  in  our  former 
judgment,  we  thought  that  argument  unsound,  and  in  the 
amended  case  it  is  abandoned,  and  the  expense  of  pit-sinking  is 
admitted  to  be  outlay,  or  investment  of  capital.  But  the  claim 
of  the  Appellants,  as  made  in  the  amended  case,  though  thus, 
differing  in  form,  does  not  differ  in  any  material  respect  from  the 
claim  made  in  the  original  case.  Capital  expended  in  the 
sinking  of  pits  must  necessarily  become  exhausted  and  lost 
sooner  or  later,  and  that  is  foreseen  when  the  expenditure  is 
made.  The  only  distinction  between  the  two  claims  is  that,  in 
the  original  case,  the  deduction  was  asked  of  .expenditure  actually 
made  in  the  year  of  assessment;  while  in  the  amended  case  the 
deductioh  is  asked  to  be  made  in  the  year  of  assessment  in 
which  the  pits  created  by  the*  expenditure  ceased  to  be  useful. 
But  it  is  not  the  less  in  the  one  case  than  in  the  other  a  deduction 
from  annual  profits  of  capital  employed  in  the  business  of  the 
Appellant's  Company,  which  the  Statute  expressly  prohibits. 

A  certain  appearance  of  plausibility  is  given  to  the  Appellants' 
argument  by  the  great  number  and  variety  of  pits  sunk  and 
WorkecL  by  them.  The  constant  employment  of  capital  year  by 
year  in  such  sinking,  by  reason  of  the  great  extent  of  their 
business,  gives  to  this  expenditure  a  certain  similarity  to  ordinary 
working  expenses.       But  the  likeness  is  merely  on  the  surface. 
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OoLTHSBB        j£  ^  j^^,^  buys  an  unwrought  jnineral  field,  and  sinks  one  pit,  by 

CoMPAST  9.     means  of  which  he  works  out  all  the  minerals,  he  has  conyerted 

Black.  the  dormant,  inaccessible,  and  unproductive  subject  into  a  going 

*"""        mine.      He   has   made   a   new   subject  which   differs   frcMn   the 

unwrought  mineral  field  just  as  a  railway  or  canal  is  a  different 

subject  altogether  from  what  the  ground  on  which  it  is  con> 

structed  originally  was.     The  miner  has  invested  his  capital  in 

creating  the  subject,  which  consists  partly  of  the  minerals  and 

partly  of  the  access  by  which  the  minerals  are  approached  and 

worked;  but  the  cost  of  the  one,  equally  with  the  cost  of  the 

other,  is  an  employment  of  capital,  and  it  would  be  quite  as 

reasonable  to  ask  for  an  allowance  for  the  general  exhaustion 

and  loss  of  capital  embarked  in  paying  the  price  of  the  mineral 

as  of  that  employed  in  sinking  the  pit. 

The  Court  had  occasion,  in  the  case  of  Miller  v.  Feme,  to 
decide  that  no  allowance  could  be  made  for  depreciation  of  the 
subject,  or  the  gradual  extinction  of  the  capital  employed  by  the 
constatit  diminution  of  the  quantity  of  minerals  remaining  to  be 
won,  and  we  have  seen  no  reason  to  doubt  the  soundness  of  that 
judgment.  But  if  these  considerations  are  conclusive  in  a  small 
amoimt,  with  a  single  pit,  it  seems  impossible  to  dispute  their 
equal  applicability  to  a  large  subject  of  the  same  kind.  Instead 
of  50  acres  in  the  case  supposed,  the  mineral  field  may  extend 
to  1,000  acres;  but  the  extension  of  the  area,  the  multiplication 
of  the  strata  worked,  and  of  the  pits  sunk  to  reach. them,  do  not 
alter  the  character  of  the  subject,  or  tlie  nature  of  the  trade,  and 
cannot  make  that  in  the  latter  case  working  expenses  wliich  in 
the  former  is  employment  of  capital. 

Having  regard  to  the  express  words  of  the  Statute,  and  the 
principle  of  assessment  which  runs  through  all  its  provisions,  the 
Court  are  of  opinion  that  the  claims  of  the  Appellants  ought  to 
be  rejected,  txnd  the  determination  of  the  Commissioners  ought 
to  be  affirmed. 

I  may  mention  that  Lord  Deas  entirely  concurs  in  the  judg- 
ment of  the  Court,  although  he  is  not  able  to  be  in  Court  to-day. 
The  interlocutor  will  probably  nm  in  this  form :  "  Having 
^'  resumed  (consideration  of  the  petition  of  the  Coltness  Iron 
"  Company,  dated  March  10,  1880,  with  the  amended  case  for  the 
'^  petitioner,  and  heard  counsel — Of  new  affirm  the  determination 
'^of  the  Commissioners  of  the  Middle  Ward  of  Lanarkshire, 
"  dated  November  7,  1878,  and  decern ;  and  appoint  the  clerk 
'*  to  report  this  judgment  to  the  House  of  Lords,  in  terms  of  the. 
''  order  to  that  effect,  of  date  August  1,  1879." 
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HousB  OF  Lords.  ^^^^^ 


CoLTNESS  Iron  Company  v.  Black  (on  remit).  ^^rt^^^^ 

2l8t  and  22nd  March  1881.  black^ 

Sir  F,  Herschell,  S.G.,  and  Benjamin^  Q^C,  for  Appellants. — 
The  capital  exhausted  in  the  year  by  pit-working  must  be  taken 
into  account  as  a  deduction.  According  to  ordinary  trading 
principles  no  profit  is  made  until  the  whole  cost  of  getting  the 
minerals  has  been  allowed  for.  Profit  means  the  increment,  if 
any,  which  exists  after  you  have  replaced  the  exhausted  capital. 
Until  exhausted  capital  has  been  replaced  profit  does  not  begin 
By  29th  Yict.  c.  36.  sect.  8,  mines  are  taken  out  of  Schedule  A. 
and  become  assessable  with  other  trading  concerns  under  and  by 
the  rules  of  Schedule  D. 

The  Lord  Advocate  and  the  Solicitor  General  for  Scotland 
(Crofioford  with  them)  for  the  Crown. — The  income  tax  is  an 
annual  tax.  There  is  no  distinction  in  regard  to  the  taxation  of 
perpetual  and  terminable  interests.  Prinid  facie,  the  subject  of 
taxation,  in  the  case  of  mines,  is  not  profits,  but  annual  value. 
From  29th  Vict.  c.  36.  s.  8.,  it  does  not  follow  that  the  assessment 
of  profits  under  Schedules  A.  and  D.  is  to  be  made  in  tlie  same 
manner.  Mines  are  not  totally  transferred  to  Schedule  D.  by 
that  Act,  which  preserves  No.  3  of  Schedule  A.,  sect.  60, 
5  &  6  Vict.  c.  36.,  but  introduces  Schedule  D.  rules  as  regards 
all  other  matters.  A  mine  is  not  to  be  treated  as  a  trade  but  as 
a  heritable  subject. 

Judgment. 

Tuesday,  7th  April  1881. — Earl  Cairns, — My  Lords,  this  is  an 
appeal  from  the  First  Division  of  the  Court  of  Sessions,in  which  the 
Appellants,  and  Iron  Company  at  Coltness,  contend  that  in  rating 
for  the  property  and  income  tax  they  ought  not  to  be  assessed 
on  a  sum  of  9,027Z.,  a  portion  of  the  gross  proceeds  of  their  mines 
for  the  year  ending  the  6th  April  1879.  The  description  of  this 
sum  of  9,027^,  upon  which  the'  Appellants  contend  that  they 
should  not  be  rated  as  given  in  the  case  originally  was  tliis :  — 
The  Coltness  Iron  Company,  carrying  on  business  at  Coltness, 
appealed  against  the  assessment  made  on  them  under  Schedule  D. 
of  the  Act  5th  and  6th  Victoria,  caput  36,  and  subsequent  Income 
Tax  Acts  referring  thereto,  in  respect  of  the  profits  arising  fn)m 
their  business  for  the  year  preceding,  in  so  far  as  the  said  assess- 
ment includes  a  sum  of  9,0271. ,  being  the  cost  incurred  by  them 
in  sinking  new  pits,  and  for  which  they  maintained  they  were  not 
assessable.  The  Coltness  Iron  Company  stated,  and  it  is  the  fact, 
that  for  a  number  of  years  tliey  have  carried  on  business  as  coal 
and  iron  masters,  and  have  opened  up  several  mineral  fields, 
sinking  new  pits  at  their  own  expense  from  time  to  time  as  the 
old  ones  have  become  exhausted,  and  they  submitted  that  in 
ascertaining  the  profits  on  which  they  are  liable  to  be  assessed 
under  the  said  Act,  there  ought  to  be  deducted  from  the  gross 
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annual  receipts  derived  from  their  business  the  sums  ezi)ended 
by  them  in  sinking  the  said  pits. 

This  and  the  other  statement  in  the  special  case  when  the 
appeal  first  came  before  your  Lordships  were  not  deemed  by 
your  Lordships  to  be  sufficiently  explicit,  and  you  remitted  the 
case  for  amendment.  This  amendment  has  now  been  made,  and 
I  will  read  the  statement  as  to  this  sum  of  9,0271.  in  the 
amended  case.  '^  The  sum  of  9,027Z.  claimed  as  a  deduction  from 
"  the  assessment  by  the  Appellants  does  not  represent  the  cost 
^'  of  pit  sinking  during  the  year,  but  is  a  sum  arrived  at  by 
'^  calculating  2^.  a  ton  on  iron  made,  and  a  penny  halfi)enny  a 
^'  ton  on  coal  sold  during  the  year,  it  being  estimated  that  this 
^'  will  properly  represent  the  amount  of  capital  expended  on 
''  making  bores  and  sinking  pits  which  have  been  exhausted  by 
''  the  year's  working.  The  cost  of  making  bores  and  sinking  pits 
''  is  charged  in  the  books  of  the  Company  to  an  account  called 
''  *  sunk  capital  account-,'  and  is  written  off  annually  by  a  sum 
**  computed  at  the  respective  rates  where  specified  on  the 
*'  quantities  of  iron  made  and  coal  sold  in  the  year  as  repre- 
"  senting  the  capital  expended  on  pit  sinking  exhausted  by  the 
''  year's  working.  The  working  charges  deducted  and  allowed 
*'  in  ascertaining  the  profits  for  assessment  include  the  whole 
''  cost  of  getting  and  raising  the  minerals  after  the  pits  are  sunk, 
''  and  of  manufacturing  the  metal,  and  selling  the  iron  and  coal, 
**  and  the  general  expenses  of  the  concern."  It  therefore  now 
appears  that  the  statement  in  the  case  as  it  originally  stood  is 
not  sustained,  and  that  the  sum  in  question  does  not  represent 
the  cost  of  pit  sinking  during  the  year  of  which  the  profits  are 
taken.  I  am  not  prepared  to  say  that  under  the  words  of  the 
5th  and  6th  Victoria,  chapter  35,  a  mine  owner  might  not  in 
some  cases  be  entitled  to  an  allowance  in  respect  of  the  cost  of 
sinking  a  pit  by  means  of  which  pit  the  minerals  are  gotten 
which  are  the  source  of  profit  for  the  year  in  which  the  pit  was 
^nk.  I  desire  to  reserve  my  opinion  on  that  x>oint  until  the 
question  arises,  but  in  the  present  case  the  question  is  altogether 
different.  It  is,  as  now  explained,  can  a  mine  owner  write  off 
and  deduct  from  the  gross  earnings  of  his  mine  in  a  particular 
year  a  sum  to  represent  that  year's  depreciation  of  all  the  pits  in 
the  mines  whenever  sunk.  I  am  clearly  of  opinion  that  this 
cannot  be  done.  It  may  be  proper  for  a  trader  or  for  a  trading 
company  to  perform  in  his  or  their  books  an  operation  of  this 
kind  every  year  in  order  to  judge  of  the  sum  that  can  in  that 
year  be  safely  taken  out  of  the  trade  and  spent  as  trade  profits. 
But  I  am  clearly  of  opinion  that  the  owner  of  a  mine  cannot 
qua  owner  thus  manipulate  his  accounts  when  the  question  is 
under  section  60  of  the  principal  Act,  what  is  the  amount  of 
profits  received  from  the  mine  in  eaclx  of  the  five  years  upon 
which  the  average  is  to  be  taken? 

My  Lords,  I  do  not  think  this  question  is  affected  by  the 
29th  Victoria,  cliapter  36.  That  Act  provides  that  mines  shall 
be  cliarged   and   assessed  according  to  the  rules  prescribed  by 
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Schedule  D.  of  the  principal  Act  so  far  as  such  rules  are  con-  Coltkbss 
sistent  with  No.  3  of  Schedule  A.     But  the  thing  to  be  assessed  q^^^^y  «. 
remains  the  same.  Black. 

Tour  Lordships  were  referred  by  the  Appellants  to  a  decision, 
viz.,  Knowles  v.  Macadam  (6),  in  the  Exchequer  Division  of  the 
High  Court  of  Justice  in  England  (3  Law  Bex)orts,  Exchequer 
Division  23),  as  an  authority  in  their  favour.  Your  Lordships 
are  now  sitting  in  appeal  from  the  Court  of  Session,  but  even 
supposing  that  case  were  a  Scotch  authority  I  am  bound  to  say 
that  it  is  a  decision  which  does  not  seem  to  me  to  be  capable 
of  being  supported,  and  I  could  not  advise  your  Lordships  to 
follow  it. 

Lord  Penzance. — My  Lords,  the  arguments  of  the  Appellants 
was  based  on  the  interpretation  which  they  gave  to  the  word 
''  profit ''  in  the  Act.  And  it  was  contended  that  they  could  not 
be  properly  said  to  have  made  any  profit  out  of  their  mines  until 
a  certain  i)ortion  of  the  cost  of  making  the  bores  and  sinking 
the  pits  necessary  to  approach  the  mineral-bearing  strata  were 
deducted. 

In  a  general  and  perhaps  a  strict  and  logical  sense  I  think 
this  is  true,  but  it  is  also  and  equally  true,  I  think,  that  the  cost 
of  the  mineral  strata  themselves,  whether  they  have  been  hired 
or  bought,  should  be  included  in  any  calculation  which  had  for 
its  object  the  ascertainment  of  the  actual  profit  obtained  by  the 
Company  out  of  the  entire  adventure.  So  much  for  the  prime 
cost  of  iJie  mineral  bed,  so  much  for  approaches  to  it  in  the  shape 
of  pits,  so  much  for  working  it  and  getting  the  mineral  to  the 
surface,  so  much  for  getting  the  mineral  to  the  market,  and 
against  all  these  the  price  obtained  for  the  mineral  sold ;  these 
would  be  the  elements  of  a  profit  and  loss  account  of  an  entire 
adventure  of  this  nature.  But  is  thi^  tfie  sense  in  which  the 
word  profit  is  used  in  the  Act?     I  think  not. 

The  intention  of  the  Act,  it  is  abundantly  cleaT,  was  in 
Schedule  A.  to  tax  property.  If  a  man  had  bought  an  estate 
the  tax  was  intended  to  be  paid  by  him  on  the  annual  volue  of 
that  estate,  without  reference  to  where  he  got  it,  or  how  he  got 
it.  or  how  much  .he  paid  for  it.  So  if  n  man  built  a  house,  or 
bought  a  house,  he  was  intended  to  pay  tax  on  the  annual  value 
of  the  house,  no  matter  what  it  cost.  Nor  does  anything  turn 
upon  the  fact  that  the  estate  is  a  permanent  and  undecaying 
species  of  property,  while  the  house  is  a  species  of  property  of  a 
less  durable  kind ;  he  was  intended  to  pay  tax  upon  it  so  long 
as  it  lasted.  ' 

What,  then,  is  the  case  of  a  mine  in  the  Schedule  A.,  which  is 
the  Schedule  applicable  to  property  ?  A  mine  is  in  express  terms 
included  as  a  species  of  property,  and  is  made  the  subject  of  n 
tax.  The  only  question  is  how  shall  the  annual  value  of  this 
species  of  property  be  ascertained.  It  is  to  this  object  that  the 
Rule  No.  III.  found  in  section  60  of  the  Act  is  addressed.     That 


(5)  Ante,  p.  161. 
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OoLTNUB  pule  assumes  the  ownership  of  the  "  mine  "  passes  by  altogether 
QouTAXY  t>,  *^®  ^^'^  ^*  money  which  it  may  have  cost  either  in  the  waj"  of 
Black.  purchase  or  rent,  and  proceeds  to  describe  the   method    of   cal- 

culating  its  "  annual  value  "  to  the  owner  thereof,  and  this  it 

declares  shall  be  the  average  ''  profit "  over  a  period  of  five  years 
"  received  therefrom."  The  words  **  profit  received  therefrom  " 
are  here  introduced  to  define  the  annual  value  of  the  thing  which 
is  to  be  taxed,  which  is  the  '*  mine/'  and  it  could  not  I  think  be 
intended  that  for  the  purpose  of  calculating  "  the  annual  value  " 
of  a  '*  mine,"  the  original  cost  of  the  '*  mine  "  itself,  or  any  j)ai-t 
of  it,  should  be  first  deduqted.  On  the  contrary,  the  words 
'^  profits  received  therefrom"  in  this  connexion  mean,  I  think, 
the  entire  profits  derived  from  the  **  mine,"  deducting  the  cost  of 
working  it,  but  not  deducting  the  cost  of  making  it.  I  do  not 
think  the  subject  is  elucidated  but  leather  confused  by  the  illus- 
tration brought  foi*ward  in  argument  of  the  merchant  or  trader 
who  si)end8  a  sum  of  money  or  who  invests  capital  in  the  pur- 
chase of  goods  and  sells  them  again  at  an  advance  in  price.  Xo 
doubt  in  such  a  case  the  *'  profit "  can  only  be  ascertained  by  first 
deducting  the  original  cost  of  the  goods.  If  a  man  spends  100/. 
in  the  purchase  of  goods  and.  sells  them  for  140Z.  his  profit  is 
not  140/.,  but  at  most  40/.  only. 

But  when  such  a  matter  as  that  is  brought  under  the  provisions 
of  this  Act  for  taxation,  the  wide  difference  between  it  and  the 
present  case  is  at  once  apparent.  For  the  merchant  or  trader  is 
taxed  in  such  a  case  not  in  respect  of  any  **  property  "  which  he 
])ossesses  and  of  which  he  enjoys  the  fruits,  but  only  upon  the 
profits  which  he  realises  annually  in  his  trade,  whereas  the 
owner  of  a  '*  mine  "  is  taxed  in  respect  of  that  **  mine  "  as  a  fixed 
and  realized  '^property,"  which  belongs  to  him  and  from  which 
he  reaps  an  annual  benefit;  and  the  words  **  annual  value"  or 
'*  profit  received  "  from  that  "  property  "  are  introduced  into  the 
Statute,  not  as. the  subject  of  taxation,  but  only  as  the  measure 
of  the  taxation  to  which  the  "  property  "  shall  be  subjected. 

A  pit  sunk  to  approach  the  mineral  underground  is  not  unlike 
a  road  made  above  ground  from  the  pit's  mouth  to  the  highway 
as  a  means  of  transi>orting  the  mineral  to  the  market.  If  a  man 
were  possessed  of  such  a  mine  and  such  a  road,  it  would  be  true 
that  as  the  mineral  was  gi*adually  worked  out  the  road  and  the 
capital  sunk  in  making  it,  would  gradually  be  exhausted  and  lc»st, 
but  the  decaying  character  of  the  property  would  not  make  it 
the  less  subject  to  be  t^ixed  according  to  its  annual  value  or  the 
profit  obtained  by  using  it  as  long  as  the  mineral  lasted. 

This,  I  think,  is  the  princijde  that  runs  through  the  entire  Act, 
and  your  Lordships  could  not,  1  think,  sustain  the  present  appeal 
without  introducing  principles  which  would  entirely  subvert  the 
method  of  taxation  which  the  Legislature  intended,  and  according 
to  which  this  statute  has  hitherto  been  administered. 

I  agree  that  the  judgment  of  the  Court  below  should  be 
affirmed. 
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Lord  Blackburn. — ^My  Lords^  this  case  was  stated  iu  oixler  to  Ooltkes§ 
be  able  to  ask  your  Lordships  to  review  the  decision  of  the  Company 
Court  of  Session  in  the  case  of  Addie  v.  the  Solicitor  of  Inland  Blaok. 

Berenue  (2  Bettie  431),  and  reliance  was  placed  on  the  decision  of         

the  Exchequer  Diyision  in  Knowles  i;.  Macadam  (Law  Beports,  3 
Exchequer  Division  23).  Both  of  those  decisions  were  pro- 
nounced at  a  time  when  there  was  no  appeal  against  either,  and 
as  they  were,  I  think,  justly  considered  inconsistent  with  each 
other  it  is  important  that  both  should  be  brought  under 
review. 

The  Ooltness  Company  appealed  against  the  assessment  for 
the  year  1878  in  so  far  as  the  assessment  includes  a  sum  of 
9.027Z.,  being  the  cost  incurred  by  them  iu  sinking  new  pits.  It 
was  thought  that  the  statement  of  facts  contained  iu  the  case 
was  not  sufficiently  full  to  enable  this  House  finally  to  dispose  of 
the  point  of  law  on  which  its  decision  was  asked,  and  it  was 
directed  that  it  should  be  amended,  which  was  done,  and  the 
re^^ult  shows  that  this  was  requisite ;  for  the  amended  case,  besides 
entering  into  various  details  as  to  the  mode  of  pit  sinking  and 
working  the  mines  in  the  Appellants'  mineral  field  contains  a 
statement  as  to  what  the  9,027Z.  consisted  of,  which,  I  think, 
could  not  have  been  collected  from  the  statements  in  the  original 
case. 

I  think  it  is  hot  necessary  to  inquire  what  other  ])oints  might 
possibly  have  been  raised  on  the  other  facts,  still  less  to  decide 
them,  if  that  statement  shows  that  the  sum  of  9,0272.  is  not 
properly  to  be  deducted  from  the  assessment.  I  will  read  that 
statement.  The  sum  of  9,0277,  claimed  as  a  deduction  from  the 
assessment  by  the  Appellants  does  not  represent  the  cost  of  pit 
sinking  during  the  year,  but  is  a  sum  arrived  at  by  calculating 
two  shillings  a  ton  on  iron  made,  and  a  penny-halfpenny  a  ton 
on  coal  sold  during  the  year,  it  being  estimated  that  this  will 
properly  represent  the  amount  of  capital  expended  on  making 
bores  and  sinking  pits  which  has  been  exhausted  by  the  year's 
working.  The  cost  of  making  bores  and  sinking  pits  is  charged 
in  the  books  of  the  Company  to  an  account  called  ''  sunk  capital 
account,"  and  is  written  off  annually  by  a  sum  computed  at  the 
respective  rates  above  specified  on  the  quantities  of  iron  made 
and  coal  sold  in  the  year  as  representing  the  capital  expended  on 
pit  sinking  exhausted  by  the  year's  working.  The  working 
charges  deducted  and  allowed  in  ascertaining  the  i)rofits  for 
assessment  include  the  whole  cost  of  getting  and  raising  the 
minerals  after  the  pits  are  sunk,  and  of  manufacturing  the  metal 
and  selling  the  iron  and  coal,  and  the  general  expenses  of  the 
concern. 

The  phrase  capital  exhaused  does  not  occur  anvwliere  in  the 
Income  Tax  Acts.  It  is  taken  from  a  passage  in  Mr.  McCulloch. 
on  Political  Economy,  where  he  says,  "  Profit  must  not  be  fon- 
''  founded  with  the  produce  of  industry  i)rininrily  received  by 
*'  the  capitalist.  They  really  consist  of  the  produce  on  its  valne 
"  remaining  to  those  who  employ  their  capital  in  an  Tndnsirial 
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"^  uudertaking  after  all  their  necessary  payments  have  been 
"  deducted,  and  after  the  capital  wasted  and  used  in  the  iinder- 
'' taking  has  been  replaced.  If  the  produce  derived  from  an 
'*  undertaking  after  defraying  the  necessary  outlay  be  insuffic'ient 
'*  to  replace  the  capital  exhausted,  a  loss  has  been  incurred ;  if  the 
"(rapital  is  merely  sufficient  to  replace  the  capital  exhausted, 
*'  there  is  no  surplus,  there  is  no  loss,  but  there  is  no  annual 
•  profit,  and  the  greater  the  surplus  is,  the  gi'eater  the 
'■  profit." 

1  do  not  feel  at  all  inclined  to  dispute  the  sufficiency  of  this 
definition.  I  think  that  if  a  building  society  had  taken  a 
building  lease,  and  it  became  necessary  at  any  time  to  ascertain 
what  profit  or  loss  had  been  made  by  it  from  that  lease,  all  the 
monies  expended  in  building  houses  would  be  placed  on  one  side 
of  the  account,  and  on  the  other  all  that  had  been  received  for 
houses  let  or  sold,  and  the  value  during  the  residue  of  the 
Iniilding  lease  of  the  houses  then  remaining  in  the  society's  hands, 
and  that  value  would  of  course  be  less  and  less  as  the  lease  drew 
nearer  to  an  end;  and  if  in  the  first  year  of  the  building  lease  a 
house  was  built  at  a  cost  of,  say,  10,000Z.,  and  the  profit  or  loss 
on  the  lease  had  to  be  estimated  when  the  residue  of  the  building 
lease  was  reduced  to,  say,  5  years,  and  the  lease  of  the  house  for 
those  5  years  would  sell  for  only,  say,  bfiOOL  I  do  not  think 
it  inaccurate  to  say  that  in  computing  the  profit  or  loss  on 
the  building  lease  5,000Z.  would  be  allowed  as  capital  invested 
in  building  that  house  and  now  exhausted.  But  that  is 
certainly  not  the  scheme  of  the  income  tax  as  far  as  regards 
building  leases,  and  other  properties  comprised  in  Schedule  A., 
Xo.  I. 

The  tax  is  imposed  on  the  annual  value  of  the  block  of 
buildings  which  is  to  be  taken  at  the  rack-rent  at  which  the 
same  are  worth  to  let  for  the  year. 

By,  no  process  of  reasoning  could  that  rack-rent  be  made  to 
depend  on  the  sum  which  has  been  expended  in  building  the 
house,  or  to  be  greater  or  less  according  as  the  building  lease 
was  longer  or  shorter.  Mines  are  not  comprised  in  Schedule  A., 
No.  I.,  but  in  Schedule  A.,  Jfo.  III.,  and  the  tax  is  imposed  on 
them  by  a  different  set  of  words  certainly.  And  if  the  decision 
in  Knowles  r.  Macadam  is  correct,  it  is  imposed  on  a  radically 
different  principle.  I  have  felt  myself  constrained  to  advise  your 
Lordships  to  say  that  the  case  of  Knowles  v.  Macadam  was 
wrongly  decided. 

I  think  the  question  thus  raised  can  hardlv  be  decided  without 
exaniinincr  at  some,  T  fear  tedious,  length  the  enactments  on  the 
construction  of  which  it  depends.  No  tax  can  be  imposed  on 
the  subject  without  words  in  an  Act  of  Parliament  clearly 
showing  an  intention  to  lay  a  burden  on  him.  But  when  that 
intention  is  sufficiently  shown,  it  is,  I  think,  vain  to  speculate  on 
what  would  be  the  fairc-sl^  and  most  equitable  mode  of  levying 
that  tax.  The  effect  of  those  framing  a  taxing  Act  is  to  grant 
io   Her  Majesty  a   revenue;  no  donbt  they  would   prefer  if  it 
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were  possible  to  raise  that  revenue  equally  from  all,  aud  as  that  Colthi 
cannot  be  done  to  raise  it  from  those  on  whom  the  tax  falls  with  q^^^^j  «. 
as  little  trouble  and  annoyance,  and  as  equally  as  can  be  con-  black. 

trived;  and  when  any  enactments  for  the  purpose  can  bear  two         

interpretations,  it  is  reasonable  to  put  that  construction  on  them 
which  will  produce  these  effects.  But  the  object  is  to  grant  a 
revenue  at  all  events,  even  though  a  possible  nearer  approxi- 
mation to  equality  may  be  sacrificed  in  order  more  easily  and 
certainly  to  raise  that  revenue;  and  I  think  the  only  safe  rule 
is  to  look  at  the  words  of  the  enactments,  and  see  what  is  the 
intention  expressed  by  those  words. 

Before,  however,  proceeding  to  examine  the  words  of  the 
Income  Tax  Acts,  on  which,  in  my  opinion,  everything  depends, 
I  wish  to  point  out  that  long  before  any  income  or  property  tax 
was  imposed  for  general  revenue,  the  parochial  authorities  in 
England  raised  a  revenue  for  parochial  purposes  which  was  very 
much  in  the  nature  of  an  income  and  property  ta±;  and  the 
language  used  in  the  Income  Tax  Acts  is  such  as  to  convince  me 
that*  the  legislature  had  in  their  contemplation  what  had  been 
done  in  this  branch  of  the  law,  which  if  not  exactly  in  pari 
materia,  is  at  least  an  analogous  subject.  I  think  it  more  con- 
venient to  state  briefly  what  was  the  state  of  the  law  as  to  rating 
real  property  in  general,  and  though  by  a  veiy  narrow  construc- 
tion the  specific  mention  of  coal  mines  was  held  to  exclude  all 
other  mines,  coal  mines,  quarries,  &c.  in  particular.  By  the 
Statute  of  43  Elizabeth,  c.  2,  the  churchwardens  and  overseers  of 
the  parish  were  empowered  to  raise  by  taxation  of  every  inhabi- 
tant, parson,  vicar,  and  others,  and  of  every  occupier  of  lands, 
houses,  tithes  impropriate  or  prox)ortions  of  tithes,  coal  mines,  or 
saleable  underwoods  in  the  said  parish  a  sufficient  sum.  The 
power  to  rate  the  inhabitants  as  such  was  put  an  end  to  by  a 
temporary  Act  3  4  4  Vict.  c.  89,  continued  from  year  to  year, 
and  finally  made  perpetual  by  37  A  38  Vict.  c.  96.  The  power 
to  tax  the  occupiers  of  the  species  of  property  named  in  the  Act 
of  Elizabeth  continued. 

In  1827  (King  v.  Attwood,  6  Barnewell  and  Cresswell,  277)  a 
case  was  stated  for  the  Court  of  King's  Bench,  as  to  the  principle 
of  rating  of  coal  mines.  Chief  Justice  Abbot  delivered  a  Judg- 
ment which  is  so  germane  to  the  subject  we  are  now  considering, 
that  I  will  read  the  whole  of  it,  as  it  is  not  long : — *'  We  are  all 
"  of  opinion  that  the  owner  and  occupier  of  a  coal  mine  should  be 
*'  rated  at  such  sum  as  it  would  let  for  and  no  more.     As  to  the 

other  points,  the  first  was  that  the  rate  should  not  be  imposed 

upon  the  coal  produced,  because  that  was  part  of  the  reality.  It 
"  is  the  first  time  that  such  a  proposition  lias  ever  been  Kubmitted, 
**  although  many  coal  mines  in  various  parts  of  the  country  have 
*'  constantly  been  rated,  and  the  {irgument  in  support  of  it  is 
*'  wholly  untenable.  The  legislature  has  expressly  made  coal 
*'  mines  rateable,  and  they  must  be  rated  for  what  they  produce, 
**  viz.,  the  coals,  slate  quarries,  and  brick  earth  are  also  exhausted 
^*  in  a  few  years,  but  nevertheless  the  rate  is  always  imposed  on 
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Sron^^^  *  ^^^^*  which  is  produced.  The  other  argument  was,  that  the  rate 
CoMPAKT  r.  ' '  ^'ould  not  be  imposed  until  the  exi)ense  of  planting  the  mine  had 
Black.  ''  been  recouped.     But  I  cannot  discover  any  distinction  between 

**  expenses  incurred  in  bringing  a  mine  to  a  productiye  state, 
''  and  in  building  a  house.  The  attempt  to  distinguish  them  is 
'^  perfectly  novel,  and  if  a  house  is  to  be  rated  as  soon  as  it  is 
*'  built  and  occupied,  it  must  follow  that  a  coal  mine  is  rateable  as 
''soon  as  it  is  set  to  work  and  produces  coal,  although  it  may 
**  happen  that  the  expense  of  sinking  it  may  never  be  recovered. 

If  tjie  tenant  of  a  mine  exx>ends  money  in  making  it  more 

productive,  that  is  the  same  as  expending  money  in  improving 
''a  farm  or  a  house,  in  which  cases  the  tenant' is  rateable  for 
*'the  improved  value." 

I  do  not  say  that  what  Lord  Tenterden  here  lays  down  as  to 
the  taxation  of  a  coal  mine  is  necessarily  either  just  or  expedient, 
but  though  this  case  was  decided  after  the  earlier  Income  Tax 
Acts,  it  was  an  authoritative  declaration  of  what  had  been  held 
to  be  law  before,  and  must  have  been  well  known  to  that  large 
proportion  of  the  legislators  who  habitually  acted  at  quarter 
sessions. 

The  legislature  in  1836,  by  6th  and  7th  William  IV.  c.  96. 
enacted  that  all  poor  rates  shall  be  made  *'  upon  an  estimate  of 
'*  the  net  annual  value  of  the  several  hereditaments  rated  there- 
*Sinto,"  that  is  to  say,  of  the  rent  at  which  the  same  might 
reasonably  be  expected  to  let  from  year  to  year  free  of  all  usual 
tenants'  rates  aud  taxes,  and  tithe  commutation  rent  tax,  if  any, 
and  deducting  therefrom  the  probable  average  annual  cost  of  the 
repairs,  assurances,  and  other  expenses,  if  any,  necessary  to 
maintain  them  in  a  state  to  command  such  rent:  And  in  the 
form  of  the  rate  prescribed  there  is  to  be  in  one  column  a  state- 
ment of  the  *'  gross  estimated  rental,  and  in  another  of  the 
'*  rateable  value." 

The  Act  5th  and  6th  Victoria,  chapter  36,  adopts  without  anj- 
variations  which  affect  this  question  the  language  of  the  former 
Income  Tax  Act,  46  Geo.  III.,  chapter  66.  Before  that  there 
had  been  an  earlier  Income  Tax  Act,  43  George  III.,  chapter  122, 
from  which  there  are  changes,  and  I  think  some  of  those  changes 
throw  light  on  what  was  the  intention  of  the  legislature  in  the 
substituted  enactments.  The  first  Income  Tax  Act,  43  George 
III.,  chapter  122,  section  31,  comprised  in  Schedule  A,  all  lands, 
tenements,  hereditaments,  or  heritages,  and  enacted  that  for 
them  there  shall  be  charged  throughout  Great  Britain  in  respect 
of  tlie  property  thereof  for  every  205.  of  the  annual  value  thereof, 
the  sum  of  Is.,  and  enacted  that  *'the  said  duty  shall  be  con- 
"  stvued  to  extend  to  all  manors  and  messuages,  to  all  quarric**; 
"  of  stone,  slate,  limestone,  or  chalk,  mines  of  coal,  tin,  lead, 
**  (•()l)l)er,  niundic,  iron, and  other  mines,  to  all  iron  mills,  fumace«, 
'*  and  other  iron  works,  and  other  mills  and  engines  of  the  like 
'*  nature,  to  all  salt  springs  or  salt  works,  and  many  other  things." 

The  legislature  here  classed  togeiher  in  one  scheditle  properties, 
such  as  asrrirulturnl  land,  winch  from  their  nature  will  continue 
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permanently  to  exist,  and  properties,  such  as  quarries,  whicli  will  Goltnsbs 
certainly  come  to  an  end  within  a  period  longer  or  shorter,  but  JS^JL. 
the  duration  of  which  can  be  generally  calculated,  and  properties  black. 

such   as   iron   works,   which  are  real   property,   deriving  their "       

annual  value  from  being  ancillary  to  a  trade.  It  imposed  one 
tax  at  one  rate  upon  them  all,  and  gave  one  general  rule  that 
the  annual  value  should  be  understood  to  be  the  rack  rent,  and 
it  directed  that  the  tax  should  be  paid  by  the  occupier,  who 
might  deduct  a  proportionate  part  from  his  rent;  and  by%No.  3 
there  is  allowed  a  deduction  for  repairs  not  exceeding  five  per 
cent,  on  the  annual  value  of  a  dwelling-house,  or  two  per  cent, 
on  the  annual  value  of  a  farm.  But  there  is  not  expressly,  at 
least,  any  allowance  made  for  repairs  in  respect  of  other  kinds 
of  real  property,  and  the  Schedule  B.  there  is  imposed  in  addition 
a  tax  on  the  occupier  of  all  such  properties  (with  some  excep- 
tions not  material  to  be  noticed);  and  the  first  of  the  rules  for 
estimating  the  annual  value  of  properties  before  described  in 
Schedules  A.  and  B.  in  England  is  that  no  such  property  shall 
be  charged  at  less  than  the  last  poor  rate,  which  shows  that  those 
who  framed  that  Act  were  thinking  of  the  analogous  case  of  the 
parochial  taxation  for  the  relief  of  the  poor.  The  statute 
43  George  III.,  chapter  122,  also  by  section  84,  imposes  a  duty 
by  Schedule  D.  upon  the  annual  profits  inter  alia  of  every  trade, 
and  by  the  rules  therein  the  duty  shall  be  computed  upon  a  sum 
not  less  than  the  full  amount  of  the  profits  upon  a  fair  and  just 
average  of  three  years,  without  any  other  deduction  than  is 
hereafter  allowed,  and  the  third  rule  is  no  deductions  shall  be 
made  on  account  of  any  sum  expended  on  repairs  of  premises 
occupied  for  the  purposes  of  such  trade,  nor  for  any  sum  expended 
for  the  supply,  or  repairs,  or  alteration  of  any  utensils  or  articles 
employed  for  the  purpose  of  such  trade  beyond  the  sum  usually 
expended  for  such  purpose,  according  to  the  average  of  three 
years.  I  conjecture  that  during  the  three  years  that  elapsed 
between  the  passing  of  the  43  Xj^eorge  III.  and  the  passing  of  the 
46  George  III.,  chapter  65,  experience  had  shown  that  there 
were  difficulties  in  working  this  scheme,  and  that  claims  for 
deductions  had  been  made,  for  whilst  most  of  the  provisions  of 
the  first  Act  were  re-enacted,  those  to  which  I  have  above 
referred  were  all  materially  altered.  It  is  not  necessary  to  go 
through  the  46  George  III.,  chapter  66,  for  the  provisions  of 
that  Act  are  re-enacted  in  the  6th  and  6th  Victoria,  chapter  36, 
without  any  alteration  which  seems  to  me  material  to  notice. 

The  third  rule  as  to  Schedule  D.,  which  I  have  above  quoted, 
still  continued  to  be  negative  in  its  form  that  no  deductions  should 
be  made  under  several  enumerated  pretences,  but  the  number  of 
these  was  considerably  increased,  and  why  I  do  not  know. 
Instead  of  saying  that  the  duty  should  be  imposed  on  a  fair 
and  just  average  of  the  amount  of  the  profits  for  three  years, 
it  is  imposed  on  the  balance  of  such  jHrofits.  I  have  not  been 
able  to  discover  any  difference  in  the  meaning  of  the  two 
phi 
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The  several  rates  and  duties  granted  by  the  6th  and  Cth  Viciuria, 
compter  36,  are  imposed  by  section  1,  Schedule  A.,  for  all  lands, 
tenements,  hereditaments,  or  heritages  in  Great  Britain,  shall  hv 
charged  yearly  '*  for  every  20$.  of  the  annual  value  thereof  the 
sum  of  7d."  Then  by  section  60  the  properties  chargeable  under 
Schedule  A.,  instead  of  being  as  in  statute  43  George  III., 
chapter  122,  treated  altogether  in  one  schedule,  are  treated  of 
under  numbers.  By  No.  1  (which  gives  the  general  rule  which 
is  the  same  ae  that  which  in  43  George  III.,  chapter  122,  was 
applied  to  all  in  Schedule  A.),  the  annual  value  shall  be  under- 
stood to  be  the  rent  by  tEe  year  at  which  the  same  are  let  at 
rack  rent,  if  they  have  been  let  at  rack  rent  within  seven  years 
before  the  assessment,  but  if  the  same  are  not  so  let  at  rack  rent, 
then  at  the  rack  rent  at  which  the  same  are  worth  to  be  let  by 
the  year,  and  by  section  68,  in  addition  to  the  duties  to  be 
charged  under  Schedule  A.,  there  ehall  be  levied  the  duty,  under 
Schedule  B.,  on  all  properties  to  }>e  charged  according  to  the 
general  rule  in  No.  1,  with  some  exceptions  not  material  to  this 
case. 

The  rules  whicli  expressly  gave  pow"er  to  allow  for  repairs 
a  sum  not  exceeding  a  certain  per-centage  on  the  annual  value  of 
houses  and  farms  are  not  re-enacted.  Nor  are  the  rules  above 
quoted  which  refer  to  the  poor  rate  in  England  as  being  the  test 
of  annual  value.  It  is  not  material  in  this  case  to  inquire 
whether  the  rac'k  rent  mentioned  is  to  be  measured  by  what  in 
statutes  G  and  7  William  lY.,  chapter  96,  is  called  the  gross 
estimated  rental  without  making  any  allowance  for  those  annual 
repairs  which  the  tenant  would  certainly  take  into  consideration 
when  bidding  tTiat  rent.  It  could  not  have  been  intended  that 
the  rack  rent  should  be  less  that  the  rateable  value. 

No.  2  and  No.  3  comprise  properties  which  are  comprised  in 
the  general  description  in  Schedule  A.,  but  which  it  was  not 
thought  expedient  to  include  in  Schedule  B.,  though  in  the  first 
Income  Tax  Act  they  had  been  so  included.  One  would  anticipate 
that  the  duty  imposed  on  those  would  be  on  the  rack  rent  which 
they  would  have  been  worth  to  let  by  the  year,  and  something 
more  in  lieu  of  the  duty  imposed  by  Schedule  B. ;  and  as  the  duty 
imposed  by  the  poor  law  and  the  duty  imposed  by  the  first 
Income  Tax  Act  was  precisely  the  same  on  proi)ertie6  like 
quarries  which  are  terminable  and  projierties  which  are  i>er^ 
manent,  one  would  expect  that  no  distinction  would  now  be 
made.  Whether  that  is  so  or  not  must  depend  on  the  true  con- 
struction of  the  words  used,  which  with  reference  to  No.  3  are 
thes(e :  *'  The  annual  value  of  all  the  proi>erties  herein-after 
'*  described  shall  be  understood  to  be  the  full  amount  for  one 
"year,  or  the  average  amount  for  one  year,  of  the  profits 
**  received  therefrom  within  the  respective  times  herein  limited,** 
that  is  of  quarries,  Ac.,  and  what  may  be  called  miscellaneous 
properties,  one  year  of  mines,  Ac.  five  years.  No  definition  is 
given  of  profits  for  one  year.  That  is  left  to  be  ascertained  as  a 
matter  on   the  construction  of  the  Act.     The  rules  which  are 
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coutained  iu  sections  60,  61,  62,  and  64>  relate  to  many  things —  Ooltv] 
us  to  the  place  where  the  duties  shall  be   assessed,  and  the  o^^avy  r. 
persons  by  whom  they  are  to  be  assessed,  and  also  as  to  many  Black. 
allowances  to  be  made,  but  I  can  find  nothing  in  them  to  throw         *"~" 
any  light  on  the  construction  of  the  wotds,  *^  the  full  amount  for 
*'  one  year,  or  the  ayerage  amount  for  one  year  of  the  profits 
*'  received  therefrom  within  the  reepectiTO  times  herein  limited,'' 
that  is,  in  some  cases  one  year  and  in  some  five. 

It  may  be  conyenient  here  to  notice  two  arguments,  not  I  think 
relied  on  by   the  Solicitor  General  in   his  argument  at  your 
Lordships'  bar,  though  he  had  used  them  before  the  Exchequer 
Division  in  Saiowles  v.  Macadam.     It  was  said  by  Lord  Oairus, 
in  Oowan  v.  Christie  (Law  Reports  2,  Scotch  Appeals,   284), 
that  a  lease  of  mines  is  not  in  reality  a  lease  at  all  in  the  sense 
in  which  we  speak  of  an  agrictdtural  lease.     There  is  no  fruit ; 
that  is  to  say,  there  is  no  sowing  and  reaping  in  the  ordinary 
sense  of  the  term,  and  there  are  no  periodical  harvests.     WJiat 
we  call  a  mineral  lease  is  really,  when  properly  considered,  a  sale 
out  and  out  of  a  portion  of  the  land.    X  think  this  is  a  perfectly 
accurate  statement.      But  the  argument  that   no  income  tax 
should   be  imposed   on   what  is  perhaps   not   quite   acciirately 
called  lent  reserved  on  a  mineral  lease,  because  it  is  a  payment 
by  instalments  of  the  price  of  minerals  forming  part  of  the  land 
(any  more  than  on  the  price  paid  down  in  one  sum  for  the  out 
and  out  purchase  of  the  minerals  forming  part  of  the  land),  is,  I 
think,  untenable.    Even  if  it  had  not  been  as  decided  in  the 
King  V.  Attwood  (6  Bamewell  and  Cresswell  277),  the  constant 
course  from  the  statute  of  Elisabeth  downwards  to  construe 
an  annual  tax. imposed  on  coal  .mines,  quarries,  and  the  like,  as 
being  imposed  on  that  which  is  produced  from  them,  I  should 
say  that  no  other  construction  could  be  placed  on  the  60th  section 
of  the  4th  and  5th  Victoria,  chapter  35,  especially  after  seeing 
in  what  manner  the  legislature  in  43  George  III.,  chapter  122, 
had  dealt  with  them,  though  I  think  that  the  judgment  of  the 
Exchequer  Division  in  Knowles  v.  Macadam  (Law  Reports  3, 
Exchequer  Division  23)  seems  an  authority  to  the  contrary. 
From  that  judgment,   however,   to   which  I   shall   afterwards 
return,  I  miiist  ask  your  Lordships  to  dissent. 

It  has  also  been  sometimes  argued  that  it  is  very  unjust  to  tax 
at  the  same  rate  a  terndnable  interest  such  as  that  in  a  mine 
which  must  at  some  time  be  worked  out,  and  a  fee  simple  interest 
which  will  endure  so  long  as  this  world  continues  in  its  present 
state.  I  will  not  inquire  whether  this  is  just  or  not.  There  is 
much  force  in  the  argument  on  the  other  side,  that  if  the  interest 
is  terminable,  so  is  the  tax,  and  will  cease  when  the  interest  ceases ; 
but  whether  just  or  not,  there  can  be  no  doubt  that  the  same 
annual  charge  is  imposed  upon  a  terminal  annuity  and  on  one  in 
perpetuity,  and,  what  seems  harder,  that  the  same  annual  charge 
is  imposed  upon  a  professional  income  earned  by  hard  labour, 
often  extending  over  many  years  before  any  return  is  got,  and 
when  earned  precarious  as  depending  on  the  health  of  the  earner. 


322  EXCHEQUER  CASES 

OovnwBB  In  the  5th  and  6th  Victoria,  chapter  35,  the  different  sche- 

06»Ainrr.     <lul^  were  kept  apart  and  complete  in  themselves,  but  1  think 
BiAOK.  wherever  there  was  any  provision  in  any  one  of  the  schedules 

**""  that  throws  light  on  what  is  meant  by  annual  value  or  annual 
profits  or  capital,  it  may  be  very  material  in  construing  the 
meaning  of  those  words  used  in  other  parts  of  the  .Act.  Thus,  I 
tliink,  that  the  provision  under  the  fifth  head  of  No.  2,  that  an 
allowance  may  be  made  from  the  amount  to  be  taxed  on  fines, 
if  it  be  proved  that  such  fines  or  any  part  thereof  have  been 
applied  as  productive  capital  on  which  a  profit  has  arisen  or 
will  arise  otherwise  chargeable  under  this  Act  for  the  year  in 
which  the  assessment  shall  be  made,  *'  and  the  prevision  in 
*'  Schedule  D.  that  no  deduction  shall  be  made  on  account  of  any 
'*  sum  employed  or  intended  to  be  employed  as  capital,"  neither 
of  wjiich  was  in  the  43  Geo.  III.  chap.  122,  throw  some  light 
on  each  other,  and  may  fairly  be  referred  to  in  inquiring  what 
is  meant  by  "  the  average  amount  for  one  year  of  the  profits 
''  received  within  the  time  limited."  But  Schedules  A.  and  B. 
were  complete  in  themselves,  and  Schedule  D.,  which  was  regu- 
lated by  section  100,  was  complete  in  itself.  The  duties  were, 
however,  assessed  by  different  Commissioners,  and  in  different 
places.  By  the  29  Vict.  c.  36,  section  8,  ^*  The  several  and 
''respective  concerns  described  in  No.  III.  of  Schedule  A.  of 
''  5  and  6  Vict.  c.  35,  shall  be  charged  and  assessed  to  the  duties 
*' hereby  granted  in  the  manner  in  the  said  No.  III.  mentioned 
**  according  to  the  rules  prescribed  by  Schedule  I>.  of  the  said 
*'  Act,  so  far  as  such  rules  are  consistent  with  the  said  No.  III. 
''  Provided,  that  the  annual  value  or  profit  and  gains  arising  from 
*'  any  railway  shall  be  charged  and  assessed  by  the  Commissioners 
''  for  special  purposes."  In  KnX>wlee  v.  Macadam,  Kelly  C.B.  says 
"  it  is  quite  clear  that  section  8  of  29  Vict.  c.  36,  transfers  the 
"present  case"  (that  of  a  coal  mine)  **from  Schedule  A.  to 
"Schedule  D. ;  "  and  the  judgment  of  the  Barons  in  that  case 
seems  to  me  to  aepend  a  good  deal  on  this,  as  it  seems  to  me, 
erroneous  assumption.  I  think  that  the  duties  are  to  be  assessed 
according  to  the  rules  in  Schedule  D.,  and  consequently  all  the 
anxiously  devised  provisions  for  keeping  the  rttims  under 
Schedule  D.  secret  and  confidential  to  be  found  from  Section  100 
to  Section  131,  are  made  in  future  to  apply  to  returns  for  the 
concerns  described  in  No.  III.  of  Schedule  A.,  and  any  rule 
expressed  as  to  the  mode  of  computing  the  balance  of  the  profits 
and  gains  during  the  period  of  three  years  given  in  Schedule  D., 
which  is  not  inconsistent  with  No.  III.,  may  perhaps  be  made 
in  future  to  apply  to  the  mode  of  computing  the  annual  profits 
of  properties  chargeable  under  No.  III.,  and  I  see  that  in  Addie 
V.  Solicitor  of  Inland  Revenue  (2  Betiie  431),  reliance  is  placed 
on  the  judgment  of  the  Lord  President  on  the  3rd  rule  as  to 
concerns  under  the  first  case  of  Schedule  D.,  that  no  deduction  is 
to  be  made  ''  for  any  sum  employed  or  intended  to  be  employed 
as  capital.'*'  But  I  ido  not  think  reliance  can  be  placed  on  this. 
If  from  the  nature  of  the  concerns  in  No.  III.  an  allowance  ought 
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to  be  made  for  capital,  then  this  rule  should  be  rejected  ds  Ooltkkss 
inconsistent  with  No.  III.     If  no  such  allowance  should  be  made,  5*<^* 
the  rule  is  not  required.  Bliok. 

In  Forder  v.  Handyside  (L.B.  1  Ex.  Div.  233),  the  Exchequer  ""^ 
Division  came  to  a  decision  as  to  repairs,  estimated  but  not 
actually  incurred,  which,  whether  it  was  right  or  "wrong,  is  no 
longer  since  the  41  Vict.  c.  15.  s.  12.  to  apply.  And  as  there 
is  no  question  in  the  case  at  bar  as  to  repairs,  it  is  unnecessary 
to  inquire  whether  it  was  right  or  wrong. 

If  the  effect  of  Section  8  of  29  Vict,  was  to  transfer  cases 
in  Schedule  A!  No.  III.  to  Schedule  D.,  it  would  change  the 
respective  times  on  an  average  for  which  the  profits  were  to  be 
assessed.  Mines  would  be  reduced  from  a  five  year  period  to  a 
three  year  period.  Quarries  and  things  of  that  sort  would  be 
raised  from  a  single  year  to  three.  I  cannot  think  this  was 
either  intended  or  expressed.  But,  on  the  assumption  that  it 
had  this  effect,  the  Exchequer  Division  came  in  Enowles  v. 
Macadam  to  a  very^  startling  decision.  In*  that  case  a  company 
had  bought  for  a  very  large  sum  the  minerals  in  beneficial 
leaseholds  of  coal  mines,  having  an  average  of  32  years  to  run, 
and  in  freeholds.  The  decision  of  the  Exchequer  Division  was 
that  the  effect  of  transferring -the  mines,  as  they  thought,  from 
Schedule  A.  to  Schedule  D.,  was  to  cause  the  company  to  be 
assessed  as  persons  carrying  on  the  trade  of  vendors  of  coal  who 
had  bought  wholesale  a  large  quantity  of  coal,  not  stored  in 
warehouses,  but  in  the  eai*th,  and  which  they  were  going  to  sell 
iu  the  course  of  their  trade,  and  that  they  ought  to  be  assessed  on 
the  principle  of  valuing  the  stock  in  trade,  that  is,  the  coals  thus 
stored  in  the  earth,  at  the  beginnim?  of  the  three  years,  and 
again  valuing  the  stock  at  the  end  of  the  three  years,  and  takings 
the  difference  between  them  as  being  to  be  added  to  or  deducted 
from  the  net  receipts  during  that  period  in  estimating  the 
l)rofits  for  the  thiree  years.  The  effect  of  this  would  be,  that 
though  the  mines  were  worked  so  as  to  produce  a  large  profit 
above  the  working  exi>enses,  yet  if  they  were  worked  by  a 
purchaser,  who  had  over-estimated  the  value  of  the  minerals,  and 
paid  such  a  price  for  them  that  he  was  a  loser,  no  income  tax 
was  to  be  paid  in  respect  of  those  mines.  That  is  a.  result 
which  never  could  have  been  intended  by  the  legislature,  and 
if  it  follows  by  legitimate  reasoning  from  the  interpretation  put 
upon  the  29  Vict.  c.  36.  s.  8.,  it  seems  to  me  a  reductio  ad 
absurdum,  showing  that  the  interpretation  was  wrong. 

I,  therefore,  advise  your  Lordships  to  hold  that  the  decision  in 
Enowles  v.  Macadam  was  erroneous.  I  do  not  wish  to  lay 
down  any  general  proposition  either  that  money  expended  in 
sinking  pits  can  never  be  in  the  nature  of  expenses  incurred 
within^  the  five  years,  in  working  the  coal  so  as  to  be  properly 
taken  into  account  in  estimating  the  profits  made  in  that  period, 
or  to  say  what,  if  any,  the  circumstances  are  under  which  it  may 
be  done.     That,  I  think,  had  better  be  left  to  be  deterinined 
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CoLTNBss        when  the  case  arises.     I  iliiiik  it  euough  to  Huy  that  this  sum 
J,^*^^'  of   9,027/.    described    in    the   case   is  not  such    as   ou^ht    to   be 

Black.  deducted. 

The  result   is  that,   in   my  opinion,   the  Interlocutory  below 

should  be  afiirmed,  and  the  Appeal  dismissed. 

Interlocutor  affinneil,  and  Appeal  dismissed  with  costs,  except 
the  costs  incurred  by  reason  of  the  remit. 
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No.  47, — In  the  Coub-t  of  Exchequeb  (Scotland).— First 

Division. 
16th  July  1880. 


Banks  (Surveyor  of  Taxes)  v.  Glasgow  and  South-Western 

Railway  Company. 


Inhabited  House  Duty. — A  railway  covipany  occupies  the 
ground  floor  and  three  other  fioors  of  a  building  as  offices.  The 
two  uppermost  floors  are  occupied  by  the  same  co'mpany,  but  for 
the  purposes  of,  and  in  connexion  with,  a  liotel  of  which  the 
main  body  is  another  tenement  under  a  separate  roof.  There 
is  internal  com^munication  between  the  four  lower  and  the  two 
upper  floors. 

Held,  that  the  company  is  liable  to  Inhabited  House  Duty  for 
the  whole  building. 

In  re  Tlie  Scottish  Widows'  Fund  (No.  2),  follo\ced.{a) 


At  a  meeting  of  Commissioners  for  General  Pur{)oses  under  the   Banks  v. 
Pit)perty  and  Income  Tax  and  Inhabited  House  Duty  Acts,  Glaboow 
for  the  city  of  Glasgow,  held  at  Glasgow  upon  the  19th  day  ^tmn'" 
of  April  1880,  for  the  purpose  of  hearing  and  disposing  of  Railway 
Appeals  under  the  said  Acts,  for  the  year  ending  6th  April   Company. 
1880.  

* 

The  Glasgow  and  South- Western  Railway  Company  appealed 
against  an  additional  assessment  for  the  year  1879-80  of 
62/.  1*.  3d.  made  upon  them  for  Inhabited  House  Duty,*  at  the 
rate  of  9d.  per  £  on  1,655Z.,  the  annual  value  of  the  premises 
at  St.  Enoch  Station,  Glasgow,  occupied  by  the  Appellants  as 
general  and  other  offices  for  the  purpose  of  carrying  on  the 
business  of  a  railway  company.  The  premises  in  question  are 
part  of  a  tenement  or  building,  consisting  of  six  floors  situated 
at  St.  Enoch  Station  aforesaid.  The  first  four  floors,  from  the 
groimd  or  street  floor  inclusive,  are  solely  and  exclusively 
occupied  by  the  Appellants  as  general  and  other  offices,  in  con- 
nexion with,  and  for  the  purpose  of  carrying  on  the  business  of 
the  railway  company.  The  remaining  two  uppermost  floors  of 
said  tenement  or  building  are  solely  and  exclusively  occupied  as 
a  part  of,  and  in  connexion  with,  St.  Enoch  Station  Hotel,  also 
situated  at  St.  Enoch  Station  aforesaid.  The  said  hotel  comprises, 
in  addition  to  the  said  two  ujipermost  floors  of  the  foresaid 
tenement  or  building,  another  tenement  or  building  attached  to 
the  former,  and  forming  the  main  body  of  the  hotel;  but  the 
said  two  tenements  or  buildings  are  distinct  and  independent, 
being   under   distinct   and    separate   roofs.      The   entire   hotel, 

(a)  No.  40  ;  Ante,  p.  247. 

*  14  &  15  Viot.  oap.  36  ;  48  Geo.  III.  cap.  55.  fioh.  B. 


326 


TAX  GASES 


Banks  v. 
Glasgow 
AKD  South- 

WB8TBBN 

ICailwat 
Company. 


inclusive  of  the  said  two  uppermott  floors  of  the  tenement  or 
building  of  which  the  premises,  the  subject  of  the  assessment  in 
question,  are  part,  is  also  in  the-occupation  of  the  Appellants,  by 
whom  the  business  of  the  hotel  is  carried  on,  and  the  Appellants 
have  been  assessed,  and  have  paid,  the  sum  of  163Z.  15^.  for 
Inhabited  House  Duty  for  the  same  year  (1879-80)  on  the 
<innual  value  of  the  said  hotel,  inclusive,  as  aforesaid,  of  the  said 
two  uppermost  floors.  There  is  internal  communication  between 
the  first  four  floors  of  said  tenement  or  building  occupied  as 
general  and  other  offices  and  the  two  uppermost  floors  thereof 
occupied  as  part  of  the  hotel,  such  communication  being  had  by 
means  of  a  staircase  and  hydraulic  hoist,  running  from  the 
ground  or  street  floor  to  the  said  two  uppermost  floors,  and 
which  staircase  and  hoist  also  afford  the  means  of  external 
communication  from  the  public  sti^et  to  the  first  four  floors  and 
the  two  uppermost  floors  in  common.  There  is  also  a  communi- 
cation by  a  door  between  each  of  said  two  uppermost  floors 
occupied  as  part  of  the  hotel  and  the  other  tenement  or  building 
adjoining,  of  which  the  main  body  of  the  hotel  consists.  No 
person  whatever  inhabits,  dwells,  or  abides  in  the  portion  of  the 
said  tenement  or  building  occupied  as  general  and  other  offices  as 
aforesaid  except  in  the  day  time  only,  akd  that  for  the  purpose 
of  carrying  on  the  business  of  the  Appellants:  and  no  person 
whatever  engaged  in  such  portion  of  the  said  tenement  or  build- 
ing inhabits,  dwells,  or  abides  in  the  other  portion  thereof 
occupied  as  part  of  the  hotel,  or  in  the  other  tenement  or 
building  adjoining,  of  which  the  main  body  of  the  hotel  consists. 

The  Appellants  contended — First.  That  the  premises,  the 
subject  of  the  additional  assessment  in  question,  were  exempted 
under  the  Acts  57  Geo.  III.  cap.  25,  and  5  Geo.  IV.  cap.  44,  or 
one  or  other  of  them,  in  respect  said  premises  are  part  of  a 
tenement  or  building  whereof  such  part  is  occupied  by  the 
Appellants  for  the  purpose  of  carrying  on  business  within  the 
meaning  of  said  Acts,  and  the  other  part  is  in  distinct  and 
independent  occupation  by  the  Appellants  as  part  of,  and  in 
connection  with,  the  said  hotel,  and  as  such  is  charged  to  the 
said  duties;  and  the  Appellants  i*ef erred  to  and  founded  on  the 
''  Customs  and  Inland  Revenue  Act  "  (1878),  sect.  13,  sub-sect.  1, 
as  inferentially  supporting  their  interpretation  of  the  former 
Acts,  and  contended  that  inasmuch  as  sect.  13,  sub-sect.  1,  of  the 
lnRt-mentione<I  Act  affords  relief  to  an  owner  who  is  chargeable 
as  constructive  occupier  under  schedule  B,  Rule  6  of  the  Act  48 
Geo.  III.  cap.  55,  when,  and  in  so  far  as,  the  building  whereof 
he  is  owner  is  divided  into,  and  let  in  different  tenements  or 
portions,  and  any  of  such  tenements  or  portions  is  occupied 
solely  for  business  purposes;  so  likewise  an  actual  occupier  of 
an  entire  building,  whereof  a  portion  is  in  distinct  and 
independent  occupation  by  him  solely  for  business  purposes, 
is  entitled  to  relief  in  respect  of  such  portion,  the  meaning 
and  intent  of  the  said  first-mentioned  Act  being  to  place  an 
owner  chargeable  to  the  said  duties,  as  a  constructive  occupier 
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on  a  footing  of  equality  with  an  actual  occupier  similarly  circum-  Bahks  r. 
stanced,  but  not  io  operate  relief  to  such  an  owner,  if  an  actual  Sid^outh* 
o(;cupier  in  similar  circumstances  would  not  be  entitled  to  relief,   wbbtbbm 
Second  (Separatim),  The  premises,  the  subject- of  the  additional  J*:J^^^^^ 
assessment  in  question,  being  an  assessable  subject,  within  the      ''^^*^* 
meaning  of  the  "  Customs  and  Inland  Sevenue  Act  *'  (1878),  sect. 
13,  sub-sect.  2,  and  as  such,  occupied  solely  for  business.purposes, 
they  fall  under  the  exemption  in  said  sub-section  contained. 

The  Surveyor  of  Taxes,  Mr.  John  Henry  Banks,  contended,  in 
support  of  the  assessment,  that  the  interpretation  sought  by 
the  Appellants  to  be  put  on  the  Acts  67  Geo.  III.  cap.  26  and 
5  Geo.  IV.  cap.  34  was  not  a  correct  interpretation  so  far  as 
regards  the  exemption  therein  contained;  and  he  further  con- 
tended that,  under  the  Act  48  Geo.  III.  cap.  66,  Schedule  B, 
Rules  3  and  6,  the  portion  of  the  said  tenement  or  building  occu- 
pied by  the  Appellants  as  general  and  other  offices  for  the  purpose 
of  their  business  must  be  valued  with  the  other  portion  thereof 
occupied  as  part  of,  and  in  connection  with,  the  hotel,  in  respect 
ther^  is  internal  communication  between  the  former  and  the 
latter  portions  of  the  said  tenements  or  building,  and  between 
the  latter  portion  thereof  and  the  other  tenement  or  building 
adjoining  and  attached  thereto,  of  which  the  main  body  of  the 
hotel  consists. 

The  Surveyor,  in  support  of  the  assessment,  also  referred  to  the 
case  decided  by  the  Judges  in  Scotland,  where  the  Edinburgh 
and  Glasgow  Railway  Company  were  held  liable  in  an  assessment 
for  House  Duty  upon  their  station  at  Edinburgh,  in  consequence 
of  the  servants  of  the  tenant  of  the  refreshment  rooms  sleeping 
in  a  room  attached  to  the  refreshment  rooms. 

The  Surveyor  further  maintained,  that  the  section  of  the  Act 
41  Vict.  cap.  13,  sub-sect.  1,  referred  by  the  Appellants  in 
support  of  their  title  to  exemption,  did  not  apply  to  the  present 
case,  as  that  clause  provided  for  relief  only  w^ere  the  premises 
are  ''divided  into  and  let  in, different  tenements,*'  and  any  of  such 
tenements  so  let,  are  occupied  '' solely  for  the  purpose  of  any  trade 
"  or  business,  or  of  any  profession,  or  calling,  by  which  the  occu- 
'*  pier  seeks  a  livelihood,  or  profit,  or  are  unoccupied.  In  the 
present  case,  as  the  Glasgow  and  South-western  Railway  Com- 
pany are  occupiers  of  the  whole  tenements  or  building,  including 
the  portion  thereof  used  as  offices,  as  well  as  the  part  thereof 
occupied  by  them  as  a  hotel,  the  offices  must,  in  accordance  with 
the  Acts  referred  to,  and  the  cases  decided  by  Her  Majesty's 
Judges,  be  valued  and  assessed  together  with  the  hotel,  which  is 
occupied  as  a  dwelling-house. 

The  Commissioners  sustained  the  appeal  and  granted  the 
Appellants  relief  of  the  assessment,  being  of  opinion  that  the 
premises,  the  subject  of  the  additional  assessment,  in  question  fell 
within  the  exemption  contained  in  the  Acts  founded  on  by  the 
Appellants. . 

The  surveyor  expressed  dissatisfaction  with  the  determination 
of  the  Commissioners,  as  being  erroneous  in  i)oint  of  law,  and 
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having  now  required  by  notice  in  writing,  a  case  to  be  stated  for 
the  opinion  of  the  Court,  in  terms  of  the  Act  37  &  38  Vict, 
cap.  16,  sect.  9,  the  present  case  is  stated  and  signed  itccordingly. 


Jambs  Scott,  }  Commissioners. 


GlaBgow,  4th  June  1880. 


Asher  (Pearson  with  him)  for  the  Railway  Company  admitted 
that  the  case  of  the  Scottish  Widows'  Fund  (b)  governed  the 
presen,t  case  if  the  former  had  been  properly  argued,  but  he  main- 
tained that  the  57  Geo.  3.  c.  26.  s.  1,  and  6  Geo.  4.  c.  44.  s.  4,(c) 
had  not  been  expounded  to  the  Court  and  that  those  enactments 
gave  relief  in  such  cases. 

16th  July  1880. — The  Lord  President, — ^My  Lords;  it  appears 
that  the  Glasgow  and  South-western  Railway  Company  have  two 
large  tenements  at  their  station  in  St.  Enoch  Square,  in  Glasgow, 
which  are  for  the  most  part  occupied  together  as  a  hotel.  The  two 
tenements  stand  close  to  one  another,  and  the  business  of  the  hotel 
in  carried  on  for  the  most  part  in  one  of  these  tenements,  but  the  two 
upper  floors  of  the  other  tenement  also  communicate  with  the  rest 
of  the  hotel  and  are  occupied  as  part  of  the  hotel.  The  four 
lower  storeys  of  that  second  tenement  are  occupied  for  purposes 
connected  with  the  business  of  the  railway  company,  apparently 
as  warehouses  or  something  of  that  kind.  Now  the  question 
which  is  raised  by  this  case  is  whether  the  Railway  Company  are 
liable  for  Inhabited  House  Duty  on  the  whole  of  these  two 
tenements,  or  whether  that  portion  of  one  of  them  which  in 
occupied  for  business  purposes  enjoys  an  exemption  under  the 
Acts  of  Parliament.  At  first  sight,  this  case  seemed  to  be  clearly 
ruled  by  our  judgment  in  the  case  of  the  Scottish  Widows'  Fund , 
and  it  was  conceded  that  that  judgment  did  rule  the  present  if 
the  judgment  in  the  case  of  the  Scottish  Widows'  Fund  is  sound 
and  proceeds  on  a  full  consideration  of  the  statutes.  But  it  wan 
maintained  that  there  are  clauses  in  some  of  the  statutes  confer- 
riug  this  exemption  which  were  not  brought  under  the  notice  of 
the  Court,  or  at  least  were  not  properly  expounded  to  the  Court 
in  argument  in  the  case  of  the  Scottish  Widows'  Fund.  If  that 
be  so,  it  is  certainly  quite  right  that  we  should  reconsider  our 
judgment  in  the  Scottish  Widows'  Fund  case.  But  before  advert- 
ing to  the  particular  statutes  which  form  the  basis  of  the  argu- 
ment for  the  Railway  Company,  it  is  desirable  to  see  how  the 
case  stands  under  the  judgment  of  the  Scottish  Widows'  Fund,  or 
rather,  what  is  the  import  and  effect  of  the  statutes  applicable  to 
a  subject  of  this  kind  as  fixed  by  our  judgment  in  that  case. 
Now  it  appears  to  me  that  a  house,  meaning  thereby  an  entire 
tenement  or  building,  may  be  placed  in  three  different  positions. 
It  may  be  occupied  by  a  variety  of  persons,  the  owner  of  the  entire 

(k)  Ante,  p.  S47. 

(0)  These  leotiona  are  let  forth  and  explained  in  the  jadgment  of  the  Iior4 
Preeident* 
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tenement  letting  out  portions  of  it  for  different  purpottes  to  dif-  §^2?^ 
ferent  tenants.     That  is  one  case.     Another  case  is  that  the  entire  ^hd  south- 
tenement  may  be  divided  into  separate  properties^  and  in  that  case  wutmbv 
it  has  always  been  the  law  that  the  separate  properties  are  sepa-  oompaht 

rately  assessable  to  the  Inhabited  House  Duty.     But  in  the  other         ' 

case  of  the  house  being  let  out  in  portions  to  different  tenants  for 
different  purposes,  the  law  under  the  general  Act,  the  48th  of 
George  III.,  was  that  the  owner  of  the  entire  tenement  was  held 
to  be  the  occupier  for  the  purposes  of  the  Act,  and  was  assessable 
to  the  Inhabited  House  Duty  for  the  entire  house  or  tenement. 
Then  there  is  a  third  case,  and  that  is  the  case  of  a  house — ^by 
which  of  course  I  mean  an  entire  tenement  or  building — ^belonging 
to  one  proprietor,  and  used  and  occupied  by  him  for  variouH 
purposes  without  being  let  out  at  ^U.  Now,  under  the  earlier 
statute,  certainly  whatever  might  be  the  purposes  for  which 
portions  of  the  building  were  occupied,  the  owner  would  be 
assessable  as  the  occupier  of  the  entire  tenement.  Of  that  there 
can  be  no  doubt.  But  certain  changes  have  been  made  upon 
these  rules  of  the  early  statute,  and  one  statute  in  particular, 
the  latest  of  all — ^the  Act  of  1878, — introduces  some  very  impor- 
tant changes.  It  deals  with  the  case  of  a  house  being  let  out  by 
its  owner  in  different  portions  to  different  tenants,  and  in  certain 
circumstances  grants  relief  for  those  portions  of  the  house  that 
are  let  out  and  occupied  for  business  purposes.  The  other  and 
earlier  statutes,  had  before  that  given  relief  for  separate  tene< 
ments  and  separate  parts  of  tenements  belonging  to  different  owners 
occupied  exblusively  for  business  purposes.  But  the  case  that  is 
before  us  at  present  is  the  last  case  that  I  mentioned :  the 
case  of  an  entire  house  belonging  to  one  proprietor  but  occupied 
by  himself, — entirely  occupied  by  himself,  but  different  parts  of 
it  for  different  purposes.  And  the  question  comes  to  be  whether 
that  case  is  provided  for  by  any  of  the  statutes.  There  certainly 
is  no  provision  for  that  case  in  the  Act  of  48  of  George  III.,  and 
it  is  just  as  little  apparently  contemplated  in  the  latest  statute 
of  1878.  But  the  argument  which  was  addressed  to  us  was,  that 
the  67th  of  George  III.,  c.  25,  followed  by  the  6th  of  George  lY., 
c.  44,  gives  relief  from  the  Inhabited  House  Duty  for  parts  of 
tenements  that  are  occupied  for  business  purposes  although  the 
entire  tenement  may  belong  to  one  own^r.  If  that  is  so,  then 
our  judgment  in  the  case  of  the  Scottish  Widows'  Fund  is 
erroneous;  but  it  depends  entirely  upon  whether  these  two 
statutes  are  susceptible  of  the  construction  which  is  thus  sought 
to  be  put  upon  them.  Now,  my  Lords,  I  am  of  opinion  that  the 
&7th  of  George  III.,  c.  26,  does  not  contemplate  the  case  of  sepa- 
rate parts  of  tenements  being  relieved,  the  whole  tenement  beiuff 
the  property  of  one  owner;  and  if  that  is  the  case  with  regard 
to  the  67th  of  George  III.,  I  think  it  must  be  equally  so  in  the 
case  of  the  6th  of  George  IV.,  c.  44,  which  merely  extends  the 
provisions  of  the  67th  of  George  TIL,  in  the  manner  which  I  shall 
immediately  explain.  But  the  language  of  the  67th  of  George  III. 
is  first  to  be  considered.     Now  the  first  section  of  that  statute 
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proceeds  upon  a  special  preamble.  It  sets  out  the  preyious  Act 
of  the  48th  of  George  III.,  and  then  it  proceeds,  "  Whereas  it  has 
''  become  usual  in  cities  and  large  towns  and  other  places  for  one 

and  the  same  person  or  for  each  person  where  two  or  more  persons 
"  are  in  partnership,  to  occupy  a  dwelling-house  or  dwelling- 
''  houses  for  their  residence,  and  at  the  same  time  one  or  more  sepa- 
"  rate  and  distinct  tenements  or  buildings  or  parts  of  tenements  or 
*^  buildings  for  the  purposes  of  trade,  or  as  warehouses  for  lodging 
''  goods,  wares,  or  merchandise,  or  as  shops  and  counting  houses, 
''  and  to  abide  therein  in  the  day  time  only  for  the  purposes  of 
'^such  trades  respectively  which  have  been  charged  .  witl^  the 
'"said  recited  duty," — that  is  to  say,  the  premises  occupied  for 
ti'ade  purposes  only  have  been  charged  under  the  authori^  of  the 
48th  George  III.  with  the  Inhabited  House  Duty,— "  although 
*'  no  person  shall  inherit  or  dwell  therein  in  the  night  time,  and 
''it  is  expedient  in  such  cases  to  exempt  from  ihe  said  duties 

such  tenements  or  buildings  or  parts  of  tenements  or  buildings 
'  as  are  or  shall  be  solely  employed  for  the  purposes  herein  men- 
'  tioned."  Now  I  think  in  this  preamble  we  find  the  ke^  tp  die 
construction  of  the  enactment.  It  is  intended  to  give  relief  from 
taxation  to  something  which  has  been  previously  subjected  to 
taxation,  and  that  is  tenements  or  buildings,  or  parts  of  tene- 
ments or  buildings  which  have  been  charged  with  the  said  recited 
duties.  It  is  such  only  that  are  in  contemplation  of  this  clause 
of  the  statute.  Now  under  the  48th  of  George  III.,  no  part  of  a 
tenement  could  be  charged  to  the  said  recited  duties  unless  it  was 
a  separate  property.  A  tenement  let  out  by  its  owner  to  different 
tenants  for  different  purposes  was  charged  as  an  entire  tenement, 
and  no  part  of  that  tenement  was  charged  to  the  said  recited 
duties.  Therefore  it  follows  of  necessity  that  the  parts  of  tene- 
ments which  are  here  to  be  exempted  or  relieved  are  those  parts 
of  tenements  which  were  charged  with  duty  under  the  said 
recited  Acts  as  parts  of  tenements,  that  is  to  say,  parts  of  tene- 
ments belonging  to  separate  owners.  Now  what  is  the  enact- 
ment? ''  That  from  and  after  the  6th  of  April  1817  on  due  proof 
**  made  in  the  manner  herein  directed  to  the  satisfaction  of  the 
"  respective  Commissioners  acting  in  the  execution  of  the  said 
"  recited  Act,  if  any  person  or  any  number  of  persons  in 
'' partnei*ship  together- respectively  occupy  a  tenement  or  build- 
"  ing  or  part  of  a  tenement  or  building  which  shall  have 
*'  previously  been  occupied  for  the  purpose  of  residence  wholly 
''as  a  house  for  the  purposes  of  trade  only  or  as  a  ware- 
"  house  for  lodging  goods,  wares,  or  merchandise,  or  as  a  shop  c;r 
"counting-house,  no  person  inhabiting,  dwelling,  or  abiding 
"therein  except  in  the  day  time  only  for  the  purpose  of  such 
"  trade,  such  person  or  each  of  such  persons  in  partnership 
"  respectively  residing  in  a  separate  and  distinct  dwelling-house 
"  or  part  of  a  dwelling-house  charged  to  the  duties  under  the  said 
"  Act,  it  shall  be  lawful  for  the  Commissioners  according  to  thc^ 
"  provisions  of  this  Act  to  discharge  the  assessment  made  for  that 
"  year  in  respect  of  such  tenement  or  building  which  shalL  be  so 
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**  used  for  the  purposes  of  trade,  or  be  employed  as  a  warehouse  q^]^^ 
**'  for  the  sole  purpose  of  lodging  goods,  &c.,  aujrthing  in  the  said  ^n^  south- 
"  Act  to  the  contrary  notwithstanding/'      Then  it  is  further  w»tmeh 
iirovided  that  this  relief  is  to  be  given  after  the  entire  tenement  ^^^y 

has  been  brought  in  as  a  subject  of  assessment,  and  the  relief  is         * 

to  be  given  upon  due  proof  being  made  that  the  separate  portions 
of  the  tenement  or  the  whole  tenement  itself  is  used  exclusively 
for  the  purposes  of  trade.  The  moment  it  ceases  to  be  used  for 
the  purposes  of  trade  conclusively,  the  right  to  obtain  the  relief 
comes  to  an  end,  and  each  year  relief  requires  to  be  claimed  under 
the  2nd  section  of  the  Act  upon  due  proof  that  the  exclusive 
occupation  for  the  purposes  of  trade  exists  dui'ing  that  year. 
New,  then,  what  is  the  result  of  all  thisP  It  seems  to  be  that 
the  statute  of  the  67th  of  George  III.  did  not  intend  to  alter  in 
an  indirect  and  almost  unintelligible  way  the  rule  of  the  48th  ut 
George  III.,  which  provided  that  where  tenements  are  let  out  ov 
occupied  for  different  purposes,  the  whole  tenement  belonging  to 
one  owner,  the  owner  was  no  longer  to  be  considered  as  the  occu- 
pier and  charged  with  the  assessment.  If  it  had  been  the  purpose 
of  the  statute  to  repeal  that  very  important  and  very  clearly 
expressed  rule  of  the  old  statute,  it  surely  would  have  done  so. 
But  instead  of  that  all  that  is  done,  so  far  as  I  can  see,  is  to  take 
up  the  subject  of  tenements,  or  parts  ot  tenements,  which,  under 
the  48th  of  George  III.,  are  assessable  to  the  Inhabited  House 
Duty,  and  to  deal  with  such  tenements  as  are  assessable  to  that 
duty  only.  And,  accordingly,  when  you  come  to  look  at  what 
parts  of  tenements  are  assessable  under  the  48th  of  George  III., 
you  find  it  to  be  parts  of  tenements  belonging  to  different  owners, 
au4  nothing  else.  And  thus  the  operation  of  the  67th  of 
George  III.  is  limited  in  that  way,  and  cannot  possibly  be  held 
to  extend  to  such  a  case  as  the  present,  or  to  the  analogous  case 
of  part  of  a  tenement  being  let  out  by  the  owner  for  different 
purposes.  I  am,  therefore,  of  opinion  that  the  argument  upon  this 
statute  advanced  on  the  part  of  the  Railway  Company  fails 
entirely.  And  if  that  be  so,  it  is  almost  needless  to  say  that  lie 
derives  no  advantage  from  the  6th  of  George  lY.,  because  that 
is  merely  extending  to  occupation  for  professional  purposes  the 
exemption  which  was  given  in  the  other  statute  for  trade 
purposes.  There  are  no  doubt  some  very  awkward  expressions, 
or  forms  of  expression,  in  the  4th  section  of  the  6th  of  George  IV . , 
but  one  of  these,  and  almost  the  only  one  that  creates  the 
slightest  difficulty  in  reading  the  statute  appears  to  me  to  be 
simply  a  misprint,  where,  talking  of  the  house  in  which  the  trader 
or  partner  of  a  trading  company  dwells,  it  speaks  of  the  dwelling- 
house  or  part  I  of  the  dwelling-house  charged  to  the  said  duty. 
The  whole  phrase,  the  whole  sentence,  is  borrowed  from  the 
earlier  statute,  and  the  change  from  the  indefinite  to  the  definite 
article  from  "  a  "  to  "  the,"  is  just  a  plain  mistake  or  misprint, — 
I  really  do  not  know  which.  But  anyone  who  reads  that  clau.se 
I  think  must  be  satisfied  that  this  is  so.  Now  then,  it  seems  to 
me  that  that  is  an  end  of  the  case ;  because  if  the  Railway  Com- 
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pauy  can  obtain  no  advantage  from  these  two  sections^  tkey  have 
nothing  to  say  against  the  application  oi  the  judgment  in  the 
Scottish  Widows'  Fund  case. 

But  it  may  be  just  as  well  to  notice  that' the  latest  statute  of 
all,  that  of  1878,  seems  to  be  quite  inconsistent  with  the  notion 
that  these  provisions,  particularly  the  provision  of  the  67th  of 
George  III.,  was  intended  to  have  any  of  the  effects  attributed 
to  it  by  the  Railway  Company.  The  first  sub-section  of  section 
13  relates  to  the  case  of  a  house  being  one  property  divided  into 
and  let  in  different  tenements,  and  where  some  of  such  tenements 
are  occupied  solely  for  the  purposes  of  any  trade  or  business,  or 
of  any  profession  or  calling  by  which  the  occupier  seeks  a  liveli- 
hood or  profit ;  and  in  that  case  the  person  chargeable  as  occupier 
of  the  house — ^that  is,  the  owner  of  the  entire  house,  shall  be  at 
liberty  to  give  notice  in  writing  at  any  time  during  the  year  of 
assessment  to  the  surveyor,  and  upon  certain  proof,  he  is  to 
obtain  relief  of  a  portion  of  the  assessment  corresponding  to  that 
part  of  his  premises  which  is  let  out  for  trade  purposes  or  for 
professional  purposes.  Now  observe  there  that  this  last  statute 
of  1878  continues  in  full  force  so  far  the  rule  of  the  Act  of  the 
48th  of  George  III.  It  still  keeps  the  owner  of  the  entire 
tenement  as  the  person  chargeable  as  occupier.  There  is  no 
change  in  that  respect.  But  according  to  the  argument  of  the 
Bail  way  Company,  that  change  had  been  made  in  the  meantime 
by  the  57th  of  George  III.  by  some  lang^uage  which  certainly  in 
its  direct  meaning  does  not  effect  any  such  purpose.  But  it 
seems  to  be  contended  that  in  some  indirect  and  not  very  intelli- 
gible way  the  great  fundamental  rule  of  the  48th  of  George  III., 
that  the  owner  of  the  tenement  shall  be  the  person  chargeable  to 
the  Inhabited  House  Duly,  was  put  an  end  to.  But  here  it 
remains  in  the  year  1878  untouched,  just  as  it  was  in  the  48th 
of  George  III.  Then  when  you  come  to  the  second  sub-section 
another  observation  occurs  which  is  very  important.  It  deals 
with  the  case  of  a  house  or  tenement  occupied  solely  for  trade 
purposes  or  professional  purposes,  although  a  caretaker  shall 
dwell  on  the  premises.  Now  that  takes  one  back  a  little  to  the 
history  of  what  occurred  about  the  exemption  of  such  premises. 
First  of  all,  premises  occupied  for  trade  purposes  were  alone 
exempted  by  the  57th  of  George  III.  Then  that  exemption  was 
extended  to  premises  occupied  for  professional  purposes,  and  then 
by  the  Act  of  1869,  the  32nd  and  33rd  of  Victoria,  there  was  an 
enactment  to  the  effect  that  premises  occupied  lor  trade  purposes 
should  be  exempt  although  a  care-taker  dwelt  on  the  premises; 
but  that  statute  did  not  allow  a  care-taker  to  dwell  on  the 
premises  in  the  case  of  premises  let  for  professional  purposes. 
Now,  observe  what  takes  place  here  in  the  second  sub-section. 
The  third  sub-section  repeals  that  enactment  about  the  care- 
taker in  the  Act  of  1869,  and  it  enacts  that  every  house  or 
tenement  which  is  occupied  solely  for  the  purx)oses  of  trade  or 
any  profession  or  calling  shall  be  exempted  upon  proof  of  the 
facts  to  the  satisfaction  of  the  Commissioners,  and  this  exemption 
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shall  take  effect  although  a  servaBt  or  other  person  may  dwell  in  2fJ??L^ 
such  house  or  tenement  for  the  protection  thereof.     Now  observe  ^^^^  south- 
that  in  this  the  existing  enactment  regarding  the  exemption  of  wutkut 
premises  occupied  for  trade  or  professional  purposes,  there  is  no  ^"-wat 
mention  of  a  part  of  a  tenement  at  all.     So  that  if  the  mention  ' 

of  a  i>art  of  a  tenement  is  necessary  in  order  to  let  in  the  con- 
tention of  the  Railway  ^Company,  that  a  part  of  their  premises, 
being  occupied  for  railway  purposes,  should  be  exempt,  they  could 
not  get  their  exemption  uinder  this  section,  for  there  is  nothing 
said  about  a  part  of  a  tenement  at  all.  What  would  be  the 
consequence  P  The  consequence  would  be  (if  the  argument  is 
sound)  that  a  i>art  of  a  tenement  belonging  to  one  owner  if 
occupied  for  trade  purposes  or  for  professional  purposes,  is  exempt 
from  taxation,  but  they  would  not  be  entitled  to  have  a  care- 
taker, and  it  would  not  be  exempt  if  a  care-taker  dwelt  therein, 
because  that  exemption  depends  entirely  upon  the  Act  of  1878. 
And  there  would  be  this  strange  anomaly,  that  while  the  Act  of 
1878  deals  with  the  entire  subject,  and  lays  down  rules  which 
cover  the  entire  subject  of  exemption,  these  trade  purposes  or 
professional  purposes  would  exempt  an  entire  house  occupied  for 
such  purposes,  even  though  a  care-taker  dwelt  therein,  but  would 
not  exempt  a  part  of  a  tenement  occupied  for  such  purposes  if  a 
care-taker  dwelt  therein.  Now,  such  anomalous  results  as  that 
are,  I  think,  sufiScient  in  themselves  to  show  that  any  construction 
of  these  earlier  statutes  that  would  lead  to  such  results  must  be 
unsound. 

XTpon  the  whole  matter  I  am  very  clearly  of  opinion  that  there 
is  nothing  in  the  two  statutes  which  have  been  relied  upon  in 
the  argument  to  interfere  at  all  with  the  rule  laid  down  iu  the 
case  of  the  Scottish  Widows'  Fund. 

Lord  Deas. — I  am  certainly  of  opinion  that  this  case  is  ruled 
by  the  case  of  the  Scottish  Widows'  Fund  and  some  other  cases 
that  were  decided  at  the  same  time,  and  the  only  question, 
therefore,  is  whether  the  judgment  in  the  case  of  the  Scottish 
Widows'  Fund  and  these  other  cases  was  sound.  There  are  here 
four  floors  from  the  ground  tenement  upwards  which  are  occupied 
entirely  for  other  purposes  than  those  of  a  hotel ;  but  the  Rail- 
way Comi>any  is  proprietor  of  all  these,  and  occupies  the  whole, 
and  if  the  rule  laid  down  in  the  case  of  the  Scottish  Widows' 
Fund  is  sound,  it  must  necessarily  occasionally  include  cases  iu 
which  the  proportions  occupied  for  trade  and  business  purposes 
are  of  an  extent  somewhat  startling  as  compared  with  the  portions 
occupied  as  a  dwelling-house  or  hotel.  That  necessarily  follows 
from  the  rule  being  a  general  oi\e.  But  I  am  of  opinion  with 
your  Lordship  that  these  cases  were  rightly  decided,  and  that 
that  which  is  sai^  to  have  been  overlooked  in  the  argument  does 
not,  when  you  look  into  the  Act  of  Parliament,  make  any  diffe- 
rence. And  therefore  I  have  no  difficulty  in  coming  to  the  same 
conclusion  which  your  Lordship  has  come  to,  that  these  cases  are 
applicable  and  that  they  were  rightly  decided. 
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against  the  decision  in  the  Scottish  Widows'  Fund  case  entirely 
falls. 

The  Lord  President, — ^Then  we  reverse  the  decision  of  the 
Commissioners  and  sustain  the  assessment. 


No.  48. — In  thA  High   Court  of   Justicr  (Queen's   Behcu 

Division).  ' 

10th  March  1881. 


TiiK  Yorkshire  Fire  and  Life  Insurance 
Company     -  -  -  -  - 

and 
Clayton  (Surveyor  of  Taxes) 


Appellants 
Respondent. 


Inhabited  House  Duty. — The  term  ^*  different  tenements,''  in 
sec.  13  (1)  of  41  Vict,  c,  15,  rneans  coviplete  tenements  occupied, 
or  intended  to  he  occupied,  independently  of  each  other.  Per 
Lindley,  J.,  the  exemption  does  not  apply  where  the  owner 
occupies  a  part  of  the  house  himself. 


At  a  Meeting  of  the  Commissioners  for  the  General  Purposes 
of  the  Income  Tax  Acts  and  for  executing  the  Acts  relating 
to  the  Inhabited  House  Duties  for  the  district  of  Hull,  in 
the  County  of  York,  held  at  the  Office  of  the  Surveyor  of 
Taxes,  in  the  Town  of  Eingston-upon-Hull,  on  Thursday, 
the  27th  day  of  February  1879,  for  the  purpose  of  hearing 
this  appeal. 

The  Yorkshire  Fire  and  Life  Insurance  Company  appealed 
against  an  assessment  to  the  inhabited  house  duty  of  450/.  at 
9d.  in  the  pound  in  respect  of  the  premises  known  as  the 
*' Yorkshire  Buildings,"  situate  in  Lowgate,  in  the  ward  of 
St.  Mary,  Hull,  for  the  year  ending  5th  April  1879. 

The  Company  was  represented  by  Mr.  E.  Gray,  of  the  firm  of 
W.  and  E.  Gray,  of  York,  the  solicitors  to  the  Company. 

The  premises  in  respect  of  which  the  assessment  was  made 
have  been  recently  erected  by  the  Appellants,  and  are  occupied 
partly  by  the  Appellants  as  offices,  other  portions  by  a  banking 
company,  traders  and  professional  men  for  business  purposes 
only,  other  portions  by  the  curates  of  St.  Mary's  Church,  Hull, 
for  purely  residential  purposes,  and  the  remainder  by  a  care- 
taker and  his  wife,  who  clean  the  several  portions  used  by  the 
Appellants  and  let  off  as  offices,  and  act  as  the  domestic  servants 
of  the  clergymen,  each  portion  of  the  premises  being  accessible 
only  by  means  of  one  common  entrance  and  staircase. 
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The  Appellants  claimed  relief  from  the  amount  of  duty  charged  Yobkshibb 
in  assessment,  so  as  to  confine  the  same  to  the  portions  of  the  ^jn^''^ 
premises  used  by  the  clergymen  only  under  41  Vict.,  cap.  16,  Iksurakob 
sec.  13,  sub-sec.  1,  Compamy  v. 

In  ikeir  appeal  (amongst  other  arguments)  the  Appellants  ^^^"^^' 
particularly  called  the  attention  of  the  Commissioners  to  the  fact 
of  the  omission  from  the  section  in  question  of  the  words  '^  being 
''distinct  properties,"  which  appear  in  the  14th  Rule  of  48 
Geo.  3,  cap.  55,  and  which  were  entirely  relied  on  by  Barons 
firamwell  and  Cleasby  in  their  judgment  in  the  case.  Attorney 
General  v.  Mutual  Tontine  Westminster  Chambers  Association 
(Limited),  Law  Reporter  XXXIII.,  181,  a  case  quoted  by  the 
Commissioners  in  support  of  their  view  of  this  matter,  Baron 
Cleasby  stating  that  in  his  opinion  the  chambers  of  the  association 
were  **  let  in  different  tenements  "  within  Rule  6  of  the  Act 
of  Geo.  3,  and  that  they  were  not  distinct  properties  within 
Rule  14.  • 

The  Appellants  also  noticed  the  opening  paragraph  of  the 
section,  and  urged  that  it  must  have  been  intended  to  effect 
some  alteration  ill  the  existing  law,  and,  if  so,  must  apply  to 
cases  like  the  present,  otherwise  it  would  be  practically  re- 
enacting  Rule  14  above  mentioned. 

The  Commissioners  decided  that  as  portions  of  the  premises 
were  let  ofP  for  residential  purposes,  without  having  a  separate 
street  entrance  and  staircase,  and  without  being  totally  dis- 
connected from  the  other  portions  of  the  building  the  whole  of 
the  premises  were  liable  to  the  duty  as  one  house  or  tenement 
inhabited  by  one  person  or  family  only  under  48  Geo.  3,  cap.  55, 
sched.  B.,  and  that  the  provision  referred  to  in  the  Statute 
41  Vict.,  cap.  15,  sec.  13,  sub-sec.  1,  in  nowise  altered  the  law 
relating  to  inhabited  house  duties  with  respect  to  what  is  or 
what  is  not  a  house  ''  divided  into  and  let  in  different  tenements," 
and  accordingly  confirmed  the  assessment. 

Whereupon  Mr.  Gray,  on  behalf  of  the  Appellants,  declared 
his  dissatisfaction  with  their  decision,  and  duly  required  them  to 
state  and  sign  a  case  for  the  opinion  of  the  Exchequer  Division 
of  the  High  Court  of  Justice,  which  we  have  stated  and  signed 
accordingly  in  pursuance  of  the  37  Vict.,  cap.  IG,  sec.  9. 

J.  G.  W.  Willows,  )  ^ .    . 

Joseph  Atkinson,     /  Commissioners. 


Supplemental  Case  for  the  opinion  of  the  Court  under  the 

37  Vict.  cap.  IG.     Part  3. 

This  Case  having  been  referred  to  the  Commissioners  in  order 
that  the  facts  may  be  more  fully  stated,  the  Court  having  con- 
sidered that  it  was  not  sufficiently  infoi*med  as  to  the  following 
particulars,  via. :  — 
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(1.)  *'  Whether  the  premises  were  divided  within  the  meaning 

of  the  Act." 
(2.)  "  Whether  they  were  let  within  the  meaning  of  the  Act." 

We,  the  undersigned,  being  two  of  the  Commissioners  for 
general  puri>oses  of  the  Income  Tax  Acts  and  for  executing  the 
Acts  relating  to  the  Inhabited  House  Duties  for  the  District  of 
Hull,  in  the  county  of  York,  do  hereby  state  as  an  addition  to 
the  case  as  follows :  — 

The  building  in  respect  of  which  the  assessment  is  made 
consists  of 

The  Ground  Floor.  Occupied  as  offices  by  the  Appellants, 
who  are  owners  of  the  whole  building. 

Offices  occupied  by  the  York  City  and  County  Bank,  and 
offices  occupied  by  Mr.  Clarke,  civil  engineer. 

The  First  Floor.  Offices  occupied  by  Messrs.  Beadle,  Sykes, 
and  Co.,  merchants,  and  Mr.  Martin  Samuelson,  civil  engineer. 

The  Second  Floor.  Booms  occupied  as  residences  by  the 
curates  of  St.  Mary's  Church,  Hull,  and  by  a  caretaker. 

It  will  therefore  be  seen  that  the  Oround  and  First  Floors  are 
used  as  offices  for  business  purposes  only,  and  the  Second  Floor 
for  residential  purposes. 

The  building  is  to  all  intents  and  purposes  one  house,  with  one 
entrance  to  the  street,  and  the  offices  open  into  a  hall,  passages, 
and  staircase,  which  are  common  to  all  the  tenants.  Plans 
(which  have  been  furnished  by  the  Appellants)  are  annexed  and 
show  clearly  the  nature  of  the  premises. 

Two  rooms  on  the  Oround  Floor,  on  the  right-hand  side  of  the 
entrance,  are  occupied  as  before  stated  by  the  Appellants,  who 
are  owners  of  the  entire  premises.  The  head  offices  of  the 
Appellants  are  at  York,  and  their  offices  in  this  building  are 
occupied  as  a  branch  establishment  by  a  local  secretary  and 
clerks,  all  of  whom  are  in  the  employment  of  and  are  paid  by 
salary  by  the  Appellants. 

The  remainder  of  the  offices  on  the  Oround  and  First  Floors, 
and  the  residences  on  the  Second  Floor,  are  let  by  the  Company 
as  previously  stated. 

The  Building  is  rated  to  the  poor  as  follows :  — 


Occupier. 


Oimer. 


Willlftm  Tyen  Hnffam, 

Secretary. 
York  City  and  County 

Bank. 
Beadle,  Sykes  A  Co.    •• 

Olarke       

Martin  SamnelaoB 
JobnSoott 


York  Fire  Insoranoe 
Gompany. 


N 
M 
t» 

W 


.  * 


Deeoriptlon  of 
Premiiea. 


Groai 

eetlmated 
Value. 


Oflloes    and  dab 

room. 
OiBces 


Booms 


■ . 


480   0  0 

00   0  0 

170   0  0 

190   0  0 

00   0  0 

40"0  0 


Batsable 
Value. 


C  t.  d. 


>7I0  0   0 
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The  first  item  in  the  rate  is  a  separate  and  distinct  house,  Yobkshibb 
occupied   by   the  Hull  Club,   and   is   separately   charged   with  j,™  ^"^ 
Inhabited  House  Duty,  and  the  assessment  is  not  disputed,  the  Jnsubanoi 
remainder  of  the  offices  and  rooms  from  the  house  in  respect  of  Compamy  r. 
which  this  case  is  stated.  Olaytoh. 

The  rateable  value  is  charged  in  one  sum,  and  the  rates  are 
paid  by  the  Company,  but  each  tenant  repays  to  the  Company 
the  proportion  due  in  respect  of  his  share. 

J.  E.  W.  Willows,  )  ^ 

Joseph  Atkinson,     /  Commissioners. 


Bigham,  for  the  Appellants.  The  case  comes  within  the  very 
words  of  the  statute  41  &  42  Vict.  c.  150.  13  (1).  ^  The  building 
is  one  property,  and  it  is  divided  into  and  let  in  different  tene- 
ments, some  of  which  are  occupied  solely  for  purposes  of  trade  or 
business,  while  others  are  occupied  residentially. 

Sir  F,  Herschell,  S.  6.,  for  the  Respondent.  The  relief  was 
intended  to  apply  to  such  cases  as  the  Westminster  Chambers 
(d,),  where  the  block  of  buildings  is  divided  into  entirely  separate 
tenements.  The  legislature  has  required  that  for  the  purposes  of 
this  section  the  house  shall  be  not  only  let  in,  but  also  divided 
into,  different  tenements.  In  the  Westminster  Tontine  case  each 
tenant  had  his  whole  establishment,  so  to  speak,  within  the  house 
which  he  took,  but  the  curates  here  are  mere  lodgers,  waited 
upon  by  the  care*taker,  who  is  the  servant  of  the  landlord. 
Moreover,  the  house  is  not  let  in  different  tenements.  The 
landlord  occupies  a  part  of  it  himself. 

Bigham,  in  reply.  I  understand  the  point  is  that  this  house 
is  not  divided  into  different  tenements. 

[Orove,  J,  Or  lejt  in  different  tenements.  Solicitor-General. 
The  landlord  occupies  a  part.] 

Then  the  point  is  that  as  the  whole  of  it  is  not  let  in  different 
tenements,  therefore  it  is  not  within  the  meaning  of  the  Act ;  and 
the  next  point  is  that  it  is  not  divided  into  different  tenements. 
The  case  clearly  comes  within  the  spirit  of  the  Act,  and  it  cannot 
be  meant  that  all  the  different  parts  of  the  house  are  to  be  let. 

[lAndleyy  /.     Let  or  empty.] 

The  landlord  by  carrying  on  a  business  on  the  ground  floor, 
increases  the  reason  why  the  building  should  be  exempt. 

The  whole  of  the  building  need  not  be  let,  because  the  section 
contemplates  the  possibility  of  a  part  not  beinff  let,  and  the  Art 
does  not  say  that  if  the  j>art  not  let  be  occupied  by  the  landlord, 
then  the  sub-section  shall  not  apply. 

The  Solicitot'Oeneral  drew  attention  to  the  plan  of  the  second 
floor,  showing  "that,  with  one  exception,  each  room  had  a  separate 
door  opening  qn  the  landing  or  corridor. 

.    Note. — The  following  judgments  were  delivered  before  the 
pasting  of  the  CustoTns  and  Inland  Revenue  Act,  1881,  which 

(dJ)  Attorney  Qenenl  v.  MqcoaI  Tontfaie  Westmin-tAr  Ohamben  AnodalioB. 
JsA,  10*Bzoli.  806 ;  1  Bzoh.  Dk.  469. 
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provides  (sec,  24)  that  the  words  "  servant  or  other  person  **  in 
41  &  42  Vict,,  chap,  15,  sect,  13  (2),  shall  be  deemed  to  mean  a 
menial  or  domestic  servant  employed  by  the  occupier^  or  a  person 
of  similar  grade  or  description  not  otherwise  emfdoyed  by  the 
occupier  and  engaged  by  him,  to  dwell  in  the  house  or  tenement 
solely  for  its  protection. 


Grove,  J, — I  do  not  say  the  section  is  free  from  difficulty,  but 
Vpon  the  whole — and  I  think  everything  that  can  be  said  has 
been  said  by  Mr.  Bingham — our  judgment  ought  to  be  for  the 
Crown.     I  think,  looking  at  it  as  far  as  I  can  judge  not  merely 
from  the  words,  but  the  intention  of  this  section,  it  was  intended 
to  apply  to  a  house  which  was  let  in  separate  and  distinct  parts, 
something  as  chambers  are  let,  so  that  the  parts  let  were  really 
perfectly  in  separate  tenements  inhabited  by  different  occupiers, 
who  had  absolute  and  exclusive  control  over  each  separate  part, 
having  a  common  staircase,  I  will  call  it  a  common  roadway 
to  the  house,   and  that  in  that  case  the  taxation  should  not 
apply  to  those  parts  of  the  house  so  let,  those:  '*  different  tene- 
ments '*  (those  are  the  words  of  the  Act)  which  were  so  let  for 
trade  purposes.     It  is  true  that  certain  of  the  people  inhabited 
this  house,  and  others  had  certain  rooms  in  the  house  for  the 
purposes   of   trade,    but    I    do   not   think   the   house    is   let   in 
different  tenements.     The  house  must  be  substantially  divided 
into,    and    let    in,    different    tenements    so    as    to    constitute 
independent  tenements.      Here  one  whole  floor  is  inhabited  by 
persons  who  used  it  as  a  residential  house,  each  of  the  rooms 
they  inhabited,  with  one  exception,  opening  by  separate  doors 
upon    the   staircase,    two   servants   attend    upon   them,    and    as 
far  as  we  know  are  exclusive  attendants.     It  is  not  found  they 
kept  any  other,  and  I  suppose  for  three  curates  two  servants 
would  be  sufficient,  and  those  servants  also  act  for  the  occupiers 
of  the  other  rooms.     They  clean  their  offices,  and  do  everything 
that  a  housemaid  would  do.     They  are  not  mere  care-takers  or 
watchers.     They  are  not  persons  kept  to  watch  a  house  at  night, 
as  a  person  resides  in  a  gentleman's  house  when  he  goes  into  the 
coiiiiti'y,  or  as  the  letter  of  chambers  on  a  common  staircase  mav 
leave  a  person   during  the  long  vacation  to  take  care  of  the 
(hambers,  but  they  are  daily  occupied  in  the  duties  of  ordinaiy 
servants.     Therefore  it  appears  to  me  that  in  one  sense  the  whole 
of   the   house    is   to   some   extent   residentially    occupied.     The 
question  of  there  being  servants  may  be  a  small  matter,  but  it 
is  to  my  mind  quite  separable  and  divisible  from  the  position  of  a 
care-taker  or  watcher.     I  cannot,  therefore,  say  that  this  house  is 
within  the  fair  meaning  of  these  words  let  in   different  tene- 
ments, because  there  is  nothing  to  show  that  each  of  those  tene- 
ments is  hold  as  a  different  and  separate  holding,  of  which  the 
persons   have    entire    and    absolute    control    irrespective    of   the 
whole  of  the  remainder  of  the  house.     The  words  of  the  section 
when  you  come  to  analyse  them  are  extremely  difficult,  and  it  is 
very  difficult  to  give  a  consistent  meaning  to  the  whole  of  them. 
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I  do  not  pretend  to  do  ao.     I  can  only  gather  the  sense  of  the  J?^^^ 
section,  and  that  appears  to  me  to  be  the  meaning  of  it.     ^'  Where  i,m 
''  any  house,  being  one  property,  shall  be  divided  into  and  let  in  iKsuRAiraa 
^'different  tenements,  and  any  of  such  tenements  are  occupied  ^vpavtv, 
"  solely  for  the  purposes  of  any  trade  or  business,'*  Ac.     I  think     '^"^'' 
that  must  mean  that  where  tiie  house  is  a  house  divided  into 
separate  and  exclusive  tenements,  if  I  may  use  the  term,  then 
those  tenements  which  are  occupied  for  the  purposes  of  trade 
shall  be  exempt.     I  rely  more  upon  the  finding  of  the  case 
relative  to  the  servants,  although  it  is  a  small  point,  no  doubt, 
but  the  line  must  be  drawn  somewhere.     I  thmk  they  show  a 
common  use  of  the  house  by  the  landlord,  the  ctirates  and  the 
other  person  occupying  the  house  to  that  extent  for  residential 
purposes.     I  think,  therefore,  our  judgment  must  be  for  the 
Crown. 

Lindley,  /. — ^I  am  of  the  same  opinion.  It  is  for  the  Appel- 
lant to  bring  himself  within  this  exemption,  and  I  do  not  tnink 
he  has  done  so.  The  clause  is  obvious  in  its  meaning.  I  do  not 
think  ;t  does  apply  to  a  case  where  a  landlord  occupies  any  part 
of  the  house  not  as  a  caretaker,  which  might  bring  him 
within  the  section  •(«)  but  for  the  purposes  of  residence  or 
business.  The  di£Biculty  about  the  woni  ''let"  is  obvious. 
The  only  thing  is,  you  must  read  the  section  in  such  a  way  as  to 
give  it  a  sensible  effect.  It  contemplates  the  house  bein^  divided 
into  tenements,  and  it  contemplates  a  state  of  things  in  which 
the  premises  are  not  occupied.  They  may  be  let  and  some 
of  the  lessees  not  taken  possession,  but  what  I  think  is  meant 
is  this,  that  if  the  house  is  let,  that  is  to  say,  intended  to 
be  let,  habitually  let,  I  do  not  tiiink  it  includes  the  case  of  a 
house  not  intended  to  be  let  at  all,  and  in  which  some  of  the 
property  is  occupied  by  the  landlord.  Sub-clause  2  would  mplj 
if  the  whole  was  let  for  the  purposes  of  trade  and  the  landlord 
only  occupied  it  as  a  caretaker.  I  think  this  case  comes  within  the 
first  section.  Then  I  confess  I  doubt  whether  these  )Ekre  different 
tenements  within  the  meaning  of  the  section.  I  do  not  think 
they  are.  It  is  difficult  to  say  what  a  ''  different  tenement  **  is, 
but  my  impression,  which  I  get  from  the  discussion  in  the  West- 
minster and  Tontine  Association,  is,  that  ijiey  are  tenements 
complete  in  themselves,  not  a  mere  room  opening  on  to  a  common 
staircase,  that  the  tenements  there  were  tenements  which  were 
complete  in  every  sense,  that  is  to  say,  they  were  suites  of  apart- 
ments, tliey  were  flats,  they  were  houses  on  one  floor  instead  of 
houses  on  several  floors.  Here  we  have  only  one  set  of  rooms, 
some  with  external  doors  and  some  without.  I  do  not  think 
this  house  was  divided  into,  and  let  in,  different  tenements, 
within  the  meaning  of  that  section. 

The  Solicitar-G^eral. — I  ask  for  costs. 

Crravey  J. — Yes. 

Judgment  for  the  Respondent. 

(O  V«40  44  l^ot  o.  12.  B.  94.  and  Notestp.  889. 
7494  ■ 
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No.  49. — Ik  the  C!oubt  ov  ExcHBauKB  (Sootlanb). 

llik  March  1881. 


In  re  AnrsuB. 


Inhabited  House  Duty.  —  A  farmhouie  it  not  iffithin  41  ft  42 
Vict.  c.  16.  8.  13  (2). 


inreJLonhim       At  Haddington,  the  26th  December  1880,  at  a  Court  held  by 

the  Commissioners  for  general  purposes  for  the  Oonnty  of 

Haddington,  acting  in  the  execution  of  the  Property  and 
Income  Tax  Acts,  and  the  Inhabited  House  Duty  Acts. 

Robert  Ainslie  of  EMngston  appealed  against  an  assessment 
of  inhabited  house  duty  at  6d.  per  11,  on  28Z.,  being  the  annual 
value  of  the  farmhouse  of  Morham  Mains  belonging  to  him  and 
occupied  by  one  of  his  farm  servants,  and  against  an  assessment 
of  inhabited  house  duty  at  6d,  per  11,  on  242.,  being  the  annual 
value  of  the  farmhouse  at  Mornambank  belonging  to  him,  and 
occupied  by  his  farm  steward  or  manager. 

The  houses  in  question  are  the  farmhouses  on  the  farms  of 
Morham  Mains  and  Morhambank.  The  farms  were  formerly 
let  to  tenants  who  resided  on  the  farms,  occupying  the  houses  in 
question,  and  were  charged  to  house  duty. 

Both  farms  are  now  in  the  occupation  of  the  proprietor  (the 
Appellant),  who  resides  at  Elving8ton,and  the  houses  are  occupied 
by  his  servants  and  their  families. 

The  Appellant  claimed  exemption  under  sect.  13,  sub-sect.  2, 
of  the  Act  41  Vict.  cap.  15,  which  provides  that  any  house  or 
tenement  '' occupied  solely  for  the  purposes  of  any  trade  or 
''  business,  or  of  any  profession  or  calling  by  which  the  occupier 
''  seeks  a  livelihood  or  profit,  shall  be  exempted  from  the  duties 
"  by  the  said  Commissioners  upon  proof  of  the  facts  to'  their 
''  satisfaction,  although  a  servant  or  other  person  may  dwell 
''therein  for  the  protection  thereof. *'  The  case  the  Appellant 
refers  to  in  his  appeal  in  support  of  his  claim  is  that  of  the 
Scottish  Widows'  Fund,  22nd  January  1880,  VII.  Rettie,  p.  491. 

The  Surveyor  contended  that  the  exemption  referred  to  did 
not  apply  to  a  farmhouse  occupied  as  a  dwelling-house,  and 
referred  in  support  of  his  contention  to  the  Act  48  Oeorge  III. 
cap.  55,  and  to  the  Act  14  &  15  Vict.  cap.  36,  and  Schedule  B. 
appended  thereto,  where  three  classes  of  dwelling-houses  are  set 
forth  as  liable  to  be  charged  at  the  rate  of  6^2.  per  IL,  vis. :  — 

1.  Any  dwelling-house  occupied  by  any  person  in  trade  who. 
shall    expose    to    sale    and    sell    any    goods,    wares,    or 
merchandise,    in   any   shop   or  warehouse,   being  part   of 
said  dwelling-house  and  in  the  front  or  basement  storey. 
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2.  Any  dwelling-lioiue  occupied  by  any  person  licensed  to  sell  inmAxMBu 
beer,  ale,  wine,  &c* ;  and 

3.  Any  dweUing^bonse  wbicb  aball  be  a  farmbonse  occupied 
by  a  tenant  or  farm  servant  and  band  fide  used  for  ibe 
purjKMes  of  busbandry  only. 

Tbe  surveyor  maintained  tbat  tbe  exemption  granted  by  sub- 
ject. 2  of  41  Yict.  cap.  15,  applied  only  to  tbe  first  of  tbe  tbree 
classes  of  bouse  set  fortb — ^bouses  occupied  by  persons  in  trade. 

Tbe  Commissioners  dismissed  tbe  appeal,  and  confirmed  tbe 
assessment  on  tbe  grounda  stated  \^  tbe  suireyor.  Tbe 
Appellant  being  dissatisfied  witb  tbe  decision  of  tbe  Com- 
missioners craved  tbat  a  case  migbt  be  stated  for  tbe  opinion  of 
ibe  Court,  wbicb  is  done  accordingly,  and  signed  by  tbe  Com- 
missioners tbe  22nd  January  1881. 

(Signed)        Hbpw  Dalbtuplb,  1  p 

,,  Chaklbs  J.  Shtbbeff,  f 

Edinburgb,  lltb  )fiarcb  1881. — ^I  am  of  opinion  tbat  tbe 
determination  of  tbe  Commissioners  is  rigbt. 

(Signed)        Johk  Mabshaix. 


No.  50. — In  the  High  CotmT  ov  Justecb  (Queen's  Bench 

IhvisioN). 

16tb  Marcb  1881. 


The  Byhofb  Coal  Company,  Ldcited         -  -    Appellants 

and 
Foteb,  Surveyor  of  Taxes    ....    Bespondent4 


Income  Tax, — The  conversion  of  a  private  partnership  into  a 
Company  with  limited  liability  creates,  a  succession  by  the 
Company  within  the  meaning  of  the  fourth  rule  of  the  first  and 
second  Cases  of  Schedule  Z>.  An  egtraordinary  depression  of 
trade  may  be  a  specific  cause  within  the  meaning  of  the  latter 
part  of  that  rule. 


At  a  Meeting  of  tbe  Commissioners  for  ibe  Oei^eral  Purposes  Bthopb 
of  tbe  Income  Tax  Acts  for  tbe  District  of  Easington  Ward  Q^^p^j^y  ^^ 
in  tbe  County  of  Durbam,  beld  at  Sunderland  in  tbe  said  Formu 

County  on  tbe  19tb  day  of  December  1876,  for  tbe  purpose         

of  bearing  Appeals. 

Mr.  Cbarles  Eidson,  Secretary  of  tbe  Bybope  Coal  Company, 
Limited,  appealed  against  an  assessment  under  Scbedule  D.  of 
ibe  said  Acts  on  tbe  sum  of  77,083Z.  in  respect  of.  tbe  profits  of 
ibe  said  Company  for  tbe  year  1876,  ending  5tb  April  1877  tbe 

7424  B  2 
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g™ra  ^me  being  assessed  on  an  average  of  the  five  preceding  years, 

CtoMPAKTv.     ^*   being  contended   on   behalf  of  the   Company   that  it  was- 
FoTXB.  only  liable  to  pay   on  the  computation  of  one  year  on  the 

-  average  of  years  on  the  average  of  profits  from  the  date  of  its- 

incorporation. 

CASE. 

1.  The  By  hope  Coal  Company  was  an  ordinary  partnership 
.formed  on  the  1st  day  of  January  1866,  for  the  pxurpose.  of 
working  certain  mines  in  the  county  of  Durham,  which  they 
continued  to  do  up  to  the  21st  day  of  December  1876. 

2.  On  the  21st  day  of  December  1876  the  then  partners  of 
the  Byhope  Coal  Company,  by  contract  in  writing,  sold  to  the 
Byhope  Coal  Company,  Limited,  the  assets  (subject  to  the 
liabilities)  of  the  Byhope  Coal  Company  for  the  sum  of 
602,4001. 

3.  The  Byhope  Coal  Company,  Limited,  was  incorporated  on 
the  2l8t  day  of  December  1876,  for  the  purpose  of  taking  over 
and  carrying  on  the  business  of  the  Byhope  Coal  Company 
with  a  capital  of  662,6002.  divided  into  602  shares  of  1,3002. 
each.  The  purchase  money  was  to  be  paid  by  issuing  to  the 
partners  of  the  Byhope  Coal  Company  the  whole  of  the  602 
shares  (on  each  of  whichi  1,200Z.  was  to, be  written  up  as  paid 
602  by  1,2002. .  making  the  purchase  money  602,4002.)  in  pro* 
portion  to  their  shares  in  the  Byhope  Coal  Company. 

4.  The  partners  in  the  Byhope  Coal  Company  became  holdera 
of  all  the  shares  in  the  Byhope  Coal  Company,  Limited,  accord- 
ing to  their  interest  in  the  Byhope  Coal  Company,  and  the  only 
change  effected  was  that  the  old  partners  were  incorporated  as  a 
limited  Company  in  which  they  held  the  same  interest  as  in  the 
old  Company,  but  divided  into  partially  paid-up  shares.  The 
working  of  the  mines  never  ceased. 

6.  Since  the  3rd  day  of  August  1876,  various  changes  have 
taken  place  in  the  shareholders  of  the  Byhope  Coal  Company, 
Limited,  the  said  shares  having  been  bought  and  sold. 

6.  It  is  agreed  that  should  the  Court  decide  that  the  Com* 
pan3'  is  liable  to  pay  %\n  an  average  of  five  years,  the  amount 
assessed  shall  stand. 

7.  Fnder  paragraph  2,  No.  III.  of  Schedule  A.  of  6  &  6  Vict, 
c.  36,  the  annual  value  of  mines  of  coal,  &c.  was  to  be  under- 
stood to  be  the  full  amount  of  profits  for  one  year  on  an  average 
of  the  five  preceding  years,  subject  to  the  provisions  concerning 
mines  contained  in  that  Act. 

8.  One  of  such  provisions  is  that  the  duty  is  to  be  charged  on 
the  person.  Corporation,  Company,  or  society  of  persons,  whether 
corporate  or  not  corporate,  carrying  on  the  concern  or  on  their 
respective  agents,  treasurers,  or  other  officers  having  the  direction 
or  management  thereof,  or  being  in  the.  receipt  of  the  profits 
thereof  on  the  amount  of  the  produce  or  value  thereof,  and 
before  paying,  rendering,   or  distributing  the  produce  or  the 
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Talue  either  between  the  different  persons  or  members  of  the  Rthopi 
Corporation,  Company,  or  society  engaged  in  the  concern,  or  to  ^^^ 
the  owner  of  the  soil  or  property,  or  to  any  creditor  or  other  FoYi»f  *' 
person  whatever  having  a  claim  in  or  out  of  the  said  profits.  

9.  The  Appellants  admitted  that  the  mines  have  not  from 
some  nnavoidable  cause  decreased,  and  are  not  decreasing  in  the 
Annual  value  thereof,  and  that  consequently  they  could  not  and 
did  not  claim  any  exceptional  circumstances  to  entitle  them  to  he 
"Charged  on  a  different  basis  from  other  mines,  and  the  Commis- 
sioners thereupon  decided  that  Rule  5  of  No.  III.  (/)  Schedule  A. 
of  5  &  6  Vict.  c.  35,  did  not  apply  to  this  case. 

10.  By  section  8  of  29  Vict.  c.  36,  it  is  enacted  "that  the 
'"  several  and  respective  concerns  described  in  No.  III.  of 
^'  Schedule  A.  of  the  said  Act  passed  in  the  5th  and  6th  years 
^'of  Her  Majesty's  reign,  chapter  35,  shall  be  charged  and 
'"assessed  to  the  duties  hereby  granted  (being  the  income  tax 
*"  duties)  in  the  manner  in  theeaid  ^io.  III.  mentioned  according 
"  to  the  rules  prescribed  by  Schedule  D.  of  the  said  Act  so  far 
"as  such  rules  are  consistent  with  the  said  No.  III." 

11.  The  first  case  under  Schedule  D.;  of  5  &  6  Vict.  c.  35, 
•comprises  the  duties  chargeable  in  respect  of  any  trade,  manu- 
iacture,  or  concern  in  the  nature  of  trade  and  mines  will 
therefore  come  under  that  case. 

12.  By  paragraph  1  of  the  rules  of  such  first  case,  the  duty 
:8hall  be  computed  on  a  sum  not  less  than  the  full  amount  of  the 
l)alance  of  the  profits  or .  gains  of  such  trade,  manufacture, 
^adventure,  or  concern  upon  a  fair  and  just  average  of  three 
years:  Provided  always,  that  in  cases  where  the  trade,  manu- 
iacture,  adventure  or  concern  shall  have  been  set  up  and  com- 
menced within  the  said  period  of  three  years,  the  computation 
-shall  be  made  for  one  year  on  the  average  of  the  balance  of  the 
profits  and  gains  from  the  period  of  first  setting  up  the  same. 
"This  paragraph  will  apply  to  mines,  excepting  that  the  average 
w^ill  be  five  years  instead  of  three. 

13.  By  paragraph  4  of  the  rules  applying  to  both  cases  under 
Schedule  D.  of  the  said  Act,  it  is'enacted  as  follows :  *'  If  amongst 

any  persons  engaged,  any  trade,  manufacture,  adventure,  or 
concern,  or  in  any  profession  in  partnership  together,  any 
change  shall  take  place  in  any  such  partnership,  either  by 
death  or  dissolution  of  partnership  as  to  all  or  any  of  the 
partners,  or  by  admitting  any  other  partner  therein  before 
the  time  of  making  the  assessment  or  within  the  period  for 
which  the  assessment  ought  to  be  made  under  that  Act,  or  if 
any  person  shall  have  succeeded  to  any  trade,  manufacture, 
adventure,  or  concern,  or  any  profession  within  such  respective 
periods  as  aforesaid,  the  duty  payable  in  respect  of  such 
partnership  or  of  any  such  partners  or  any  person  succeeding 
to  such  profession,  trade,  manufacture,  adventure,  or  concern, 
shall  be  computed  and  ascertained  according  to  the  profits  and 
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''gains  of  such  bnauiaM  derired  during  tlia  re^ectm  periods 
^^'^  ''  herein  mentionad,   notwitlifltanding  soch   duuigo  theran  or 

"  sQcoeflrion  to  soch  InirinetB  m  afbraaid." 

14.  The  ComniiMionfin  were  of  opinion  Uint  the  InirineeB  of 
the  Byhope  Coal  Company,  Limited,  is  not  a  trade,  mannfactore 
adyenture,  or  concern,  set  np  and  commenoed  within  the  period 
ot  five  yean  within  the  meaning  of  the  proriao  of  the  Act  ctted 
in  iwragraph  2  of  this  caae.  And  further,  haring  regard  to  the 
fact  that  the  Byhope  Goal  Company,  Limited,  ia  formed  to  carry 
on  the  borineae  of  the  Byhope  Coal  Company,  and  oonaiata  of 
identically  the  aame  partnora  aa.  the  Byhope  Coal  Company 
conaiated  of,  and  to  the  fact  that  auch  partners  ha^e  identically 
the  aame  intereat  in  the  new  Company  aa  in  tiie  old,  they  were 
of  opinion  that  the  Byhope  Cosl  Company,  Limited,  ia  leallyf 
and  in  {bcI,  hat  a  continnation  of  the  Byhope  Coal  Company 
under  another  name,  and  ia  entitled  to  the  benefit  of  the  said 
proviso,  and  therefore  liable  to  be  aaaeaaed  on  the  aTerage  profits- 
of  five  years. 

13.  The  Commissioners  were  also  of  opinicm  that  as  the  mines 
in  question  had  been  constantly  working  for  more  than  five 
years,  such  mines  are  liable  under  the  Income  Tax  Acts  to  be 
asseaaed  on  the  profita  on  the  average  of  five  years  irrespective  of 
the  qnestion  of  ownership. 

16.  The  Commissioners  were  also  of  opinion,  apart  from  the 
fact  that  the  Byhope  Coal  Company,  Limited,  consists  of  the  same 
partners  in  the  same  interests  as  the  Byhojye  Coal  Company,  and 
supposing  such  Byhope  Coal  Company,  Limited,  to  be  a  company 
formed  of  altogether  different  persons  from  the  Byhope  Coal 
Company,  then  it  comes  within  the  meaning  of  the  rule  of  the 
Act  cited  in  paragraph  13  of  this  case,  as  having  succeeded  to  a 
trade,  manufacture,  adventure,  or  concern,  and  is  therefore 
liable  to  an  assessment  on  the  average  of  the  five  preceding  years. 

17.  The  assessment  on  the  average  was  accordingly  confirmed,, 
whereupon  the  Appellants  declared  their  dissatisfaction  with  the 
determination  as  being  erroneous  in  point  of  law,  and  duly 
required  the  ^id  Commissioners,  by  notice  in  writing,  addressed 
to  their  clerk,  to  state  or  sign  a  case  for  the  opinion  of  the  Court 
according  to  the  statute  37  Vict.  c.  16.  s.  9,  which  we  have  stated, 
and  sign  accordingly. 

17a.  The  profits  and  gains  of  the  Appellants  business  have 
fatten  short  since  the  21st  December  1876  from  the  foUovoing- 
specific  causes  f  vizt. :  — 

The  extraordinary  depression  in  the  iron  and  coal  trades^ 
whereby  the  Appellants  were  unable  to  sell  so  large  a 
quantity  of  their  coals  a^  they  had  formerly  been  enabled 
to  do  or  obtain  anything  like  so  good  (t  price  for  such  coals. 

17&.  The  following  are  the  actual  profits  and  gains  of  the 
Appellants  business  since  the  21st  December  1875,  vizt, : — 

Profits  and  gains  of  the  Appellants  business  \ 
from  the  21st  December  nib  to  the  ^IstDe-  V  £27,487    7    & 

cember  1876  -  -  -  -  -  I 
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Whereas  the  profits  and  gains  of  the  Ryhope  Coal  Company  prior  Rthofe 
to  the  formation  of  the  Ryhope  Coal  Company,  LiToiteA,  from  o^^^jnr 
the   31«t   December   1874   to    the   21st   December    1876;    were  Fotbb. 
58,889/.  16*.  M.  — 

18.  The  question  for  the  opinion  of  the  Court  is  whether  the 
Byhope  Coal  Comiwnyy  Limited,  is  liable  to  pay  duty  in  respect 
of  its  profits  from  the  mines  carried  on  by  it  on  an  average  of 
the  five  preceding  years,  or  whether,  as  contended  by  the  Com- 
I>any,  it  is  only  liable  to  pay  on  a  computation  for  one  year  on 
the  average  of  the  profits  from  its.  incorporation  on  the  21st  day 
of  December  1876. 

Signed  by  us  the  said   Commissioners  on  the  23rd  day  of 
April  1877. 

H.  B.  A.  Johnson. 
C.  Maling  Wbbsha. 

Henry  Robert  Allan  Johnson,  Esquire,  one  of  the  Commis- 
sioners who  signed  the  case  has  since  ceased  to  be  a  Comanis- 
sioner. 

This  amendment  in  red  ink  (g)  is  signed  by  us,  two  of  the 
said  Commiissioners,  and  diued  the  llth  day  of  February 
1881. 

C.  Maling  Websteh. 
John  Scott. 


Sir  F.  Herschell,  S.O.  (A,  L.  S'lnith  with  him),  for  the  Appel- 
lants. The  Commissioners  acted  on  the  ground  that  this  Com- 
I»any  was  a  mere  continuation  of  the  former  Company.  Our 
contention  is  that  the  Byhope  Coal  Company,  Limited,  is  an 
altogether  different  )>eing  from  the  old  Byhope  Coal  Company, 
which  was  a  private  partnership.  The  case  is  within  the  sixth 
rule  of  No.  lY.,  Schedule  A,  and  the  profits  should.be  estimated 
from  the  date  of  the  possession  by  the  new  Company.  Turning 
to  Schedule  D.  to  see  the  effect  of  29  d  30  Yict.  c.  36.  s.  8,  I  say 
that  this  is  a  concern  set  up  within  the  period  of  three  years 
(first  case  of  Schedule  D,  first  rule),  or,  as  it  is  here  to  be  read, 
five  years.  Beads  the  fourth  rule  of  Cases  l^nd  2,  Schedule  D.  If 
the  contention  on  the  other  side  were  correct,  that,  under  the  first 
rule  of  Case  1,  it  matters  not  who  is  carrying  on  the  trade  so  long 
as  the  trade  goes  on,  you  would  not  have  found  the  fourth  rule 
at  all,  because  then  it  would  have  been  already  provided  that, 
notwithstanding  any  change,  the  assessment  should  be  on  the 
average  of  three  or  five  years,  as  the  case  may  be,  and  therefore 
the  existence  of  the  fourth  rule  shows  that  I  am  right  in  my 
construction  as  to  the  former  patt.  The  next  question  is  whiether 
the  Byhope  Cbal  Company,  Limited,  **  succeeded  "  to  the  adven- 
ture or  concern  within  the  meaning  of  the  fourth  rule.  I  submit 
that  they  did  not,  and  that  the  sale  of  the  old  partnership  to  this 
Company  was  not  a  succeeding.     But  even  supposing  that  we  are 
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Bthopa  within  this  rule,  there  comes  the  proyision  ''  unless  such  partners 

CowAVTv       "  ^^  such  person  succeeding     ....     shall  prove 

FoTXB.  ''  that  the  profits  and  gains  of  such  business  have  fallen  short ,  or 

''will  fall  shorty  from  some  specific  cause since  such 

''change  or  succession  took  place,  or  by  reason  thereof."  We 
said  that  we  could  prove  that  our  profits  had  fallen  oft  from  a 
specific  cause;  and  the  Commissioners,  to  whom  the  case  went 
back  on  this  point,  find  (Clause  17a)  that  from  the  extraordinary 
depression  in  the  iron  and  coal  trades  the  profits  had  fallen  from 
5B,889^  in  the  year  before  the  transfer  to  the  Company  to 
27,4872.  in  the  following  year;  and  yet  they  claim  to  assess  us 
on  77,0832.  or  rather  less  than  three  times  the  income  made. 
The  fourth  rule  clearly  implies  that  without  it,  where  there  had 
been  a  change,  the  average  would  not  be  applicable,  but  while 
it  enacts  that  in  certain  cases  the  average  is  to  be  applied,  it  also 
gives  relief  from  the  average,  even  in  those  cases,  if  what  is  there 
mentioned  be  proved  to  the  satisfaction  of  the  Commissioners. 
Now  we  have  proved  to  the  satisfaction  of  the  Commissioners 
that  our  profits  fell  short,  and  the  Commissioners  specify  the 
causes  of  that  falling  short.  Therefore  we  come  within  the  very 
terms  of  that  provision.  To  sum  up  my  argument,  I  say  that 
we  are  within  the  sixth  rule  of  No.  lY.,  Schedule  A.,  because 
Schedule  D.  does  not  overrule  it,  and  the  two  may  be  read 
together.  If  that  be  not  the  case,  I  say,  that  this  is  a  concern 
started  within  the  three  (or  five)  years,  because  otherwise  you 
could  not  apply  the  fourth  rule  of  Cases  1  and  2,  Schedule  D. 
Then  I  say  that  the  fourth  rule  only  applies  to  a  change  during 
the  year  of  assessment,  or  after  that  year  and  prior  to  the  actual 
assessment.  Ne:i^t  I  say  that  this  is  not  a  case  of  succeeding 
within  the  meaning  of  the  rule,  and,  lastly,  that  if  we  be  within 
the  rule  we  have  proved  to  the  satisfaction  of  the  Commissioners 
that  our  profits  have  fallen  short  from  a  specific  cause. 

Sir  H.  James,  A.G.,  (Dicey  with  him),  for  the  Respondent. — 
The  eight  section  of  29  &  30  Vict.  c.  36  enacts  that  the  con- 
cerns in  No.  III.  of  Schedule  A.  are  to  be  assessed  "in  the  manner 
"  in  the  said  No.  III.  mentioned,  according  to  the  rules  prescribed 
"  by  Schedule  D.  of  the  said  Act,  so  far  as  such  rules  are  consis- 
"  tent  with  the  said  No.  III.,"  and  therefore  you  must  no  longer 
look  at  No.  IV.  of  Schedule  A.  The  rules  prescribed  by  Sclie- 
dule  D.  are  substituted  for  No.  IV.,  and  you  must  look  only  at 
No.  III.  and  at  Schedule  D.,  but,  if  it  were  otherwise,  could  it  be 
alleged  in  this  case  that  tlie  accounts  cannot  be  made  out  ?  The 
accounts  have  been  made  out,  and  they  exist.  We  now  come  to 
the^  first  case  of  Schedule  D.,  and  I  submit  that  this  concern — 
this  mine — has  not  been  set  up  within  three  years.  When  the 
Act  says  where  the  trade  or  concern  shall  have  been  set  up  it 
refers  to  the  business  and  not  to  the  parties  who  carry  it  on* 
This  question  is  not  what  the  individual  is  making,  but  what  the 
concern  has  been  making,  and  the  average  of  the  past  five  years 
is  taken  simply  as  evidence  of  the  sum  to  be  charged  for  the 
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<^oming  year.     On  the  formation  of  the  limited  Company  there  5?J5?'* 
was  no  change  whatever,  except  that  the  partners  for  their  own  gompamt  «• 
convenience  preferred  a  corporate  existence.       If  the  latter  part  Foteb. 
ct  the  fourth  rule  of  Schedule  D.  takes  the  Appellants  out  of  the 
first  part  of  that  rule,  the  effect  is  simply  to  leave  them  where 
they  would  be  if  the  rule  were  not  in  the  Act;  but  the  Appel- 
lants contend  that  there  has  been  no  succession,  and  they  would 
limit  the  words    "  shall  have  succeeded  '*   to  a   succession   by 
operation  of  law.     What  is  the  usual  phrase  on  a  transfer  or  sale 
of  a  business?    It  is,  *'  Smith  &  Co.,  successors  to  Jones  &  Co." 
The  words  **  shall  have  succeeded  "  apply  to  this  case:  but,  say 
the  Appellants,  if  they  do  we  escape  from  them  under  the  second 
part,  because  it  has  been  found  by  the  Commissioners  that  the 
profits  have  fallen  off  from  a  specific  cause.     This  is  a  question 
of  law  as  well  as  of  fact.     The  Commissioners  have  found  the 
falling  off,  and  they  have  stated  the  cause  which,  I  submit,  is 
not  a  specific  but  a  general  cause,  noti\'ithstanding  the  decision 
of  the  Court  of  Session  in  Scotland  in  the  case  of  the  Inland 
Revenue  v.  Farie  (h),  where  it  was  held  that  depression  in  the 
<oal  trade  was  a  specific  cause  within  the  meaning  of  this  rule. 
The   Scotch   Court  also  held  that  the  three   years'   average   in 
Schedu^le  D.  was  not  inconsistent  with  No.  III.  of  Schedule  A.,  a 
position   which   the   Solicitor-Oeneral   admits   to   be   untenable. 
The  134th  section  of  the  6  &  6  Yict.  c.  35  also  contains  the 
expression  ''  flipecific  cause  "  and  throws  light  on  its  meaning.     It 
says  that  where  "  any  person     .....  shall  cease     .     . 
*'  to  carry  on  the  trade     ....     or  shall  die,  or  become  bank- 
*'  rupt  or  insolvent  before  the  end  of  the  year  for  making  such 
**  assessment,  or  shall  from  any  other  specific  cause  to  be  deprived 
^'  of  or  lose  the  profits  or  gains,"  &c.,  then  he  or  his  executors 
can  get  relief.       The  words  *'  specific  cause  "  are  to  be  read 
ejusdem  generis,  that  it  must  be  something  having  particular 
relation  to  that  business  and  not  a  general  depression  of-  trade. 
Now  look  at  the  proviso  to  that  134th  section.     The  meaning  of 
the  words  "  shall  have  succeeded  "  there  cannot  be  limited  to  a 
succession  of  operation  of  the  law,  and  why  shoifld  those  words 
have  a  different  meaning  in  the  fourth  rule  from  what  they  have 
in  this  section.     However,  I  can  only  rely  on  the  fourth  rule  if 
the  Crown  fail  on  the  other  argument,  that  the  biisiness  is  the 
same  business,   and  should  be  so  assessed   in  accordance  with 
No.  III.  of  Schedule  A. 

A.  L.  Smith,  for  the  Appellants,  in  reply. — The  proviso  to  tlie 
fourth  rule  of  Schedule  D.  (first  and  second  cases)  is  in  favour  of 
the  tax-payer,  and  to  prevent  his  having  to  pay  income  tax  on 
profits  of  which  he  had  not  the  benefit ;  and  it  makes  no  differ- 
ence whether  the  specific  cause  of  his  not  getting  that  benefit 
was  the  flooding  of  his  mine  so  that  he  could  not  get  his  coal  to 
the  surface,  or  the  fact  that  when  he  had  got  it  to  the  surface  he 
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could  not  sell  it  from  depression  of  trade.  The  AUbaney' 
General  has  left  himself  in  this  dilemma ;  Mther  we  are  an  adven- 
ture set  up  within  the  three  years,  or  we  are  a  succeeding^ 
Company. 

[Mr,  Dicey.— ^We  say  that  you  are  the  same  Company.] 
The  private  partnership  has  been  dissolved;  a  limHed  lia^- 
bility  Company  has  beetf  formed,  and  its  shares  have  been: 
bought  and  sold  in  the  market.  It  cannot  be  made  oat  that  the 
two  companies  ate  the  same,  and  therefore  the  piesent  Company- 
is  either  a  Company  set  up  within  the  meaning  of  the  first  rule 
of  Schedule  D.,  or  it  is  a  Company  which  has  saooeeded  within 
the  fourth  rule.  The  contention  of  the  Grown  can  o«Ay  be  sup- 
ported by  your  Lordships'  decision  that  this  is  the  telf-same 
Company,  and  then  I  would  ask  how  long  ia  this  Limited 
Company  to  remain  the  same  as  tiie  old  private  partnership. 
Turning  to  Schedule  A.,  the  '*  Bules  and  Begulaiions  respecting 
the  said  duties  "  are  put  in  No.  lY.  for  convenience  instead  of 
repeating  them  at  the  end  of  No.  I.,  No.  II.,  and  No.  III.,  but 
those  rules  are  part  and  parcel  of  Noe.  I.,  II.,  and  III.  The  Words 
'^  so  far  as  such  rules  are  consistent  with  the  said  No.  III."* 
mean  with  No.  III.  plus  the  rules  of  No.  lY.,  because  Nq^  lY. 
is  incorporated  with  Nos.  I.,  II.,  add  III.  The  provisions  of  the 
Act  are  framed  with  the  object  that  the  tax-payer  shall  not  pay 
on  more  than  he  has  received,  and  it  appears  on  the  special  case 
that  we  have  made  28,0002.  instead  of  77,0001. 


19th  March  1881.  Orove,  J. — There  was  undoubtedly  a 
change  in  the  partnership,  and  a  very  important  change,  when 
the  concern  was  converted  from  an  ordinary  partnership  into  a 
Limited  Liability  Company.  The  fourth  rule  of  Cases  1  and  2,. 
Schedule  D.,  tises  the  words  "  as  to  all  or  any  of  the  partners." 
It  took  place  here  as  to  all;  and  the  Company  having  succeeded 
to  their  business  the  case  comes  within  the  first  portion  of  this- 
rule.  Does  it  also  come  within  the  exception,  ''  unless  such 
'*  partners  or  such  person  succeeding  to  such  business  as  afore* 
■  '  said,  shall  prove,  &c."P  The  Scotch  Court,  in  the  case  which 
has  been  referred  to,  held  that  depression  of  trade  was  a  '*  specifier 
cause."  In  one  sense  I  agree  with  them,  except  that  I  should 
put  it  thus,  that  depression  of  trade  may  be,  but  it  is  not  neces- 
sarily, a  specific  cause.  It  must  be,  to  mjr  mind,  to  make  it  a 
specific  cause,  something  unusual,  exceptional,  extoM>rdinary. 
Here  there  was,  to  use  the  words  of  the  Commissioners,  an 
'^  extraordinary  depression  in  the  iron  and  coal  trades,"  by  which 
it  is  found  that  the  profits  of  this  concern  are  reduced  to  less 
than  half  of  its  former  profits.  I  think,  therefore,  the  Appellauts 
come  within  that  section,  and  are  entitled  to  the  benefits  of  it;* 
and  I  think  that  the  assessment  should  be  on  the  profits  and 
gains  for  one  year.     There  are  several  points  relied  on  by  the 
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Appellants  which  have  failed,  and  there  should  be  no  costs  on  BTHorm 
either  side.  2^^^ 

UndUy,  /.—By  the  8th  section  of  29  Vict.  c.  36,  No.  III.  of  Fom^ 
Schedule  A.  is  not  touched,  but  you  must  substitute  Schedule  D. 
for  the  whole  of  No.  lY.,  ob^ng  the  injunction  that  you  must 
not  make  the  substitution  where  it  would  be  inconsistent  with 
what  is  left  of  No.  III.  Therefore  wheierer  an  average  of 
three  years  is  given  in  Schedule  D.  you  must  in  the  case  of  a 
mine  read  five,  and  with  that  basis  you  are  to  apply  Schedule  D. 
Turning  to  Sdbedule  D.,  I  say  that  this  is  not  a  concern  ''  set 
'*  up  and  commenced  '^  within  the  period  of  five  years.  It  is  a 
new  association  carr3ring  on  an  old  trade.  We  then  pass  to  the 
fourth  rule,  and  there  appears  to  me  to  be  jwecisely  a  case  of 
succession  within  the  meaning  of  this  rule,  so  that  primd  facie 
the  five-year  average  would  apply;  but  the  Commissioners  have 
found  as  a  fact  that  fnm  '/  the  extraordinary  depression  in  the 
**  iron  and  cosi  trades  "  the  profits  have  fallen  off  since  the  suc- 
cession to  thif  place,  and  the  only  question* which  remains  is 
whether  there  is  a  ''  specific  cause,''  and  the  Commissioners 
having  found  that  it  is,  I  am  not  prepared  to  say  that  it  is  not. 
The  five-years'  average,  therefore/  is  gone,  and  the  average  must 
be  taken  from  December  1876,  the*  date  when  the  Limited 
Company  took  over  the  concern. 

Judgment  for  the  Api>ellants,  without  costs. 


No.  61. — ^In  the  High  Coubt  of  Justice,  Queen's  Bench 

Division. 

23rd  March  1881. 


Hermann    Oustav    Erichsbn    (Bepresentative    of    the    Great 
Northern  Telegraph  Company  of  Copenhagen)  -    Appellant. 

W.  H.  Last  (formerly  Surveyor  of  Taxes)  -    Respondent. 


Income   Tax^   Schedule  D, — A   foreign  Company,   domiciled  Bbiobsevv.. 
abroad,   had  suhmariiik  cablet  in  connexion  with  the   United  l*^"** 
Kingdom,  and  other  foreign  cables  not  connected  with  the  United         "^^ 
Kingdom.     The  Company,  under  ati  agreement  with  the  Post" 
master  General,  also  has  separate  wires,  worked  by  its  own  stajf, 
between  Aberdeen,   Newcastle  and  London,       No  profits  were 
derived   from    the    transmission   of   messages    over    these    last' 
vierUioned  wires.     Held,  that  the  Company  exercises  a  trade  in 
the  United  Kingdom,  and  is  assessable  on  the  net  profit  derived 
from  the  receipts  here. 
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Bbiohsxhv.    Case  stated  under  the  Statute  37  Vict.  cap.  16.  sec.  9,  by  the 
^'^"''  Commissioners  for  the  general  purposes  of  the  Income  Tax 

Acts  for  the  City  of  London,  for  the  opinion  of  the  High 

Court  of  Justice. 

.  1.  The  Great  Northern  Telegraph  Company  of  Copenhagen  is 
a  foreign  Corporation,  having  its  seat  at  Copenhagen,  in  Denmark, 
and  resident  there. 

2.  The  Company  has  three  marine  cables  in  connexion  with 
the  United  Kingdom,  one  at  Peterhead,  in  Scotland,  and  two  at 
Newbiggin,  near  Newcastle.  These  cables  are  in  connexion  with 
telegraph  lines  under  the  control  of  Her  Majesty's  Postmaster 
General,  at  Aberdeen  and  Newcastle,  and  under  and  in  pursuance 
of  the  agreements  set  forth  in  the  schedule  hereto,  or  some  of 
them  separate  wires  from  Aberdeen  to  Newcastle  and  from  New- 
castle to  London,  have  been  provided  by  the  Post  Office  for  the 
traffic  passing  over  the  Company's  said  cables  to  and  from  the 
Incontinent. 

3.  In  accordance  with  the  said  agreement  or  some  of  them, 
these  separate  wires  are  worked  by  the  Company's  staff  and  the 
Company  has  workrooms  with  a  staff  of  servants  at  Aberdeen 
and  Newcastle,  and  workrooms  in  Winchester  Street  in  the  city 
of  London,  and  the  rents  of  the  workrooms  and  salaries  of  the 
staff,  consisting  of  about  forty  clerks  and  electricians,  are  paid  by 
the  Company. 

4.  Messages  sent  from  this  country  to,  say,  Japan,  pass  over; 
<1.)  The  lines  of  the  Post  Office  in  this  country,  (2.)  Over  the 
Aaid  marine  cables  of  the  Company,  (3.)  Over  land  lines  in 
Denmark,  belonging  to  the  Danish  Government,  (4.)  Cables  in 
the  Baltic  belonging  to  the  Company,  (6.)  Land  lines  in  Russia 
belonging  to  the  Russian  Government,  (6.)  Cables  east  and  south 
of  Russia  belonging  to  the  Company.  Similarly  messages  from 
this  country  to  various  parts  of  the  world  pass  over  the  said 
three  marine  cables  of  the  Company,  and  subsequently  over 
cables  and  lines  belonging  to  foreign  Governments  or  to  other 
Companies,  or  over  cables  or  lines  belonging  to  the  Company, 
but  having  their  commencement  by  attachment  to  cables  or  lines 
not  owned  by  the  Company.  A  plan  showing  the  cables  and 
lines  of  the  Company  is  hereto  annexed,, and  is  to  form  part  qf 
this  Case;  on  such  plan  the  cables  and  lines  of  the  Company 
are  shown  in  blue  ink  and  those  belonging  to  foreign  Gbvern- 
ments  and  other  Companies  in  red  ink. 

5.  Under  the  international  telegraph  convention,  to  which  the 
British  Government  has  adhered,  the  total  charges  from  the 
handing-in  station  in  the  United  Kingdom  to  the  place  of  desti- 
nation abroad  are,  except  as  herein-after  stated,  collected  and 
received  by  the  Post  Office  Telegraph  Department,  which  retains 
out  of  such  total  charges  the  sums  due  to  it  out  of  the  said 
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agreements  in  respect  of  messages  sent  from  the  United  Kingdom .  Bbiohssn  v. 
to  abroad  and  received  in  the  United  Kingdom  from  abroad,  and  ^^'^' 
hands  over  the  balance  to  the  Company,  which  in  its  turn  retains 
ont  of  such  balance  the  sum  due  to  the  Company  in  respiect  of 
the  transmissions  of  messages  over  the  cables  and  lines  of  the 
Company,  and  pays  over  the  residue  to  the  yarious  Governments 
and  Companies  respectively  entitled  to  the  same. 

6.  By  special  arrangement  with  the  Post  Office,  the  Company 
receives  payment  direct  from  a  few  firms  who  desire  to  hand  in 

their  messages  direct  to  the  Company  and  accounts. out  of  such  « 

receipts  to  the  Posi  Office. 

7.  The  expenses  incurred  by  the  Company  in  the  transmission 
of  messages  over  the  said  separate  wires  in  the  United  Kingdom 
exceed  the  earnings  received  by  the  Company  in  respect  of  the 
same,  and  no  profits  are  made  by  the  Company  from  the  use  of 
the  land  lines  in  the  United  Kingdom. 

8.  At  a  meeting  of  the  said  Commissioners  held  in  the  Land 
Tax  Boom  No.  3,  Guildhall  Buildings,  in  the  city  of  London,  on 
Thursday  the  23rd  day  of  May  1878,  for  the  purpose  of  hearing 
appeals— 

# 

Mr.  Herman  Gustav  Erichsen,  representative  of  the  Appellants, 
appealed  against  an  assessment  of  forty  thousand  pounds 
(40,0001.)  for  the  year  1876,  ending  6th  April  1877,  under 
Schedule  D.  of  the  Income  Tax  Acts  in  respect  of  the  profits 
of  the  business  alleged  to  be  carried  on  in  the  United 
Kingdom  by  the  Agency  of  the  Company. 

9.  It  was  contended  for  the  Appellant  that  as  no  profits  were- 
derived  from  the  transmission  of  the  messages  over  the  land 
lines  used  by  the  Company  in  the  United  Kingdom  there  were 
no  profits  made  by  the  Company  within  the  United  Kingdom, 
and  in  these  circumstances  no  liability  to  income  tax  attached  to 
the  Company.  It  was  further  contended  for  the  Appellant 
through  its  agent  that  if  liable  at  all  the  Company  was  only 
liable  to  be  assessed  in  respect  of  the  profits  earned  by  the 
Company  in  the  United  Kingdom  from  the  transmission  of  mes- 
sages over  the  said  three  marine  cables,  and  not  further  or 
otherwise. 

10.  The  Respondent  (the  Surveyor  of  Taxes)  admitted  that 
the  Great  Northern  Telegraph  Company  was  a  foreign  Company 
domiciled  in  Copenhagen;  but  he  contended  that  as  its  agency 
in  this  country  despatched  messages  to  the  Company's  offices  in 
Aberdeen  and  Newcastle,  and  thence  by  its  own  cables  from 
those  places  to  Norway,  Denmark,  and  Sweden,  and  from  thence- 
by  the  Company's  own  wires  and  the  wires  of  foreign  Govern- 
ments to  Russia,  China,  Japan,  and  India,  and  that  as  the  entire 
charges  of  transmitting  such  messages  from  this  country  were- 
paid  by  the  senders  and  were  received  by  the  agency  in  London,. 
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BBI0H8BV  V,  the  amount  so  leceiTed  being  70,0001.  (Mventy  thousand  pounds) 

^'^'^l per  annum  on  the  average  of  the  yean  1873,  1874,  1875  the 

Company  through  its  agent  was  ohaigeable  to  income  tax  on  the 
balance  of  profits  or  gains  arising  from  the  total  sums  received 
in  this  country  from  the  transmission  of  messages. 

11.  The  Commissioneie  present  taking  this  view  of  the  case, 
confirmed  the  assessment  in  respect*  of  the  entire  profits  of  the 
agency  calculated  on  the  total  sums  receiTed  by  the  Company  in 
this  country,  subject  to  the  production  .of  accounts  diowing  tho 
%  total  receipte  and  expenditure  in  each  year,  whereupon  the 

Appellant  expressed  his  dissatisfaction  with  our  decision  as  being 
erroneous  in  point  of  law,  and  duly  required  us  to  state  and  sign 
a  case  for  the  opinion  of  the  Exchequer  Division  of  the  High 
Court  of  Justice,  which  we  have  stated  and  signed  accordingly  in 
pursuance  of  the  said  Act. 

The  question  for  the  opi^icoi  of  the  Court  is  whether  under 
the  circumstances  herein  stated  the  Company  is  through  its 
agent  bound  to  mak^  a  return,  and  is  chargeable  to  income 
tax,  and  if  yea,  upon  what  principle  the  annual  profits  of 
which  the  Companv  is  bound  to  make  a  return,  and  on 
which  it  is  chargeable  to  income  tax  are  to  be  ascertained, 
or  whether,  as  was  contended  for  the  Company,  tiie  Com* 
pany  is  not  bound  to  inake  a  return  and  is  not  chargeable 
to  income  tax. 

B.  B.  WHiTBSinB,  f  Commissionera  of  Income  Tax 
BxN7.  DoBXBS,        I       for  the  City  of  London. 
W.  C.  Fowi«i,      ) 

3,  Guildhall  BuUdings, 
January  30th,  1879. 


ScBXDULB  referred  to  in  Paragraph  2  of  Case  for  opinion  of  the 
Exchequer  Division  of  the  High  Court  of  justice. 

<  • 

AOBUllSKT. 

Entered  into  this  8rd  day  of  November,  1868,  between  the  Danish  Norwegian 
English  Telegraph  Company,  haying  their  seat  at  Copenhagen,  Denmark,  herein- 
after ealled  **  The  Daniah  Company,*'  of  the  lint  part,  Herman  GnataY  Eriohten,  of 
Xewoastle-npon-Tyne,  merchant,  the  resident  Dliwstor  in  this  oonntry  of  the  Danish 
Company,  dnlr  authorised  by  the  Board  of  Direoters  of  that  Company  to  act  on  their 
behalf  with  fnll  legal  powers,  and  binding  the  Company  in  aooordaooe  with  the 
Articles  of  Association  of  the  second  part,  and  the  United  Kingdom  Electrio  Tele* 
ffraph  Company,  Limited,  having  its  chief  olBce  at  Gresham  Honse,  in  the  dty  of 
London,  herein-after  called  "The  United  Telegraph  Company,**  of  the  third  part. 
Whereas  by  an  agreement  dated  the  17th  day  of  January,  1868,  made  between 
the  above  Companies  and  signed  by  William  Andrews,  the  secretary  of  the  United 
Telegraph  Company,  for  and  on  their  behalf,  and  which  Company  is  therein 
designated  by  the  letter  **  A,**  and  signed  by  Nathaniel  J.  Holmes,  the  then  secretary 
and  manager  of  and  for  and  on  behalf  of  the  Danish  Company,  which  is  theiein 
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•datigntted  I7  Um  lettar  *«  B,**  the  Uidted  Tdflgnph  Ocmiiw^  BuoHBor  «. 

reott^eat  and  trnismit  from  their  WTeial ttettoni  in  Great  Britain  aU  waMagaa  or  Labt. 

•oonttnantal  aorrioe  paiainff  throngk  earvioe,  panning  throogh  tha  oMm  of  '^  B,"  and  

"  A,*'  oorenanied  to  proT&e  a  apeoial  diieot  wizo  (^^o.  6,  &  W.  G.)  to  meet  the 
epeoial  wire  and  enbmarine  cable  wire  to  be  laid  by  '*  B,**  ai  therein-after  provided, 
exdofliTely  for  the  traffic  between  NewoaaHe-npon-^me  and  London,  In  oonneodon 
with  the  thiongh  oontinenCal  ierrice  of  *'  B,"  and  "A,"  covenanted  to  reoaiTe  and 
convey  every  sneh  meceage  OTer  their  linee  io  Great  Britain,  and  deliver  the  lame 
within  a  radius  of  half  a  mile  from  their  etation  for  the  uniform  charge  of  one 
shilling,  providing  snoh  messagn  should  not  ezoeed  90  words,  inolnding  address.  And 
it  was  agreed  that  when  snch  message  should  eocoeed  90  words,  an  additional  charge 
of  sixpence  for  every  10  words  or  frsction  thereof  should  be  maintained,  and  further, 
when  the  distance  at  which  such  message  was  required  to  be  delivered  exceeded  the 
half  mUa  radius,  a  sum  for  porterage  in  accordsnoe  with  the  usual  scale  charged  by 
the  other  telegraph  systems  in  Great  Britain  should  be  added  to  the  original  trans- 
nussion  of  tariff  of  su6h  message,  and  **  A  **  further  agnsed  to  introduce  the  high 
speed  automatic  system  of  Wheatstone  a^  the  transmitting  system  over  the  special 
wire  from  Newcastle  to  London,  provided  tiiat  the  royalty  to  be  paid  for  the  use  of 
the  same  be  the  same  as  that  paid  by  the  Electric  and  International  Telegraph  Com- 
pany for  the\Me  of  the  same  system  on  their  wire  between  KewoasUe  and  London,  so 
long  as  the  instrument  should  prove  efficient  for  the  work  to  be  performed,  it  being 
un&rstood  that  should  the  number  of  measages  of  20  words  each,  transmitted  over 
the  special  drouit  in  connexion  to  the  cables  of  **  B  **  fall  short  of  80,000  per  annum 
(interruptions  in  the  continuity  of  Uie  circuit  between  Newcastle  and  Copenhagen 
being  excepted  from  the  calculation),  then  **  A**  should  be  at  liberty  to  make  use  of 
the  special  wire  for  public  traffic  other  than  the  through  ocotlnentid  service  in  con- 
nexion with  *'  B  *'  and  "  A,**  should  be  entitled  to  make  use  of  such  wire  for  inland 
messages  during  8u<di  breakage  of  continuity,  and  "  B  **  undertook  that  the  mesMges 
exchanged  should  number  S0,000  per  annum' at  the  least,  and  **  A  *'  undertook  and 
agreed  to  provide  at  the  sevml' stations  all  neceesary  staff  and  appliances  for  the 

rdy  and  efficient  performance  of  the  above-named  inlaud  transit,  and  as  regarded 
second  parties  to  the  s^id  agreement,  "  B  "  agreed  and  covenanted  with  '*  A  **  as 
follows,  that "  B  **  should  extend  a  special  wire  from  the.landiny  plaoe  of  the  cable  in 
the  vicinity  of  Newcastle-upon-Tyne,  to  the  transmitting  station  of  **  A  "  in  New- 
castle, and  '*  B  **  agreed  and  covenanted  that  all  messages  passed  into. the  sjrstem  of 
**  A  *'  under  the  agreement  now  in  redtal,  should  be  exclusively  in  connexion  with 
the  oontinental  service  and  cable  transmissions,  and  that  no  message  of  local  import 
as  between  local  stations  in  Gteat  Britain  should  be  included  under  the  terms  of  the 
agreement,  and  '*  B  **  covenanted  to  oonflne  the  oontinental  servies  (that  is  the 
receipt  and  traosmiasion  of  message  through  cables  and  drouits  in  connexion  there- 
with), exclusively  to  the  system,  stations,  lines,  and  oircuits  belonging  to  *'  A  **  for 
the  term  of  their  conceieion  from  the  Danish  Government,  providing  that  such  system 
shoulil  be  maintained  by  **  A  '*  in  proper  and  efficient  condition,  and  **  fi  **  agreed 
that  the  local  transmitting  stations  in  connexion  with  the  cable  should  be  at  Kew- 
■castls-upoU'Tyne,  and  that  the  eiBcienoy  of  the  cable  shore  ends  and  other  connexions 
should  be  efficiently  maioti^ned  with  all  reasonable  speed,  wind  an<i  weather  per- 
mitting, and  **  B  **  covenanted  to  maintain  through  the  cables  and  circuits  a  high 
speed  service  on  the  automatic  eystem  equivalent  to  that  attained  on  the  land 
circuits  of  **  A,"  due  allowance.being  made  for  the  difference  in  electrical  condition 
between  land  lines  and  submarine  cables  employing  the  highest  insulation 
<Hooper'B  core),  and  it  was  agreed  between  "  A  '*  and  '*  B  "  that  the  state  nents  of 
account  and  traffic  receipts  in  connexion  with  the  above  inland  and  continental 
transmissions  should  be  bolsncpd  on  each  side  once  a  month,  and  that  the  accounts 
duly  vouched  shoald  be  paid  over  by  **  A  **  and  *'  B  **  respectively,  to  their  authorised 
agents  or  bankers  therein  after  to  be  named. 

And  whereas  the  United  Tdegraph  Company  have  In  pursuance  of  the  said 
agreement  constructed  acd  provided  such  special  direct  wire  from  Newcastie-upon- 
l^rne  to  London,  as  thereby  stipulated,  and  do  now  receive  and  transmit  the 
messsges  of  the  Danish  Company  in  accordance  with  the  said  agreement ;  but  the 
Danish  Company  have  not  extended  any  special  or  other  wire  from  the  landing- 
place  of  their  cable  in  the  vicinity  of  Newcastle-upon-Tyne  to  the  United  Telegraph 
Company's  station  at  Newcastle  in  consequence  of  a  company  inoorporated  in  this 
oountry,  and  called  *'  The  Danish  Norwegian  English  Telegraph  Company,  Limited," 
heiein^sfter  called  the  said  English  Danuh  Company,  ha\^ng  with  the  consent  of  the 
United  Telegraph  Company  laid  and  constructed  such  a  line  from  Newbiggin,  in 
Northumberland,  the  landing-place  of  the  Danish  Company's  cable  to  the  station  of 
the  United  Telegraph  Company  at  Newcastle,  aforesaid,  whereby  the  extending  of  a 
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Bbiohbkh  r.    special  wire  by  the  Danish  Oompanj  has  been  rendered  nnneoessary.    And  whereas 
Last.  the  United  Telegraph  Cbinpanj  have  lately  arranged  with  the  caid  English  Danish 

—  Oompany  for  the  nse  of  their  said  telegraph  or  Une,  snbjeot  to<tiie  payment  of  oertain 

moneys  and  the  performatioe-vf  oertain  oovenanu  and  stipulations,  and  have  agreed 
that  the  Danish  Gompan:^  shall  be  ezonsed  from  extending  such  special  wire  as 
thereby  agreed,  and  that  the  mcwagos  which  were  to  have  been  thereby  transmitted 
to  the  station  of  the  United  Telegraph  Oompany  at  N,ewcastle  shall  in  lien  thereof 
be  transmitted  by  or  through  the  telegraph  or  line  so  constraoted  by  the  said 
English  Danisl^  Oompany,  as  aforesaid,  and  that  subject  to  snoh  alteration  and  all 
alterations  necessitated  thereby  the  said  herein-before  mentioned  agreement  shall  be 
confirmed  and  each  further  agreements  made  as  herelA-bEtfore  mentioned,  expressed, 
and  contained.    Now,  therefore,  these  present  witnesses,  and  ih^  the  ssYeral  parties 
hereto  do  and  each  of  them  doth  hereby  ratify  and  confirm  the  said  agreement  of 
the  17th  day  of  January,  1868,  snbjeot  to  the  said  alterations,  and  particularly  they,, 
the  Danish  Company,  in  consideration  of  the  United  Telegraph  Company  so  ex- 
cusing them,  as  aforesaid,  do  for  themselyes,  their  successors  and  assigns,  and  also 
the  said  Herman  Gustav  Bridhsen  on  their  behalf  doth  hereby  confirm  such  agree- 
ment on  the  17th  January,  1868,  and  agree  with  the  United  Telegnph  Oompany  (in 
such  agreement  designated  or  referred  to  by  the  letter  "A").    That  the  Danish 
Company,  their  successors  and  assigns,  shall  and  will  faithfully  carry  out,  perform, 
and  fulfil  all  and  singular  their  part  or  parts  of  the  same  agreement  (excepting  the- 
extending  of  such  special  wire  from  the  landinsr-plaoe  of  their  said  cable  to 
Newcastle)  and  shall  and  will,  in  lien  and  stead,  duly  and  properly  connect  their 
cable  or  cables,  and  allow  the  same  to  be  dnW  and  properly  connected  with  the 
telegraph  or  line  constructed  by  the  said  English  Danish  Company,  and  from  time  to- 
time  duly  maintain  and  allow  to  be  maintained  such  connexions,  and  transmit  all 
and  every  their  messages  to  the  United  Telegraph  Oompany  station  at  jNewcastle  by 
or  through  the  telegraph  or  line  so  constructod  by  the  said  English  Danish  Company 
as  aforesaid. 

.ind  further,  the  paid  Danish  Company,  their  sucoesson  and  assigns,  shall  not 
nor  will  either  directly  or  indirectly  transmit  any  of  their  continental  messages  to 
any  of  the  stations  or  towns  or  pls^  in  which  the  United  Oompany  have  stations 
through,  along,  or  by  means  of  any  other  telegraph  or  system  than  that  of  the 
United  Telegraph  Company.    And  also  shall  and  will,  whenever  requested  by  the 
United  Telegraph  Company,  enter  into,  make  and  execute  all  and  every  jinch  acts,, 
deeds,  mattere,  and  things  whatsoever  as  may  be  considered  neoessary  for  carrying, 
out  the  aforesaid  agreement,  as  now  altered  or  otherwise  in  respeot  of  the  matters 
and  things  therein  and  herein  contained  or  referred  to.    And  it  is  hereby  furthei 
agreed  and  declared  that  the  several  previsions  of  the  herein-before  mentioned 
sgreement  of  the  17th  day  of  January,  1868,  and  of  these  presents,  subject  to  the 
alteration.'!  hereby  made,  are  extended  to  and  shall  henceforth  be  deemed  and  .taken 
to  relate  and  be  applicable  to  and  in  respect  of  all  cables,  wires,  and  telegraphs 
which  the  Danish  Company  shall  at  any  future  time  connect  or  cause  to  he  oon- 
nected  with  the  shores  of  Great  Britain  and  to  all  Continental  messages  transmitted 
slong,  through,  or  by  the  same  in  the  same  manner  as  the  said  agreement,  and 
th^ee  presents  relate  to  the  cables,  wires,  and  telegraph  of  the  Danish  Company  in 
such  agreement  mentioned.     And  the  said  United  Telegraph  Oompanv  hereby- 
covenant  for  themselves,  their  successors  and  assigns,  that  the  United  Telegraph 
Company  shall  and  will  (subject  in  the  event  of  Her  Majesty*s  Postmaster  Qenera) 
purchasing  the  undertaking  of  the  United   Telegraph  Company  under  the  Tele-  ^ 
graphs  Act,  1868,  to  the  approval  of  Her  H»jesty  s  Postmaster  General  for  the' 
time  being)  erect  and  maintain  a  special  direct  wire  for  every  new  cable  so  to  be 
laid,  as  aforesaid,  from  the  station  of  the  United  Telegraph  Company  nearest  to  the 
landing  point  of  such  new  cable  to  London,  and  the  United  Telegraph  Company 
shall  in  each  and  every  month  make  out  and  furnish  to  the  Danish  Company  a 
statement  of  the  accounts  and  traffic  receipts  in  connexion  with  the  messaffes  sent, 
received,  and  transmitted  under  or  in  pursuance  of  this  agreement,  and  shall  there- 
upon pay  any  moneys  appearing  thereby  to  be  due  and  owing  from  them  to  the 
Danish  Company,  and  the  Danish  Company  shall  once  during  every  three  months 
make  out  and  furnish  to  the  Uoited  Telegraph  Company  a  statement  of  the  accounts 
and  traffic  receipts  in  connexion   with  the  messages  sent,  received,  and  trans- 
mitted under  or  in  pursuance  of  this  agreement,  and  shall  therenpon  pay  any 
money   appearing    thereby    to   be   due  and   owing    from    them   to  the    United 
Company,  and  all  such  accounts  not  objected   to   within  four  calendar  months 
after   the  same   shall   have  been    rendered    shall    be   deemed    to    have    been 
correct.    This   agreement   shall   continue  in  force  until   the   expiration  of  the 
concession  granted  to  the  Danish  Company  by  the   Danish   Government.     AS 
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WITNESS  the  oommon  Mttlsof  Uie  Mid  DtiiiBh  Campukj  and  the  XTnited  Tel€frf»ph   Ebiohsbi  r. 
Company,  and  Ihe  hand  of  the  laid  Hermann  QoslaY  Brioheen  the  day  and  year  I<A8T. 

^      ^         ^  Seal  of 

before  written  I   the  Danish    1  H.  O.  Eriohsen   f        l.S.        1   I    m  i 

/  ^  /   \    Teleicraph 

Company  /  v  /    V        Co. 


Board  of  Directors  of  the  Danish  Norweifian  English  Telegraph  Company,  C.  A. 
Broberg,  O.  B.  Snter,  M.  Lery,  C.  F.  Tietgem,  W.  C.  E.  Sponneok.  Witness  to  the 
siffnatare  of  the  within-named  Hermann  Gnstav  Eriohsein, 
W.  A.  Harle,  olerk  to  Messrs.  Hodge  and  Harlo,  solicitors 
Newoastle-npon-Tyne.  I,  th^  nndersigned  Notary  Pablio 
Bajui,  in  and'for  this  City  and  Bpyal  Beeidenoe  of  Copen- 
hagen, do  hereby  certify  and  attest  that  Mr.  C.  A.  Broberg. 
Coonsellor  of  State,  merchant,  Mr.  O.  B.  Luke,  Connsellor  of 
State,  merchant,  Mr.  M.  Leyy,  Coansellur  of  State,  Mr.  C.  F. 
Tietgen,  Coonsellor  of  State,  Director  of  the  PriTate  Bank, 
and  nis  Excellency  Coont  W.  C.  E.  Sponaeck,  Director  of 
the  National  Bank,  all  personally  known  to  me,  hare  before 
me  the  said  notary  and  the  herennto  subscribing  witnesses  in  their  quality  as  Diractors 
of  tile  Danish  Norwegian  English  Telegraph  Company  declared  to  haye  with  their 
own  hands  signed  the  above  agreement  and  to  haye  oansed  the  Seal  of  the  said 
Company  to  he  affixed.  In  witness  whereof  under  my  notarial  firm  tiie  Seal  of 
Office,  Copenhagen,  the   24th   Deoember  1868,  W.  C.    L.  Abrahams,  Not.  Pub. 


L.S.    ]  A.  B.    Witness  fees  and  stamp  1  or  dgy.  12  N.  C.  L,  A.    I  hereby 


certify  that  the  above  slgnatnre  and  seal  are  those  of  W.  C.  D.  Abrahams,  Esquire, 
Notanr  Public  of  this  city,  to  whose  attestation  full  faith  and  credit  are  due  in  and 
out  of  Court.  In  testimony  whereof  witness  my  hand  and  Seal  of  Office,  British 
Consulate,  Copenhagen,   Deer.  24,    1868,  C.  W.   Lange,   Acting   British   Consul 


L.8.     )  fee  five  shillings. 


CoRBESPONDENCB  coDstitating  agreement  between  Great  Northern 
Telegraph  Company  of  Copenhagen  and  the  Post  Office. 

**  Great  Northern  Telegraph  Company, 
London  Office, 

**  7,  arsat  Winohester  Street  Buildings,  E.C., 
•<  Dear  Sir,  7th  July  1869. 

"  RiFiRRiNG  to  the  oonTersation  I  had  with  you  this  morning,  I  beg  to  re- 
capitulate the  heads  of  an  agreement  to  be entwed  into  between  the  'rest Office  and 
*this  Company,*  (as  assignee  of  the  Duildi  Norwegian  English  Telegraph  Com- 
pany '  of  Copenhagen,)  in  the  eyent  of  the  Honey  and  Monopoly  Bills  being  passed, 
▼is.,  that— 

*'  All  messages  for  Denmark,  Norwav,  and  Sweden,  are  to  be  sent  from  England 
by  the  cables  of  this  Comi>any  unless  specially  oireoted  by  the  ssnder  to  go  by 
another  route. 

**  The  same  as  regards  messages  for  sudi  parts  of  Russia  as  shall  be  named  from 
time  to  time  by  the  'Russian  Telegraph  Administration.*  As  to  all  otlier 
messages  in  transit  through  Russia,  the  public  to  state  the  cable  route  from  this 
eountry. 

7424  C 
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EBX0H8BHV.        "  Aa  rqgardi  m  wgw  for  the  United  Sftatei  of  Ameriim  and  Oanada,  the  pnldio  to 
Last.  state  the  route  froni  thia  oonntry. 

"  Beqneatiiig  jov  to  haTe  the  kfn&eaa  to  oonfirm  thia  agieement. 

**  I  remain,  dear  Sir, 

"Toua  faithfully, 
(Signed)       •*  0.  F.  TiSTOwr, 
"  Ohairman  of  the  Great  Northern  Telegraph 
**  Frank  I^ea  Soodamore,  Bm|^  Company  of  Oopenhagen« 

"General  Post  Offioe.** 


"Telegraphs. 

"  General  Post  Offloe,  London, 
"  Sib,  8th  Joly  1869. 

"I  BIO  leaTe  to  adknowledge  the  reosipt  of  yoor  letter  of  yesterday's  d*te. 
a^  to  state  that  yon  ha^e  oorreotly  desoribea  the  heads  ot  an  agreement  proposed 
to  be  entered  into  between  the  'Post  Offloe  and  the  Great  North^Bm  Tdegrapih 
'Gompany,'  (sapposlng  that  company  to  beoome  the  assignees  of  the  *  Danish 
*  Norwegian  BngUsh  Telegraph  Oompany*  of  Copenhagen,)  when  the  transfer  of 
the  property  of  the  Tinned  Kingdom  feleotrio  Telegraph  Company '  to  the  Post 
Offioe  tafcM  plaoe,  and  to  which  agreement  I  haye  already  assented  on  behalf  of  this 
department. 

*'Iam,8lr, 

**  Toor  obedient  senrant, 
'*  C.  F.  TIetgen,  Esq.,  (Signed)       F.  J.  Soudamobb. 

**  Gresit  Nortibiiem  Telegraph  Company  of  Copenhagen.** 


**  Ghfeat  Northern  Telegraph  Company. 
**  London  Omoei : 

<*  7,  Great  ^Hnohester  Street  Bnildinga, 
*  Dbab  Sib,  S6th  January  1870. 

*<  llianking  yon  for  the  obliging  manner  in  whidh  yon  reoelTed  me  to-day,  I  beg. 
for  regnlarity's  sake,  to  reoapitoli^  the  sabstanoe  of  onr  oonverMtion. 

^  It  wan  nnderstooid  that  my  *  Company  *  shonld  work  their  cables  with  their  own 
staif .    The  Danish  cable  to  be  worked  at  Newcastle,  the  Norwegian  at  Peterhead. 

**  The  qnesdon  of  how  mach  the  tariff  should  be  redact  to  be  considered  fvrttier 
by  yov,  and  I  trnst  that  yon  will  find  an  early  opportonity  to  giro  this  matter  year 
attention. 

'*  On  Friday  I  hope  to  be  in  Newcastle,  and  shall  then,  after  haying,  with  yonr 
permiMion,  conferred  with  Mr.  Mosley,  make  free  to  send  you  a  plan  of  the  arrange- 
ment I  would  propose. 

"  To  Peterhead  I  have  written,  and  shall  by  return  of  post  haye  a  deeoription  of 
the  premises  that  would  be  suitable  for  the  purpoee,  and  shall  submit  the  same  for 
your  approraL 

^  To  Copenhagen  I  haye  wired,  with  a  request  that  our  staff  should  come  orer 
as  soon  as' possible,  but  pending  their  arriw,  and  the  flttinff  up  of  the  respeotlTe 
working  rooms,  I  suppose  that  you  will  haye  no  objection  to  the  cables  being  worked 
by  the  same  United  Kingdom  clerks  who  haye  up  to  this  bean  employed. 

*'  I  remain,  dear  Sir, 

'<  Yours  faithf  uUy . 
Frank  lyes  Scudamore,  Esq.,  (Signed)        H.  G.  Ebiohsbh. 

«  General  Poet  Office.** 


u 


*'  Great  Northern  Telegraph  Company. 
"  London  Office : 

"  7,  Gieat  Winchester  Street  Buildings,  E.C., 
«'  Dbab  Sib,  S6th  March  1870. 

"Fob  regularity's  sake  I  beg  to  recapitulate  the  seyeral  arrangements  made 
when  I  had  tie  pleasure  of  meeting  you  in  Newcastle  on  the  liNih  instant. 

"It  was  agreed  that  in  consideration  of  the  Danidi,  BngUsh,  and  Scotch 
Norwegian  cables  being  worked  by  our  own  staff,  the  British  terminal  and  transit 
rate  should  be  reduced  from  one  shilling  to  one  franc  per  single  message  Of  90 
words. 
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-"  That  shoald  yon  dMire  it  my  OomiMuiy  is  quite  nftdy  to  liAYe  their  own  staff  in   BniOHsm  «. 

your  Oentni  London  stetion  to  woi±  the  wires  to  Newcastle  end  Peterhead  or   Last. 

Aberdeen,  sabjeet  to  modification  of  terms.  

-'^That  if  yon  dadie  it,  I  am  ready  to  remofe  che  Company's  station  from 

Peterhead  to  Abeideen.    On  this  matter  an  early  definite  reply  wonld  bs 

Tery  wetcome. 
-**  That  if  one  of  oar  cables  or  yonr  wires  leading  to  the  same  should  be  out  of 

order,  the  tiaflio  thus  stq^psd  to  be  sent  I7  me  other  oable  belonging  to  the 

Oompany. 
-**  That  you  would  ofder  an  alteration  in  the  tariff  for  Swedish  messages,  which 

now  erroneously  stand  at  7«.  from  London  and  8f .  from  the  proTinees  in  lieu  of 

7tf.  from  any  station  in  tiieoountry. 

That  you  thought  that  Artide  88  in  staff  instmotioni  (H.  4.)  say  the  prefix 

oUuse  might  be  understood  with  regard  to  Russian  messsges. 

That  you  would  giye  instmotions,  that  in  future  all  messages  handed  over  to  our 

ofiloea,  are  fumished  with  code  time. 
-**  That  redUmations  from  abroad  haTe  to  be  sent  direct  to  you  from  our  oflloe. 
-**  That  for  matters  of  account  you  refer  me  to  Mr.  Ghetwynd,  the  Beoeiver  and 

Ajffoffnntant-^i^WHPa^  t 
*'  That  I  deposit  my  aathority  from  the  Oompany  with  yon  and  this  I  now  do  as 

ner  eocicseQ* 
-^*  Bequesting  you  kindly  to  acknowledge  receipt  of  this  letter  and  to  confirm  its 

contents. 

**  I  remain,  dear  Sir, 
"*  Yours  faithf lUbr, 
-*'  Frank  Ives  Scudamore,  Bsq.,  (Signed)      H.  O.  Briohskh. 

"  General  Post  Office.** 


■<f 


•i< 


"  Great  Northern  Telegraph  Company, 
*'Londbn  Office, 
"  7,  Great  Winchester  Street  Buildings,  B.O. 
-"^SlB,  •  81st  April  1871. 

'*  As  arranged  with  Mr.  Baines  when  Mr.  Tietgeu  and  I  had  the  pleasure  to 
•confer  with  him  to-day  on  the  subject  of  separate  wires  from  Aberdeen  to  Newcastle 
4Uid  from  Newcastle  to  London  to  be  worked  by  this  Company's  own  staff  in 
H)onnezion  with  their  cables,  I  now  beg  to  note  down  the  heads  of  Agreement  as 
snade  to-day  .^ 

"  The  Pest  Office  undertakes  to  supply  these  wires  not  later  than  the  1st  day  of 

July  1871. 
"  The  Company  pays  for  the  use  of  the  same  6,600j.  per  annum  besides  Id,  (one 
penny)  per  message  up  to  200,000  messages  per  annum,  and  2|4.  (two-and-a 
half  pence)  per  meaeage  for  any  number  of  messsges  above  900,000  per  annum. 
Thispayment  to  incluae  all  expenses  for  collecting  and  deliTcring  messages  in 
the  United  Kingdom. 
-*'  The  Post  Office  will,  free  of  expense  to  the  Company,  supply  a  pneumatic  tube 
from  any  of  their  Central  Stations  to  the  Company's  Offices,  at  No.  7,  Great 
Winchester  Street  Buildings,  and  will  maintain  uie  same. 
■**  The  Post  Office  will  order  four  complete  sets  of  Wheatstoue*B  apparatus  ;  these 
to  be  paid  for  by  the  Company,  but  the  ssme  not  to  be  subject  to  any  Boyalty 
charge. 
^*  Bequesting  you  to  confirm  this  arrangement^  I  haTe  only  to  add  that  it  would 
be  desiraue  to  name  a  period  over  which  the  same  should  extend,  and  I  shall 
feel  obliged  by  your  views  on  this  subject. 

'<  I  am,  Sir, 
F.  I.  Scudamore,  ^  Tour  meet  obedient  serrant^ 

'<  General  Poet  Office."  (Signed)       H.  G.  Erichsun. 


■«( 


Begistered  No.  101,133. 
Telegraphs. 

**  Gkneral  Post  Office,  London, 
"Sib,  Ainil  86, 1871. 

**  IH  reply  to  your  letter  of  the  dlst  inst.,  setting  forth  the  popcsed  heads  of 
tm  Agreement  between  the  Great  Northern  Telegraph  Company  and  this  Department, 
I  beg  leaye  to  ssy  that  with  the  two  undermentioned  exoeptions,  the  Department 
conflrms  the  Heads  of  Agreement  as  laid  down  in  your  letter. 

7484  0  8 


360  TAX  CASES 

Ebiohbbnv.        "1.  In  daoaeL  *  the  Post  Offioe  will  do  ite  best  to  rapply*  inatad  of  'the  Poit. 
Last.  *  Office  will  supply.* 

''ImeyBtetethowerer,  tlietontheTei7da7foUowiiigyoiirTidttotlii8ollloe,eiitf^ 

without  waiting  the  neetpt  of  the  letter  now  nnder  aoknowledgmait»  orden  wwe* 
giTen  tu  the  Engineer-iQ-Chief  to  proceed  at  once  with  the  erection  of  the  Aberdeen 
wire,  and  to  nee  hie  beet  eadeaTonre  ao  to  arrange  that  the  London  ae  well  ae  the 
Aberdeen  wire  miflriit  beidaoed  at  yonr  dimml  at  the  date  named. 
'*8.  In  Obuue  IIL   *The  FCet  Office  will,  free  of  enenae,  provide  a  tobe  from 
'their  Central  Station  for  the  time  being*  instead  of  *  from  anj  of  their  Central 
stations.' 
**  Aa  regard  the  term  of  years  I  woald  anggeet  aefen  years  ae  a  deaJinWe  period 
for  the  Agreement  to  mn. 

•"I  am,  Sir, 

"  Yonr  ftbgdiwit  aervanti 
"H.G.  Brichaen,  Hsq.,  (Signed)       F.  I.  SovoAif  orb. 

"*  Great  Northern  Telejrraph  Company.'* 


A.  M,  Bremner  for  the  Appellant. — The  Company  being  domi- 
ciled at  Copenhagen  is  only  liable  to  assessment  for  profits  from 
their  trade  exercised  in  the  United  Kingdom,  but  it  is  found  in 
the  case  that  from  its  wires  in  the  United  Kingdom  the  Company 
derives  no  profit.  With  regard  to  the  cables  which  are  wholly 
abroad,  the  trade  is  not  exercised  here,  and  with  regard  to  those 
cables  which  touch  the  shore  of  this  country,  it  must  be  held  that 
the  Company  carries  on  its  business  at  Copenhagen,  where  its^ 
chief  office  is. 

5{V  H,  James^  A.G.^  for  the  Respondent. — ^The  Company  does 
not  reside  here,  but  it  exercises  a  trade  within  the  United  King- 
dom, and  must  be  charged  on  the  profits  made  by  the  exercise  of 
trade  in  the  United  Kingdom.  The  fact  that  a  portion  of  the 
contract  made  here  has  to  be  fulfilled  abroad  does  not  affect  the 
liability  to  duty  on  the  profits  made  here. 

Lindleyy  J. — I  am  of  opinion  that  the  contention  of  the 
Appellants  is  not  sustainable,  that  is  to  say,  I  am  of  opinion 
that  they  are  under  the  circumstances  stated  here  liable  to  pay 
duty  in  respect  of  such  profits,  if  any,  as  accrued  to  them  here 
from  carrying  on  their  business  in  this  Company. 

Now  the  facts  are  shortly  these.  The  Appellants,  who  I  will 
refer  to  as  the  Company ,  are  resident,  to  use  the  expression,  in- 
Denmark,  and  their  principal  place  of  business  is  there;  and  in 
one  sense  they  carry  on  their  business  there;  they  are  resi- 
dent there,  they  dwell  there,  and  carry  on  their  business  there. 
They  have  three  cables  which  cross  the  German  Ocean,  which 
are  landed  in  the  United  Kingdom  on  the  east  coast.  There 
are  three  shore  ends,  and  to  that  they  have  property  there,  and 
whether  much  or  little  is  another  matter;  to  that  extent  they 
have  i)roperty,  and  that  property  whatever  it  is,  is  essential  to 
the  transaction  of  their  business.  In  addition  to  that  they  have 
certain  cables  abroad,  and  in  particular  some  property  on  the  East 
of  Russia  to  Tapan,  the  line  of  which  we  do  not  know.  What  is 
done  is,  their  messages  are  transmitted  from  this  country  say  to 
Japan;  they  are  received  by  the  Post  Office  authorities  here  and" 
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:are  transmitted  through  these  cahles  to  which  I  have  alluded  ^?!2™""*' 

which  crosses  the  German  Ocean.     The  money  paid  for  those         i 

messages  is  paid  in  the  first  instance  to  the  Post  Office;  they 
-collect  it,  and  then,  as  I  understand,  every  year  they  account  to 
the  Company  in  this  way :  The  Post  Office  deduct  what  is  payable 
to  them  for  th^  use  of  their  lines  for  collecting  or  transmitting 
these  messages  to  the  German  Ocean  cables,  and  they  hand  over 
the  balance  of  the  gross  receipts  to  the  Company,  and  then  the 
Company  in  their  turn  subdivide  that ;  they  pay  certain  portions 
of  their  gross  receipts  to  the  Danish  Government  and  Riissian 
Government  for  the  use  of  their  respective  lines.  That  is  no  part 
of  the  profits  of  this  Company;  they  merely  transmit  that,  and 
no-  question  arises  about  their  being  taxed  upon  these  sums. 
Then  there  remains  the  balance,  the  net  proceeds  which  include 
or  partially  include  some  profits,  I  do  not  say  whether  all  profits : 
that  is  quite  another  matter. 

Now  that  being  the  course  of  business,  the  first  question  we 
have  to  consider  is,  not  whether  the  Company  is  or  is  not  resi- 
dent in  the  United  Kingdom,  but  whether  it  does  or  does  not 
receive  profits  or  gains  from  some  property  in  the  United  Eing- 
•dom  or  from  some  profession,  trade,  employment,  or  avocntion 
exercised  within  it,  because  if  it  does  it  is  chargeable  with  duty. 
It  is  said  that  it  does  not  carry  on  business  in  the  United  King- 
dom, and  taking  that  expression  generally  I  am  rather  disposed 
to  accede  to  that  view,  that  is  to  say,  adopting  the  analogy 
between  the  railway  case  it  has  been  decided  that  for  the  purpose 
of  giving  the  County  Court  jurisdiction,  the  Great  Western  Bail- 
way  Company,  and  the  North  Western  Railway  Company,,  and 
so  on,  carry  on  business  at  Paddington  and  at  Euston  Square, 
and  so  I  think  that  this  Company  carries  on  its  business  in  that 
sense  at  Copenhagen  and  not  here,  but  it  does  not  follow  that 
they  do  not  in  the  language  of  this  section  receive  any  profits 
from  any  profession,  trade,  employment,  or  avocation  exercised 
here.     It  is  obvious  they  do.     A  great  portion  of  their  profits 
are  derived  here  from  the  use  of  property  belonging  to  tliem 
here,  the  shore  ends  of  the  cables,  from  the  contracts  entered 
into  here  from  the  transmission  of  messages  received  here  and 
from  the  moneys  collected  here.     It  seems  to  me  very  strong  to 
say  that 'they  receive  nothing  from  any  profession,  trade,  employ- 
ment, or  avocation  exercised  in  the  United  Kingdom. 

Now  reliance  has  been  placed  upon  certain  cases  on  both 
sides.  I  do  not  think  they  help  us  much.  The  decisions  to 
which  the  learned  Attorney-General  has  referred,  namely,  the 
Ottoman  Bank  cases,  were  to  my  mind  not  cases  similar  to  this. 
The  Ottoman  Bank  has  a  branch  bank  in  London,  and  they 
made  profits  at  that  branch  bank.  No  questions  arose  as  tp  the 
liability  of  the  bank  to  pay  income-tax  m  respect  of  those  profits, 
but  it  was  contended  that  they  were  resident  here  so  as  to  have 
^  pay  upon  all  the  profits  they  made  at  Constantirople,  which 
is  entirely  another  matter,  and  that  was  negatived.     That  case 
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••  does  not  appear  to  me  to  touch  this.  Then  Gilbertson  v.  Ferguson 
is  a  similar  case  arising,  I  think,  in  connexion  with  the  eame 
bank.  Now  Mr.  Bremner  on  the  other  hand  has  relied  upon  the 
Attorney-General  y.  Sully  in  support  of  his  proposition  that  thift 
Company  did  not  carry  on  business  there.  That  was  a  case  of 
this  kind.  There  were  certain  persons,  most  of  whom  werj& 
resident  in  America,  there  was  one  partner  who  was  resident 
here,  and  an  attempt  was  made  to  make  the  partner  pay  income 
tax  on  the  whole  profits  of  the  firm.  The  answer  was  that  they 
never  received  them  here  and  no  profits  were  received  in  this 
Company  upon  which  income  tax  could  be  assessed  except  his 
share  of  the  profits  which  was  not  in  question.  That  case  seems 
to  be  entirely  distinguishable.  I  think  the  view  is  that  this 
Company  is  taxable  with  income  tax— that  is  to  say,  liable  to 
pay  duty,  &c.,  for  the  transmission  of  telegraph  messages  from 
this  country  by  the  three  cables  landed  in  this  country.  How  to 
ascertain  those  profits  is  quite  another  matter.  That  we  are 
not  asked  nor  do  we  know  that  such  profits  have  accrued  to 
them  in  that  way  which  they  ought  to  pay  duty  upon. 

Williams,  /. — I  am  of  the  same  opinion.  This  Company, 
although  not  resident  in  the  United  Kingdom  and  carrying  on 
its  business  at  its  head-quarters  at  Copenhagen,  nevertheless 
exercises  .a  trade  within  the  United  Kingdom,  and  that  trade 
is  the  business  of  receiving  and  transmitting  telegraph  messages 
from  England  to  distant  parts  of  the  world  for  reward.  The 
contracts  are  made  here,  payment  is  demanded  and  made  here 
for  transmission  to  their  destination.  It  seems  to  me  that  the 
ownership  of  the  cables  through  which  these  messages  are  trans- 
mitted  in  wholly  immaterial,  or  whether  the  Company  own  the 
cables  or  part  of  them,  or  hire  them  and  pay  tolls  for  the  use  of 
them,  is  quite  beside  the  question  altogether,  aiid  we  can  only 
enter  into  the  question  of  whether  profits  have  been  realised  or 
not.  It  seem  to  me  that  a  trade  is  being  carried  on  or  trans- 
acted by  them  here  on  which  profits  may  be  realised,  and  on 
those  profits  it  seems  to  me  that  they  are  liable  to  pay  income 
tax. 

Mathew,  J. — I  am  of  the  same  opinion.  I  cannot  see  that 
there  is  any  practical  difficulty  in  ascertaining  what  gains  ancT 
profits  are  made  by  this  Company  through  their  English  business, 
and  on  the  gains  and  profits  so  made  I  think  they  wdre- 
assessable. 

Judgment  for  the  Respondent,  without  costs. 
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No.  52. — In  the  High  Coukt  of  Justice. — Queen's   Bench  Chapmah  r. 

Division.    June  2nd,  1881.  bSk^J^'' 

BOOTLAND. 


Chapman,  Surveyor  of  Taxes      -  -    Appellant. 

and 
The  Boyal  Bank  of  Scotland    -  -    Respondents. 


Inhabited  House  Duty. — Part  of  the  ground  floor  and  basement 
df  a  building  structurally  separated  from  the  rest  of  the 
building  by  a  party  wall,  living  a  separate  door  to  the 
street,  and  without  internal  cofnmumcation,  held  to  be  a 
separate  house. 

The  words  *^  divided  into,  and  let  in  different  tene- 
ments  ''  in  41  Vict.  c.  16.  sec.  13  (1)  require  a  real  division. 

Yorkshire  Fire  and  Life  Insurance  Company  v.  Clayton 

followed.    {Ante,  p.  836.) 

On  the  question  whether  41  Vict.  c.  16,  sec.  13  (1)  can 
apply  where  the  landlord  hiTnself  occupies  one  of  several 
tenements  into'  which  a  house  is  divided,  the  others  being 
let  for  trade  or  professional  purposes,  or  being  actually 
unoccupied,  the  Court  was  not  required  to  decide,  but 
seemed  to  be  divided  in  opinion. 


Case  stated  under  the  Statute  37  Viet.  cap.  16,  sec.  9.  the 
Commissioners  for  the  Oeneral  Purposes  of  the  Income  Tax 
for  the  City  of  London,  fbr  the  opinion  of  the  Exchequer 
Division  of  the  High  Court  of  Justice. 

At  a  meeting  of  the  Commissioners  for  the  Oeneral  Purposes 
of  the  Income  Tax  Acts  and  for  executing  the  Acts  relating 
to  the  Inhabited  House  Duties  for  the  Citv  of  London,  held 
at  the  Land  Tax  Booms,  Ouildhall  Buildings,  in  the  said 
City,  on  Thursday,  the  17th  July  1879. 

The  Boyal  Bank  of  Scotland,  by  its  agent,  Mr.  St.  Quintin, 
api^ealed  against  an  assessment  to  the  Inhabited  House  Duties 
for  the  year  ending  the  6th  day  of  April  1879,  of  6,0002.  at  9<2. 
in  the  pound  upon  and  being  tiie  full  value  of  the  whole  of  the 
premises,  No.  123,  Bishopsgate  Street,  in  the  City  of  London, 
and  claimed  exemption  in  respect  of  one  portion  of  the  said 
premises  imder  the  Act  67  Qeo.  3.  cai>.  26.,  and  in  respect  of  the 
other  portion  under  the  Act  41  Yict.  'ca^.  16.  sec.  13. 

The  premises  constituting  No.  123,  Bishopsgate  Street,  consist 
of  a  basement,  ground,  and  upper  floors,  with  two  separate  main 
entrances  from  the  street  as  shown  in  the  view  of  the  front  of 
the  building  accompanying  the  Case. 


364 


TAX  CASES 


Chapman  «. 
The  Rotal 
Bakk  of 

SOOTLAHD. 


The  groiuid  floor  and  basement  of  the  building  on  the  south 
side  with  entrance  piaiked  A  on  the  ground  plan  herewith  aic® 
in  the  occupation  of  the  Respondents,  and  are  used  by  them  as  a 
bank  for  the  purpose  of  carrying  on  their  business  as  bankers, 
and  have  no  internal  communication  whatever  with  the  rest  of 
the  building  being  separated  by  a  party  wall  from  the  basement 
to  the  first  floor. 

The  ground  floor  of  the  building  on  the  north  side  is  at  present 
unoccupied. .  The  first  and  second  floors  which  run  over  the 
whole  of  the  premises  are  occupied  by  several  traders,  and  used 
entirely  for  business  purposes.  The  third  floor  is  also  let  to  and 
occupied  by  traders  with  the  exception  of  two  rooms,  in  the 
occupation  of  Mr.  Dennistown,  a  clerk  in  the  employ  of  the 
Respondents,  who  resides  therein  at  night.  The  fourth  floor  is 
in  the  occupation  of  the  housekeeper,  wife,  and  family.  The 
whole  of  the  upper  floors  as  well  as  the  ground  floor  of  the 
building  on  the  north  side  is  approached  by  entrance  marked  B. 
on  plan. 

The  Respondents,  the  Royal  Bank  of  Scotland,  contend  (1st) 
that  the  premises  in  their  own  occupation  are  so  structurally 
severed  from  the  rest  of  the  building  as  to  be  a  different  tene- 
ment, and  inasmuch  as  they  are  used  for  the  purposes  of  trade 
only  no  person  sleeping  or  dwelling  therein  at  night  time  are 
exempt  under  the  Act  57  Geo.  3.  cap.  25.;  that  as  regards  the 
rest  of  the  building  that  it  came  within  the  Statute  41  Yict. 
cap.  15.  sec.  13,  sub-section  1,  as  a  house  divided  into  and  let  in 
different  tenements  and  that  the  assessment  should  be  reduced 
to  the  value  of  such  tenements  as  are  otherwise  occupied  than 
for  trade  business,  profession,  or  calling,  by  which  the  occupier 
seeks  a  livelihood  or  profit. 

The  surveyors  referred  to  Exchequer  Cases,  No.  35,  in  re  The 
Commercial  Bank  of  Scotland  (t),  and  contended  that  the  whole 
was  occupied  as  one  building  in  one  occupation  and  ownership, 
and  that  the  occupation  of  the  two  rooms,  rent  free,  by  the  bank 
clerk,  must  be  regarded  as  the  occupation  of  the  bank  itself, 
consequently  the  premises  did  not  come  under  sub-section  1  of 
41  Vict.  cap.  15.  sec.  2,  as  being  ''  let  in  different  tenements  and 
**  occupied  solely  for  the  purpose  of  business,''  but  that  the 
whole  of  the  premises  were  liable  to  Inhabited  House  Duty. 

The  Commissioners  were  of  opinion  that  the  premises  as 
divided,  were  so  structurally  severed  as  to  form  two  distinct 
buildings,  that  the  building  or  tenement  in  the  occ^pation  of  the 
Royal  Bank  of  Scotland  was  exempt  from  the  Inhabited  House 
Duty ;  that  the  other  building,  being  let  out  in  tenements,  came 
within  the  Statute  41  Yict.  cap.  15.  sec.  13,  sub-s^tion  1,  and 
reduced  the  assessment  to  the  sum  of  150Z.,  being  the  annual 
value  of  the  tenements  occupied  otherwise  than  for  trade. 

Whereupon  the  surveyor  declared  his  dissatisfaction  with  their 
decision  and  duly  required  them  to  state  and  sign  a  case  for  the 
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opinion  of  the  Exchequer  Division  of  the  High  Court  of  Justice  S^'^^i^' 
which  we  have  stated,  and  signed  accordingly,  in  pursuance  of  bavkof 
the  9th  section  of  the  27  Vict.  cap.  16.  scotlahd. 

TnoMSoy  Haitket,  '\ 

R.  B.  Whiteside,  f  ^         .    .     ^ 
G.  E.  Bengough,    >  Commissioners. 

Henst  Pouin),        ) 

3,  Outldhall  Buildings, 

October  16th,  1879. 

Sir  F.  HerscJiell,  S.G,,  for  the  Appellant.— With  regard  to  the 
part  of  the  premises  marked  A  on  the  plan  the  only  question 
is  whether  it  is  to  be  treated  as  a  separate  house  or  as  pai*t  of 
the  one  entire  house.  The  whole  is  owned  by  the  same  persons, 
and  it  all  forms  one  building,  and  part  A  is  merely  a  part  of 
the  building  marked  B,  it  is  primd  facie  assessable,  and  those 
who  claim  the  exemption  must  show  why  it  is  exempt.  The 
house  shut  off  from  the  test  of  it.  With  regard  to  the  rest  of 
41  Vict.  c.  15  sec.  13.  (1),  was  intended  to  meet  the  decision  in 
Attomey'General  ▼.  The  Mutual  Tontine,  Westminster  ChawherSy 
Association,  (j)  It  requires  that  the  house  shall  be  structurally 
divided  into  different  tenements,  not  merely  let  in  different 
tenements,  but  *^  divided  into,  and  let  in,  different  tenements." 
Ill  the  Westminster  Tontine  case  each  block  or  house  was 
divided  into  suites  of  rooms,  and  each  suite  was  a  separate 
tenement,  but  here  it  is  merely  a  letting  of  different  i*ooms  to 
different  persons,  and  if  that  were  within  the  section  so  would 
every,  lodging-house  be  within  it.  Again  the  whole  house 
should  be  let,  but  here  a  clerk  of  the  bank  occupies  part  as  their 
sei*vant   and    his   occupation    is   their   occupation.       Refers    to 

Yorkshire  Fire  and  Life  Insurance  Company  v.  Clayton,  (k). 

Meadoxos  White,  Q.C.,  for  the  Respondents* — ^There  is  an 
actual  party-wall  severing  part  A  from  the  rest  of  the  building. 
There  is  a  separate  entrance  door  from  the  street,  and  there  is  no 
communication  whatever  between  the  two  partB. 

[Huddleston,  B. — In  the  case  of  The  Chartered  Bank  v. 
Wilson  (I),  you  did  establish  that  there  was  a  separate  house.] 

'No,  because  there  was  a  common  entrance  to  the  two  parts 
and  ^  fire-proof  doorway,  which  was  only  closed  at  night.  As 
to  part  B,  the  first  question  is  whether  it  is  divided  into  separate 
tenements.  I  say  that  it  is  because  it  is  let  to  diffei*ent  persons, 
each  of  whom  has  exclusive  rights  against  the  persons  whose 
property  the  whole  is.  A  structural  division  is  not  necessary, 
but  if  your  Lordships  think  that  it  is,  I  say  that  the  door  is  a 
sufficient  structural  division.     Again,  the  section  cannot  mean 

(J)  L.R.  18  Ezch.,  806.  (jk)  AnU,  p.  886.  (0  Ante,  p.  179. 
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that  all  the  different  tenements  are  to  be  let  because  it  proTides 
for  the  want  of  an  occnpant.  '^  The  person  chargeable  as  occu- 
pier" is  the  person  who  is  to  get  the  relief.  It  makes  no 
difference  if  the  owner  or  occupier  lives  in  one  of  the  rooms — ^the 
intention  of  the  legislature  was  to  give  relief  in  respect  of  every 
tenement  occupied  for  the  purpose  of  a  trade  or  profession. 

Sir  F.  Herschell,  S.  6.,  in  reply. — ^The  words  "the  person 
chargeable  as  occupier  "  have  reference  to  Rule  YI.  in  48  Oeo.  3. . 
c.  55.  '*  Where  any  house  shall  be  let  in  different  storeys,  tenements, 
&c.,  the  landlord  or  owner  shall  be  deemed  the  occupier  of 
such  dwelling-house,  and  shall  be  charged  to  the  said  duties." 
But  in  the  Act  of  41  Yict.  you  have  not  merely  "let  in  "  but 
divided  into  and  let  in."  The  distinction  is  the  more  im- 
portant from  the  reference  in  tiie  latter  Act  to  "  the  person 
chargeable  as  occupier  "  under  Rule  YI.,  whe^  the  words  "  let 
in  "  only  are  used. 

Huddlest4kn,  B, — In  this  case  the  Commissioners  of  Taxes  had 
decided  that  the  premises,  123,  Bishopsgate  Street,  in  which  the 
Royal  Bank  of  Scotland  carried  on  their  business,  so  far  as  those 
portions  of  the  premises  which  were  in  the  actual  occupation  of 
the  Bank  of  Scotland  were  concerned,  were  not  assessable:  and 
they  also  held  that  the  other  portions  of  the  premises  were 
exempt  under  a  statute  of  the  present  reign. 

Now  the  first  question  which  we  have  to  consider  is  whether 
those  premises  on  the  basement  floor  entered  by  the  door  marked  A 
upon  the  plan  come  within  thd  meaning  of  "  Inhabited  house  " 
under  the  statute  of  the  48th  of  Oeo.  3.  c.  66.  The  facts  with 
reference  to  that  as  found  in  the  case  are  these :  that ''  the  ground 
'"  floor  and  basement  of  the  building  on  the  south  side,  with 
''  entrance  marked  A  on  the  ground  plan  herewith,  are  in  the 
''  occupation  of  the  Respondents,  and  are  used  by  them  as  a 
*'  bank  for  the  purpose  of  carrying  on  their  business  as  bankers 
'Sind  have  no  internal  communication  whatever  with  the  rest 
''  of  the  building  being  separated  by  a  party  wall  from  the  base- 
'^  ment  to  the  first  floor."  And  the  first  question  is  whether 
premises  so  described  are  indeed  an  inhabited  house.  It  was 
argued  upon  the  part  of  the  Crown  that  it  was  not  an  inhabited 
]iouse,  but  that  it  was  a  portion  of  an  inhabited  house.  It  is 
very  difficult  to  define  or  give  any  accurate  definition  of  what  a 
''  house  "  is.  We  know  perfectly  well  what  it  means.  I  should 
think  a  good  definition  to  be  that  which  one  finds  in  the  ordinaiy 
criminal  books,  where  the  question  of  burglary  is  treated, 
namely,  *'  A  permanent  building  in  which  the  renter,  or  the 
owner  and  his  family,  dwells  or  lies."  That  will  be  for  the 
])urposes  of  burglary,  but  we  may  fairly  read  it,  I  think,  '*  dwell 
or  lie."  It  must  not  be  a  mere  tent  or  booth,  as  in  a  market, 
although  if  it  were  a  permanent  building,  only  used  for  the 
purposes  of  sale,  it  would  be  held  to  be  a  dwelling-house,  and  in 
that  respect  that  definition  would  include  a  room  in  a  set  of 
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chambers  where  there  was  no  outer  door.  I  find  by  reference  to  Chamiak  •. 
the  authorities  upon  that  subject  "  that  a  room  or  lodging  in  a  bSkof^ 
*'  private  house  is  the  mansion  for  the  time  being  of  the  lodger,  sgotlamd. 

**  if  the  owner  doth  not  himself  dwell  in  the  house,  or  if  he  and  

**  the  lodger  enter  by  different  outward  doors;  but  if  the  owner 
"  himself  lies  in  the  house,  and  have  but  one  outer  door  at  which 
"  he  and  his  lodger  enters,  such  lodger  seems  only  to  be  an 
*'  inmate,  and  all  the  mansion  to  be  part  of  one  dwelling-house  of 
"'  the  owner.  This  is  a  building  structurally  separated  from  all 
the  rest  of  the  house^  with  an  outer  door/  in  which  persons  may 
live  if  they  choose,  but  which  must  in  the  legal  and  in  the 
ordinar\'  parlance  be  to  all  intents  and  purposes  a  house;  and 
inasmuch  as  it  is  a  house  within  the  48th  Geo.  3.  c.  55,  and 
occupied  merely  for  the  purposes  of  trade  within  the  57th  of  Oeo.  3 
c.  25,  we  think  that  it  is  exempt  froih  the  rating  to  inhabited 
house  duty.  Then  we  have  to  consider  the  question  with 
reference  to  the  other  i>art  of  the  premises.  No  doubt,  following 
the  definition  so  far  as  I  have  been  able  to  give  it,  of  what  is  a 
dwelling-house,  the  whole  of  the  other  paiTt  of  the  premises, 
marked  B,  would  be  a  dwelling-house;  and  as  they  are  not 
occupied  exclusively  for  the  purposes  of  trade  within  the  last 
statute  which  I  referred  to,  they  would  be  assessable;  but  it  is 
said  that  they  are  exempt  in  consequence  of  the  provisions  of 
the  13th  section  of  the  41  Yict.  c.  15. 

Now  the  onus  of  proving  that  they  are  exempt  must  lie  upon 
the  Appellant,  and  to  make  them  exempt  he  must  show  that  the 
house  being  one  property  wae  '^  divided  into,  and  let  in,  different 
t^ements."  I  am  very  much  inclined  to  agree  myself  with  the 
view  taken  of  my  brother  Lindley  and  my  brother  Grove  in  the 
case  of  The  Yorkshire  Fire  Ofice  v.  Cla/ytovt;  that  the  house  must 
be  a  house  divided  into  an4  let  in  different  tenements,  and  that 
the  whole  house  must  be  divided  into  separate  tenements  and  let 
in  different  tenements,  and  th^t  if  the  owner  occupy  any  portion 
of  those  premises,  the  house  would  not  be  a  house  divided 
into,  and  let  in,  different  tenements  within  the  meaning 
of  this  13tli  section.  But  it  is  not  necessary  that  I  should  decide 
absolutely  that  point,  because  it  seems  to  me  to  be  clear  that 
these  premises  marked  B  do  not  come  within  the  13th  section. 
I  apprehend  that  that  section  contemplates  the  case  of  a  house 
which  shall  not  only  be  let  in  different  tenements,  but  shall  be 
divided  into,  that  is  divided  into  structurally  different  tenements, 
as  for  instance  the  Westminster  Tontine  case  to  which  we  have 
been  referred,  where  there  was  .an  outer  door,  but  all  the  floors 
or  tenements  were  structurally  divided  from  the  rest.  A  familiar 
instance  we  know  is  where  a  house  is  let  in  flats;  there  is  a 
common  staircase,  but  each  tenement  or  flat  is  structurally 
divided  so  as  to  form  as  it  were  a  tenement  of  itself.  That  is 
what  was  contemplated  by  the  legislature  in  passing  this  Act  of 
Parliament.  I  agree  with  the  Solicitor  General  that  the  object 
of  the  first  and  second  sections  was  to  obviate  the  difficultv  which 
was  created  m  consequence  of  the  decision  of  the  Weavers  Hall 
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case  (m),  applicable  to  the  second  section,  and  the  Westmineter 
Tontine  Association  case  as  applicable  to  the  first.  Now  if  I  am 
right  in  that  view  of  the  case,  I  proceed  to  consider  what  I  find 
in  this  case  to  be  the  condition  of  these  premises.  ''  The  ground 
'-'  floor  of  the  building  on  the  north  side  is  at  present  unoccupied. 
*'  The  first  and  second  floors,  which  run  over  the  whole  of  the 
^'  premises,  are  oc*cupied  by  several  traders  and  used  entirely  for 
''  business  purposes."  It  may  be  that  each  room  is  occupied  by 
separate  persons,  with  no  structural  division  from  the  others.  It 
may  be  that  several  persons  occupy  one  room,  but  there  is  nothing 
to  indicate  here  that  on  the  first  and  second  floors  that  run  over 
the  premises  the  house  is  divided  into  (I  rely  upon  those  words  of 
the  section)  different  tenements.  ''  The  third  floor  is  also  let  to 
''and  occupied  by  traders,  with  the  exception  of  two  rooms  in 
the  occupation  of  Mr.  Deimistown,  a  clerk  in  the  omploy  of  the 
'*  Respondents,  who  reside  therein  at  night.'*  The  third  floor 
therefore  is  not  described  as  being  divided  into  different  tene- 
ments, and  the  same  with  regard  to  the  fourth  floor.  I  therefore 
think  that  these  premises  do  not  come  within  the  meaning  of 
the  13th  section;  that  the  house  no  doubt  is  one  property;  but 
that  the  portion  of  the  premises  not  being  divided  into  and  let  in 
different  tenements  does  not  come  within  the  exception  claimed 
in  the  41st  of  Victoria,  cap.  15.  s.  13,  and  therefore  that  those 
portions  of  the  premises  are  rateable. 

Fnder  those  circumstances  the  order  in  this  case  made  by  the 
Commissioners  must  stand  with  reference  to  the  portion  of  the 
premises  marked  A,  but  must  be  set  aside  with  reference  to  the 
poi*tions  of  the  premises  described  as  B. 

Hawkins y  J, — I  am  clearly  of  opinion  that  the  Commissioners 
rightly  relieved  the  Royal  Bank  of  Scotland  from  the  assessment 
so  far  as  it  related  to. that  portion  of  the  building  occupied  and 
used  by  them  as  a  Bank.  I  refer  to  the  portion  of  the  building 
marked  A  upon  the  plan. 

Xow  that  portion  of  the  building,  No.  123,  Bishopsgate  Street, 
was  as  distinct  and  as  much  separated  from  the  rest  of  the 
building  as  it  was  possible  to  be;  and  to  my  mind  it  falls  very 
clearly  within  the  exception  of  the  57  Geo.  III.  cap.  26.  sec.  1, 
as  a  house  occupied  wholly  for  the  purposes  of  trade,  and  it 
falls  i^so,  if  it  were  necessary  to  have  recourse  to  the  41  Vict., 
within  the  second  sub-section  of  section  13,  as  a  house  or 
tenement  which  is  occupi'^d  solely  for  the  purjwse  of  any  trade  or 
business. 

Now  I  do  not  pretend  myself  to  attempt  to  give  any  definition 
of  what  is  a  "  house."  It  seems  to  me  that  it  is  impossible  to 
have  any  very  satisfactory  definition.  But,  certainly,  I  can 
conceive  it  impossible  to  say  that  that  is  not  a  house  which  is 
entirely  and  absolutely  isolated  from  every  other  part  of  the 
building,  so  that  no  access  can  be  had  from  it  to  the  building, 
or  from  the  rest  of  the  building  to  it,  but  as  a  separate  outer 
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door  upon  the  street;  and  I  am  rather  fancying  to  myself  what  ^hb'boyaI' 

would  be  the  condition  of  things,  supposing  that  that  structure  q^,^  q^ 

which  I  call  a  house  had  stood  alone  and  by  itself ,  if  it  had  been  Sootlakd. 

one  single  room  with  a  basement  below  made  with  substantial 

walls  all  round  it^  and  with  a  door  opening  on  to  the  street. 

Then  could  it  be  said  that  it  was  not  a  house  P    Supposing  a  man 

chose  to  go  and  live  in  it;  supposing  he  chose  to  carry  on  his 

business  and  to  live  in  it,  how  could  it  be  said  that  if  it  stood 

alone  that  it  was  not  a  house,  there  being  no  communication 

with  any  other  part  of  the  building,  and  it  being  absolutely  an 

entirely  distinct  and  separate  property P     Then,  if  that  be  so, 

how  can  it  make  any  difference,  and  how  can  it  be  the  less  a 

house  because  the  owner  has  thought  fit  to  allow  an  adjoining 

house  to  be  built,  and  to  be  continued  partly  over  it.     It  seems 

to  me  impossible  to  say  that  if  it  is  a  house  standing  by  itself, 

it  is  rendered  less  a  house  because  somebody  has  built  the  other 

rooms  over  it,  whether  it  be  the  same  landlord  or  whether  it 

be  somebody  else,  by  the  permission  of  the  landlord.     It  is  very 

like  the  case  of  a  house  that  we  had  in  this  Court  the  other  day, 

where  two  rooms  or  four  rooms  had  been  built  over  a  portion  of 

u  public  house;   it  was  not  necessary  to  ^distinctly   determine 

whether  that  which  was  below  was  a  house  or  not;  but  it  is 

like  this  case  that  they  were  totally  and   absolutely   distinct 

tenements,  and  with  no  communication  from  one  to  the  other, 

and  that  the  lease  of  the  rooms  below  could  not  be  said  to  carry 

with  it  the  premises  which  were  erected  above.     I  think  as  far  as 

regards  the  portion  of  the  premises  used  by  the  Bank,  for  the 

purposes  of  their  business,  that  portion  is  clearly  exempt,  whether 

I  take  it  under  the  one  statute  or  under  the  other. 

Now  as  to  the  rest  of  the  building,  I  do  not  agree  in  the 
conclusions  arrived  at  by  the  Commissioners.  I  do  not  think  it 
necessary  at  all  to  discuss  at  length  the  authorities  cited  in  the 
Law  Reports.  10th  Exchequer.  The  Attorney  General  v.  The 
Westminster  Tontine  Company,  and  Rushy  v.  New  son;  by  the 
former  of  which  it  was  decided  that  although  the  building 
wa8  structurally  divided  into  several  distinct  and  separate 
tenements,  it  must  be  assessed  in  its  entirety  as  one  building; 
and  its  entire  value,  even  though  some  of  the  distinct  tenements 
were  unoccupied  and  unproductive;  and  by  the  latter  it  was 
decided  that  if  any,  even  the  smallest  portion  of  an  entire 
building  was  used  for  other  than  trade  purposes,  the  whole 
building  was  liable  to  the  full  assessment.  It  was  to  enable 
owners  of  houses  to  obtain  relief  against  these  very  obvious 
hardships,  that  the  41  Vict.  cap.  15.  sect.  13  was:  passed,  which 
enabled  the  owners  of  houses,  sub-letting  tenements,  to  obtain 
relief  against  this  obvious  hardship,  subject  to  certain  con- 
ditions contained  in  that  section,  those  conditions  being,  first 
of  all,  **  Where  any  house  being  one  property,  shall  be  divided 
'Mnto,  and  let  in,  different  tenements,  and  any  of  such  tene- 
"  ments  are  occupied  solely  for  tKfe  purposes  of  any  trader  or 
^'  business,  or  of  any  profession  or  calling  by  which  the  occupier 
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'^  seeks   a   livelihood   or  profit,   or  are  unoccupied,   the  person 
''  chargeable  as  occupier  of  the  house  shall  be  at  liberty  to  give 
''  notice  in  writing  at  any  time  during  the  year  of  assessment 
'*  to  the  surveyor  of  taxes  for  the  parish  or  place  in  which  the 
''  house  is  situate,  stating  therein  the  facts;  and  after  the  receipt 
'*  of  such  notice  by  the  surveyor,  the  Commissioners  acting  in 
'*-  the  execution   of   the   Acts   relating  to   the  inhabited   house 
"  duties,  shall,  upon  proof  of  the  facts  to  their  satisfaction,  grant 
''  relief  from  the  amount  of  duty  charged  in  the  assessment,  so 
''  as  to  confine  the  same  to  the  duty  on  the  value  according 
"  to  which  the  house  should  in  their  opinion  have  been  assessed 
"if  it  had  been  a  house  comprising  only  the  tenements  other 
*'  than  such  as  are  occupied  as  aforesaid,  or  are  unoccupied." 
Then  the  second  subnsection  does  not  in  my  judgment,  bind  the 
residue  of  the  house  with  which  I  am  dealing;  that  is  to  say, 
tliat  portion  of  the  building  other  than  that  occupied  by  the 
Board.     The  second  sub-section  does  not  apply  to  that;  never- 
theless I  may  just  as  well  read  it  for  the  purposes  of  one  observa- 
tion that  is  in  my  mind,  "  Every  house  or  tenement  which  is 
"  occupied  solely  for  the  purposes  of  any  trade  or  business,  or  of 
"  any   profession   or   calling,    by   which   the   occupier   seeks   a 
"  livelihood  or  profit,  shall  be  exempted  from  the  duties  by  the 
*'  said  Commissioners  upon  proof  of  the  facts  to  their  satisfaction, 
"  and  this  exemption  shall  take  effect  although  a  servant  or  other 
"  person  may  dwell  in  such  house  or  tenement  for  the  protection 
"  thereof."     It  seems  to  me  that  this  second  sub-section  applies 
rather  to  a  case  in  which  a  house  is  occupied,  or  a  tenement  is 
occupied  as  one  single  tenement  by  a  single  occupier,  solely  for 
the  purpose  of  his  trade  or  business;  and  it  was   intended  in 
reality  to  give  relief  to  the  occupier  of  such  building  who  used 
it  for  the  purpose  of  his  trade  or  business,  notwithstanding  the 
fact  that  he  might  have  a  servant  or  housekeeper  or  other  person 
for  the  protection  thereof.     And  of  course,  under  this  section,  if 
a  man  occupied  the  whole  house,  or  occupied  any  portion  of  that 
house  for  the  purpose  of  residing  in  himself,  it  could  not  be  said 
that  it  was  a  house  or  tenement  which  was  occupied  solely  for 
the  puri>ose  of  any  trade  or  business,  and  it  therefore  clearly 
would  not  come  within  that  exemption.     It  is  true  that  a  person 
might  reside  in  the  house,  notwithstanding,  for  the  purpose  of 
taking  care  of  it  as  provided  by  this  sub-section ;  but  if  used  by 
the  owner   as   a   dwelling-house,    apart   from   the  question   of 
servants  and  care-takers  for  himself,  as  well  as  carrying  on  his 
business,  it  is  quite  clear  that  this  house  could  not  be  protected 
or   exempted    from   the  duties   imposed'  by   the  statute   which 
imposes  these  duties. 

Now  that  being  so,  let  us  consider  what  is  the  meaning  of  the 
first  sub-section,  and  what  is  it  that  is  required  by  that  section, 
and  under  what  circumstances  is  the  person  to  be  relieved;  and 
I  think  that  we  must  also  consider  what  were  the  hardships 
which  it  was  intended  to  relieve  the  ownera  of  houses  from, 
certainly  the  two  cases  which  I  have  mentioned,  and  which  were 
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cited  in  the  couise  of  the  argument,  did  i)oint  out  an  ohviouB  £'*^^'[f  ^'  ^* 
hardship  upon  the  owners  of  property.  Now  in  order  to  bankof^^ 
provide  against  that  hardship;  tiie  first  sub-section  says,  **  Where  sootland. 
**  any  house  being  one  property  shall  be  divided  into  and  let  in  — 
'^  different  tenements,  and  any  of  such  tenements  are  occupied 
'*  solely  for  the  purposes  of  any  trade  or  business,  or  of  any  pro- 
**  fession  or  calling  by  which  the  occupier  seeks  a  livelihood  or 
*'  profit,  or  are  unoccupied, '^  then  I  have  already  read  what  is 
to  be  done  for  the  purpose  of  obtaining  relief.  So  that  it  will  be 
seen  that  while  the  second  sub-section  applies  to  a  house  which 
in  its  integrity  is  used  for  the  purposes  of  trade  the  first  sub- 
section applies  to  a  house  which  is  divided  into  separate  tene- 
ments to  be  occupied  by  different  persons,  and  possibly  some  of 
ihem  for  the  purposes  of  professions,  some  for  the  purposes  of 
trade,  and  some  even  for  residential  purposes.  But  before  exem])- 
tion  can  be  claimed,  it  is  necessary  that  the  house  should  be 
divided  into  and  let  in  different  tenements.  The  question  is, 
what  is  the  meaning  of  that  first  parir  of  the  sub-section?  Mr. 
Wliite  on'  the  one  hand  contended  that  the  exemption  applied, 
even  though  there  was  no  actual  structural  division,  but  if  there 
was  a  letting  of  the  portion  of  the  house  he  said  that  the  mere 
letting  of  a  separate  i)ortion  of  the  house  without  any  striicturnl 
division,  would  bring  the  occupier  or  owner  of  the  house  within 
this  part  of  the  clause.  ''  Where  any  house,  being  one  property, 
''shall  be  divided  into  and  let  in  different  tenements."  To  my 
mind  that  contention  cannot  prevail.  I  must  read  these  words 
as  they^  are  here ;  and  I  must  read  them  thus ;  that  the  house 
must  be  divided  into  different  tenements.  Xow  how  can  a  house 
be  divided  into  different  tenements  unless  there  is  some  structural 
division?  I  am  using  the  word  *'  divided  '*  here,  liaving  regard 
to  what  I  find  in  the  Acts,  and  to  the  context.  It  strikes  me 
that  there  must  be  a  structural  division  in  the  first  place.  But 
what  the  structural  division  is  to  be  is  a  very  diifiruli  thin^  to 
lay  down  as  a  general  rule.  I  do  not  apprehend  that  it  is  neces- 
sary that  the  divisions  should  be  made  iu  any  particular  way, 
-provided  that  there  is  an  actual  division  of  the  house  into  diffe- 
rent tenements,  whether  the  division  is  effected  by  having  a 
l)rick  wall,  or  whether  it  is  effected  by  lath  and  plaster,  or 
whether  the  division  is  effected  by  match  boarding,  so  long  as 
there  is  an  actual  division  of  the  house  into  separate  and  different 
tenements.  I  say,  in  my  judgment,  fhat  it  is  suflicie;it  to  satisfy 
the  statute.  But  it  must  be  a  real  division  into  separate  tene- 
ments, so  that  anybody  going  to  the  i)ren]ises,  and  going  over 
them,  would  say,  that  is  one  tenement,  and  tliat  is  another.  It 
would  not  do  to  say  that  there  is  to  Iw  only  an  imaginary  line 
which  shall  mark  the  holding  of  one  man  from  the  holding  of 
another;  there  must  be  a  distinct  tenement  analogous  to  the  sort 
of  division  that  we  find  in  chambers,  and  in  a  great  many  of 
those  mercantile  buildings  which  have  been  erected  lately  to  suili 
a  great  extent  throughout  the  City  of  London.  It  must  he  a 
^division  of  a  tenement  analogous  to  that,  and  it  must  he  a  tene- 
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meiit  let  to  an  occupier  otherwise  than  as  an  apartment ;  and  I 
say,  ''otherwise  than  as  an  apartment/'  because  I  find  in  the^ 
Income  Tax  Act,  in  the  16th  &  17th  Vict.  C..34.  sec.  36,  that  th& 
language  of  the  section  is  this:  '^  any  house  or  building  let  in 
''different  apartments  or  tenements,  and  occupied  by  two  or 
''more  persons  severally,  shall  neyertheless  be  charged  to  tha 
''  duty  under  this  Act  as  one  entire  house  or  tenement,"  so  that 
they  recognise  the  distinction  between  a  separate  tenen^ent  and 
mere  apartments ;  and  therefore  having  regard  to  the  legislation 
which  has  taken  place  upon  the  subject,  I  think  it  would  be 
wrong  to  say  that  any  division  of  the  house  would  be  sufficient ; 
it  must  be  a  division  of  the  house  into  that  which  can  fairly  and 
under  all  circumstances  be  considered  as  a  distinct  division  of 
the  house  intq  separate  tenements,  so  that  each  particular  tene- 
ment may  be  occupied  by  the  particular  separate  occupier  of  it  as 
his  own ;  that  he  may  have  full  control  over  it,  so  as  to'  be  able 
to  call  himself  for  the  time  the  possessor,  if  I  may  use  the  expres- 
sion, of  a  little  house  within  a  house,  so  that  he  may  be  con- 
sidered to  be  the  occupier  of  a  house  within  a  house,  having  full 
control  over  it,  subject  only  to  the  fact  that  his  access  to  hia 
particular  portion  of  his  house  must  be  and  is  by  some  common 
staircase,  or  by  some  common  passage  or  access.  That  being  the 
case,  first  of  all,  has  there  been  in  this  case  any  such  structural 
division  ? 

Xow,  I  have  looked  very  carefully  through  this  ease,  and  in 
reading  the  case  I  have  borne  in  mind  this,  that  primd  facte  the 
duty  is  imposed  upon  the  occupiers  and  owners  of  all  houses^ 
and  the  man  who  seeks  to  claim  exemption  from  the  payment 
of  the  duty  must  bring  himself  within  the  exemption  clau^. 
Now,  in  order  to  do  that,  it  is  necessary  that  there  should  be  a 
division  of  the  house  into  separate  tenements. 

Xow  let  me  see  if  there  is  any  particle  of  evidence  of  the 
division  of  this  house  at  all,  and  if  there  is  no  evidence  of  the 
division  of  the  house  at  all,  is  there  anv  evidence  that  it  is 
divided  into  separate  tenements  or  into  separate  apartments, 
the  one  applying  to  lodgers  merely,  people  occupying  lodgings 
in  the  house  and  the  other  to  persons  who  have  the  control 
of  such  tenements  as  I  have  mentioned?  Now,  here  we  have  a 
description  of  the  premises.  The  first,  I  i)ass  by  altogether',, 
because  I  have  finished  with  the  bank  building  itself.  "  The 
"  ground  floor  of  the  building  on  the  north  side  is  at  present 
"  unoccupied.' '  Whether  it  ivS  divided  or  not,  we  know  not.  **  The 
"first  and  second  floors  which  run  over  the  whole  of  the 
"  premises  are  occupied  by  several  traders  and  used  entirely 
''  for  business  purposes."  Are  the  first  and  second  floors  sub- 
divided at  all?  Are  these  several  traders,  persons  who  are 
using  them,  either  in  partnership  together  or  for  any  common 
purpose,  or  each  having  the  joint  and  several  use  of  the  property? 
There  is  nothing  of  the  sort  said.  "  The  first  and  second  floors 
"  which  run  over  the  whole  of  the  premises  are  occupied  by 
"  several  traders,  and  used  entirely  for  business  purposes."     All 
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that  would  be  satisfied  by  simply  continuing  the  floor  without  a  ^^^^  ^- 
division,  and  it  being  all  occupied  by  the -persons  when  they  did  BAmfoJ^'' 
occupy  it,  for  the  mere  purposes  of  trade.     ''The  third  floor  is  sootlavd. 

*'  also  let  to  and  occupied  by  traders^  with  the  exception  of  two         

''  rooms"  (not  saying  that  the  two  rooms  are  subdivided  into  a 
different  tenonent)  ''  in  the  occupation  of  Mr.  Dennistoun,  a 
"  clerk  in  the  employ  of  the  Respondents,  who  resides  therein  at 
''  night.  The  fourth  floor  in  the  occupation  of  the  housekeeper, 
''  wife  and  family.  The  whole  of  the  upper  floors,  as  well  as  the 
''  ground  floor  of  the  building  on  the  north  side,  is  approached  by 
'*  the  entrance  marked  B  on  the  plan."  This  is  all  that  applies 
to  the  sub-division  of  this  house  into  tenements,  and  if  I  were 
to  confine  my  attention  simply  to  the  statement  of  the  division 
of  the  house  as  appears  upon  this  case,  I  have  ample  material  for 
saying  that  this  house  is*iiot  subdivided  in  the  way  required  by 
the  fiirst  sub-section  of  section  13  of  the  41st  of  Victoria.  There 
is  no  proof  that  it  is  subdivided  at  all,  except  in  so  far  as  applies 
to  these  two  rooms  in  the  occupation  of  M^.  Dennisfoun ;  there- 
fore it  could  not  fall  within  the  exempting  clause  of  sub-section  1 . 

That  would  be  quite  sufficient  for  me  to  give,  my  judgment 
upon;  and,  indeed,  upon  that  ground  I  have  ventured  to  come 
to  the  conclusion  that  that  portion  of  the  premises  is  not 
exempt. 

There  is  one  part  of  the  case,  however,  which  was  argued 
upon  which  it  is  not  necessary  to  give  formal  judgment,  but 
upon  which  I  do  desire  to  say  a  word.  It  was  contended  first 
of  all  that  Mr.  Dennistoun,  being  a  <;lerk,  in  the  service  of  the 
bank,  who  are  really  the  owners  of  the  whole  of  this  house,  and 
occupying  two  rooms,  must  be  taken  to  be  occupying  those  two 
rooms  in  the  character  of  a  servant  or  a  clerk  of  or  on  behalf  of 
the  landlords.  If  he  had  resided  in  that  portion  of  the  bank 
which  is  separate  from  the  rest  of  the  building,  and  had  resided 
there  not  as  a  mere  caretaker,  but  as  a  clerk  who  received  free 
rent  as  i>art  of  his  salary  or  part  of  the  remuneration  he  would 
have  for  his  services,  as  a  matter  of  course  there  would  have 
been  an  end  of  the  question,  it  could  no  longer  be  considered  a 
house  used  solely  for  the  purposes  of  trade.  But  the  bank 
have  nothing  to  do  with  that  portion  of  the  building,  witli  which 
I  am  now  dealing;  they  do  not  occupy  themselves  any  portion 
of  the  building  which  is  separated  froift  their  bank,  or  what  I 
should  call  the  residue  of  the  larger  building,  which  is  said  to 
have  been  let  in  separate  tenements;  they  occupy  no  portion  of 
that  themselves.  There  is  the  coincidence,  no  doubt,  that  one  of 
their  clerks  lives  in  two  rooms,  but  how  he  comes  to  live  tliere 
rent  free,  we  have  no  proof  at  all*  and  certainly  I  cannot  come 
to  the  conclusion,  as  a  matter  of  fact,  that  he  in  that  case  is 
occupying  on  the  part  of  the  landlords  any  portion, of  the  house 
so  as  to  make  the  house  occupied,  partly  by  the  landlord, 
together  with  these  other  tenements.  I  will  assume,  however^ 
for  the  ^moment,  that  that  could  have  been  made  good. 
Assuming  that  the  house  had  been  divided  into  a  number  of 
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separate  tenements,  and  that  those  separate. tenements  had  been 
occupied  by  a  nnmber-of  different  owners,  and  that  one  of  those 
tenements  had  been  occupied  by  Mr.  Dennistoun  as  tepresenting 
the  landlord  of  the  honse,  I  anf  far  from  saying  that  I  agree  in 
the  notion  that  the  -  house  would,  because  of  that  occupation 
simply,  be  rendered  incapable  of  being  exempted  under  this 
13th  section.  I  make  this  observation  because  I  cannot  myself 
at  present,  without  much  consideration,  give  mj  tosent  to  that 
suggestion  which  is  made  by  my  brother  Lindley,  in  his 
judgment  in  the  case  of  The  Yorkshire  Insurance  Company,  in 
the  Law  Reports,  6  Queen's  Bench  Division,  page  560.  ''  I  do  not 
think,"  he  says,  ''the  clause  applies  to  a  case  where  a  landlord 
''  occupies  any  part  of  the  house  not  as  a  caretaker  which  might 
*'  bring  the  case  within  the  second  sub-section,  but  for  the 
''purpose  of  residence  or  business."  ^  Speaking  for  myself,  I 
confess  that  at  present  I  do  not  -agree  in  that  suggestion.  It 
strikes  me  that  the  words  of  the  first  sub-section  are  rather 
against  that  view.  Again,  if  the  landlord  is  occupying  for  other 
purposes  than  business  a  part  of  the  house  the  whole  of  the  rest" 
of  which  he  uses  for  the  purposes  of  trade,  it  is  clear  he  would  not 
be  exempt  under  the  second  sub-section.  But  I  am  taking  now 
the  first  sub-section,  which  says,  "  Where  any  house  being  one 
"  property  shall  be  divided  into  and  let  in  different  tenements,  and 
"  any  of  such  tenements  are  occupied  solely  for  the  purposes  of  any 
"  trade  or  business,  or  of  any  profession  or  calling  by  which  the 
"  occupier  seeks  a  livelihood  or  profit  or  are  unoccupied  the  p^son 
"  chargeable  as  occupier  of  the  house  shall  be  at  Uberty  to  seek  the 
"  relief  as  provided  here."  The  meaning  of  that  is  that  the  whole 
house  must  be  let ;  it  being  one  property  it  must  be  divided  into 
and  let-in  different  tenements,  and  that  if  the  landlord  reserves 
to  himself  or  occupies  one  single  tenement  in  the  house,  the 
house  cannot  be  said  to  be  let,  within  the  meaning  of  this  section. 
I  confess  I  think  myself  that  that  is  rather  against  what  was  the 
intention  of  the  Legislature.  I  think  the  intention  of  the 
Legislature,  and  I  think  we  have  it  substantially  expressed  here, 
though  not  in  very  apt  language,  is  this,  that  the  house  shall  be 
one  entire  property ;  that  it  shall  be  sub-divided  for  the  purpose 
of  letting,  and  that  substantially,  the  whole  house  mxist  be  let 
or  be  intended  to  be  let.  It  would  not  do  for  the  landlord  to 
say  I  am  going  to  occupy  the  whole  of  the  house  myself,  and 
only  sublet  one  jwrtion  of  it ;  because  there  might  be  a  difficulty 
there.  Take  this  case.  Supposing  a  landlord  built  a  house,  and 
built  it  witli  a  liundred  different  tenements,  ninety-nine  of 
which  could  reasonably  be  made  use  of  for  business  and  trade,  or 
professional  purposes,  and  with  one  single  tenement,  the 
hundredth,  which  is  at  the  top  of  the  house,  inapplicable  for 
trade,  and  which  the  landlord  himself  occupies  as  nobody  else 
will  take  it,  I  cannot  myself  come  to  the  conclusion  that  the 
intention  of  the  Legislature  was  to  deprive  him  of  the  benefit 
that  he  otlierwise  would  have  by  having  his  house  divided  and 
sublet  in  different  tenements.    I  cannot  think  that  it  was  the 
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intention  of  the  LegiBlatnre  to  deprive  him  of  the  benefit  of  that,  ^f^''*^^^  ^• 
simply  because  he  opcnpied  one  single  tenement  himself  for  bxvi?of^^ 
other  pilQMMes  than  for  the  purposes  of  trade.     It- is  contended  Bootlahd. 
that  if  he  even  occupies  it  for  the  purposes  of  trade  it  prevents         — - 
him   claiming   exemption.      That   is   not   the   meaning  of   the 
Legislature.      I   need   not   decide   it,    and   I   only  mention   it 
because  a  difference  of  opinion  exists  upon  the  matter,  and  I 
should  be  very  sorry  to  have  it  go  forth  that*I  gave  any  opinion 
of  mine,  for  whatever  it  may  be  worth,  in  support  of  the  pro- 
position that  such  a  state  of  things  would  disentitle  the  landlord 
from  claiming  the  exemption. 

The  ground  upon  which  I  determine  the  case,  as  far  as  I  go, 
is,  as  regards  the  first  portion  of  the  house,  that  it  is  occupied 
solely  for  the  purposes  of  business,  and  therefore  is  distinctly 
exempt  under  both  the  Statutes  to  which  I  have  referred.  As 
regards  the  other  iMxrtion  of  the  house,  there  must  be  judgment 
for  the  Crown,  because  there  is  nothing  to  justify  me  in  thinking 
or  in  coming  to  the  conclusion  that  the  house  has  been  divided 
into,  and  let  in  separate  tenements  in  the  way  mentioned  in 
section  13,  which  alone  can  give  exemption. 


No.  53. — ^In  the  Court  of  Exchequbs  (Sgotland).— First    inreTnu 

Division  .  Stratbsabh 
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In  re  The  Stratheam  Hydropathic  Establishment  Company 

(Limited). 


Inhabited  House  Duty. — In  a  hydropathic  establishvient  visitors 
are  boarded  and  lodged.  Some  are  patients  receiving 
treatment  under  the  advice  of  ^a  resident  physician^ 
others  are  mere  visitors  not  undergoing  treatment.  Both 
patients  and  other  visitors  are  subject  to  the  rules  of  the 
establishTnent.  Held,  that  the  proprietors  are  hotel-keepers 
within  the  meaning  of  section  3L,  34  Sf  36  Vict.  cap.  103, 
and  are  entitled  to  be  charged  at  the  lower  rate  of  duty. 


Cask  for  the  opinion  of  the  Court  of  Exchequer,  stated  under 
the*  provisions  of  '*  The  Taxes  Management  Act,  1880,"  by 
the  Commissioners  for  the  General  Purposes  of  the  Property 
and  Income  Tax  Acts,  and  for  executing,  the  Acts  relating 
to  inhabited  house  duty,  for  the  Crieff  District  of  the 
County  of  Perth,  on  the  requisition  of  the  Stratheam 
Hydropathic  Establishment  Company  (Limited),  Crieff. 
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At  a  meeting  of  the  Commissioners  for  the  General  Purposes 
of  the  Proi>erty  and  Income  Tax  Acts,  and  for  executing 
the  Acts  relating  to  inhabited  house  duty,  for  the  Crieff 
district  of  the  county  of  Perth,  held  at  Crieff,  on  the  10th 
day  of  February  1881,  ior  the  purjiose  of  hearing  and 
disposing  of  appeals  against  the  assessments  made  for  the 
year  1880-81. 

The  Strathearn  Hydropathic  Establishment  Company 
(Limited),  appealed  against  an  assessment  of  36Z.  7s.  6<2.,  being 
inhabited  house  duty  on  970Z.,  at  the  rate  of  9d.  in  the  pound, 
made  on  them  for  the  year  ending  Whitsunday,  1881,  in  respect 
of  their  being  occupiers  of  the  Strathearn  Hydropathic  Establish- 
ment, at  Crieff,  and  claimed  to  have  the  assessment-restricted  to 
24Z.  55.,  the  duty  on  970Z.,  at  the  nite  of  6J.  in  the  pound,  on 
the  ground  that  they  carry  on  in  their  ^  establishment  the 
business  of  a  hotel-keeper,  or  an  inn-keeper,  within  the 
meaning  of  sect.  31  of  the  Act  33  &  34  Vict.  cap.  103.  The 
following  facts  were  admitted  by  the  parties  at  the  Appeal 
Court. 

1.  The  company  was  incorporated  in  March  1869,  as  a  limited 
liability  ^company,  under  the  Companies  Acts,  1862,  ^*  For  the 

purpose  of  feuing,  purchasing,  leasing,  or  otherwise  acquiring 
of  lands  and  buildings  or  others,  within  the  parishes  of  Crieff 
'^and  Monsievaird,  in  the  county  of  Perth  or  elsewhere,  the 
'^  erecting,  fitting-up,  furnishing,  or  maintaining  thereon,  of  all 
"necessary  or  convenient  buildings  and  erections  for  a  hydro- 
'*  pathic  establishment,  together  with  baths,  offices,  and  other 
"buildings  connected  therewith;  and  also  such  branch  esta- 
"  blishments  (if  any)  as  may  be  deemed  exi)edient  for  carrying 
"  on  the  usual  business  of  a  hydropathic  establishment.'' 

2.  In  pursuance  eft  the  memorandum  of  association,  the 
company  er^ted  a  large  hydropathic  establishment  in  the 
vicinity  of  Crieff,  which  is  the  subject  of  this  appeal,  and  have, 
since  the  opening  of  the  establishment  in  1869,  carried  on  the 
usual  business  of  a  hydropathic  establishment  therein.  There 
has  been  no  change  in  the  articles  of  association,  as  regards  the 
objects  for  which  the  company  was  established,  since  Jthe 
company  was  first  incorporated. 

3.  The  object  of  the  hydropathic  establishment  is  the  treat- 
ment, under  the  advice  of  a  resident  physician,  of  patients  by 
hydropathy,  and  for  the  boarding  and  lodging  of  them  in  the 
establishment.  The  company  board  and  lodge  visitors  who  may 
not  desire  to  undergo  hydropathic  treatment. 

4.  The  patients  and  visitors  are  subject  to  the  strict  rules  of 
the  establishment.  They  are  rung  up  in  the  morning  at  a  fixed 
hour.  The  meals  are  served  only  at  certain  fixed  hours,  and 
any  inmate  sitting  down  to  table,  after  grace  is  said,  or  making 
allusion  to* hydropathic  treatment  during  meals,  is  fined.  Family 
worship  is  held  morning  and  evening.     The  front  door  is  locked 
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af  10.30  P.M.,  and  the  gas  tamed  off  at  11  t.u.,  when  perfect  ^ivTu 
quietness  must  be  mamtained  by  aU.  Htoik?^*^' 

6.  By  the  rules  and  regulations  of  the  company^  which  are  pathio 
hung  up  in  the  bedrooihs  of  the  establishment,  for  the  information  ^'^-y^** 
of  the  public^,  the  officials  of  the.  company  are  empowered  to 
refuse  admission  and  to  send  away  such  as  they  judge  unsuitable. 
No  children  under  six  years  of'  age  are  admitted,  except  under 
special  arrangement. 

CT.  The  company  board  and  lodge  patients  and  visitors  at  a 
certain  fixed,  rate  j^t  day  or  per  week.  Visitors  wishing  to 
invite  a  friend  to  the  table  d*h6te,  or  to  6i>end  the  evening,  require 
to  give  notice  at  the  office.  The  company  decline  to  say  that 
they  are  bound  to  supply  the  travelling  public  with  meals  at  odd 
hours;  but  they  stated  ti^ey  had  never  refused  to  do  so. 

7.  The  company  have  no  signboard,  acnd  they  have  never,  in 
their  official  papers,  nor  in  their  advertisements  to  the  public, 
designated  themselves  as  hotel-keepers  or  as  inn-keepers,  nor 
their  establishment  as  a  hotel  or  an  inn. 

A  printed  copy  of  the  regulations  of  the  establishment  is 
attached  thereto  (n). 

It  was  contended  for  the  company  that,  as  they  hold  them- 
selves out  to  the  public  as  .providing  board  and  entertainment 
for  the  public,  and  do  provide  such  board  and  entertainment, 
they  are  carrying  on,  in  the  said  iiou£(e,  the  business  of  a  hotel- 
keeper,  or  an  inn-keei>er,  in  the  terms  of  th^  Act.  They  also  con» 
tended  that,  as  in  the  case  of  Euring  v.  CaTn/phelU  (23rd  Nov. 
1877,  5  Bettie  230),  sucL  establishments  were  found  to  be  subject 
to  the  burdens  and  obligations  i^  which  hotels  are  liable,  they 
should  also  be  entitled  to  the  like  relief. 

Mr.  Alex  Bain,  durveyor  of  taxes.for  the  district,  maintained-^ 

1.  That  the  Appellants,  who  carry  on  in  their  establishment 
the  business  of  hydropathic  establishment  keepers,  do  not  come 
within  the  scope  of  section  31  of  the  Customs  and  Inland  Revenue 
Act  of  1871,  which  refers  solely  to  persons  carrying  on  in  their 
premises  the  business  of  ^'  a  hotel-keeper,  or  an  inn-keeper,  or 
coffee-house  keeper.'' 

Until  the  passing  of  the  last-mentioned  Act,  the  only  statute 
regulating  the  rate  per  pound  on  which  inhabited  house  duty 
was  chargeable  was  the  Act  of  14  &  16  Vict.  cap.  36.  By  the 
schedule  attached  to  that  Act,  all  inhabited  houses  liable  to  duty 
were  chargeable  at  the  higher  or  ninepence  rate  of  duty,  except 
certain  classes  of  houses  which  were  distinctly  defined  and 
enumerated  in  the  schedule.  Among  others  chargeable  at  the 
sixpence  rate  were  dwelling-houses  occupied  by  any  persons  who 
shall  be  duly  licensed  by  the  laws  in  force  to  sell  therein  by 
retail  beer,  ale,  wine,  or  other  liquors. 

The  Customs  and  Inland  Revenue  Act  of  1871,  34  &  36  Vict, 
cap.  103,  under  which  the  Appellants  claim,  extends  the  privilege 
of  being  chargeable  at  the  sixi>ence  or  lower  rate  of  duty,  to 

(«)  Bsing  raiBolently  let  out  in  the  case,  they  are  not  reprinted  here. 
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/« 110  The        inhabited  hoifses  occupied  by  I>er80]i8  carrying  on  therein  the 
V'^JJ^.^^^^  business   of   a   hotel-keeper   or   an    inn-keeper,    or   coffee-houae. 

keeper  though  not  licensed  to  sell  by  retail  beer,  ale,  Ac.  Here, 
again  the  houses  intended  to  enjoy  the  benefit  of  the  statute  are 
carefully  defined  and  restrioted,  and  all  others  are  necessarily 
excluded;  the  last-mentioned  Act  eTen  enumerates  severally 
'^  a  hotel-keeper  "  and  an  ''  inn-keeper/'  which  shows  that  these 
terms  are  used  in  their  specific  and  not  in  their  general  sense. 
Had  the  Legislature  intended  that  hydropathic  establishments 
should  be  chargeable  at  the  lower  rate  of  duty,  they  would  also 
have  been  distinctly  specified  and  enumerated  in  the  section. 

2,  The  surveyor  further  maintained,  that  the  Company's 
establishment  was  not  a  hotel  or  an  inn ;  and  that  they  did  not 
carry  on  therein  the  business  of  hotel-keepers  or  inn-keepers 
within  the"  meaning  of  the  Customs  and  Inland  Revenue  Act  of 
1871. 

In  ChambeiV  Etymological  Dictionary  (edition  of '1878),  a 
recent  and  reliable  work,  a  hotel  is  defined  as  ''  a  superior  house 
''  for  the  accommodation  of  strangers— ^n  inn."  and  an  inn  as  "  a 
'^  house  for  the  lodging  and  entertainment  of  travellers ; "  and  the 
boarding  and  lodging  of  his  guests  appears  to  be  the  end  and  aim 
of  a  hotel-keeper.  But,  as  shown  by  the  statement  of  facts,  the 
object  of  the  Strathearn  Hydropathic  Establishment  is  the 
treatment,  under*  a  resident  medical  physician,  of  patients  by 
hydropathy,  as  well  as  the  boarding  and  lodging  them.  The  rules 
and  regulations  of  the  Company,  and  the  facts  found  by  the 
Commissioners,  show  that  the  cure  of  disease  isJ^he  object' of  their 
establishment,  and  that  the  boarding  and  lodging  of  the  patients 
and  visitors  is  one  of  the  curative  means. 

By  their  rules  and  regulations,  which  are  hung  up  for  the 
information  of  the  public  in  every  bedroom  of  the  establishment, 
the  Appellants  especially  reserve  the  right  to  refuse  admission  to, 
and  to  "Bend  away,  such  as  they  deem  advisable.  In  said  rules 
and  regulations  they  also  intimate  that  they  decline  to  admit 
children  under  six  years  of  age,  except  under  special  arrangement. 

The  Appellants  decline  to  admit  that  they  are  bound  to  supply 
meals  to  the  travelling  public  at  any  hour  other  than  the  fixed 
hours  of  the  establishment. 

The  Appellants  have  not  in  their  official  papers  nor  in  their 
advertisements  to  the  public  designated  themselves  as  hotel- 
keepers  or  as  inn-keepers,  or  their  establishment  as  an  hotel  or 
an  inn.  They  are  incorporated  for  the  express  purpose  of 
carrying  on  the  usual  business  of  a  hydropathic  establishment, 
which,  as  before  shown,  is  not  the  business  of  a  hotel-keei>er, 
inn-keeper,  or  coffee-house  keeper. 

3.  That  the  case  of  Crum  Ewing  v.  CamiphelUy  referred  to  by 
the  Appellants,  was  from  the  facts  and  circumstances  not  appli-' 
cable.     The  question  here  is,  whether  hotel-keeper,  inn-keeper, 
or  coffee-house  keeper  in   the   Revenue  ^  Statutes   comprehends 
hydropathic  establishment  keeper?  - 

The  Commissioners  being  of  opinion  that  the  Appellants  did 
not  carry  on  the  business  of  a  hotel-keeper,  or  an  inn-keeper  in 
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their  establishment,  within  the  meaning  of  the  31  st  section  of  the  gj^^jlgn 
Act  34  &  35  Victeria,  cap.   103,  refused  the  appeal,  and  'con-  hydbo* 
firmed   the   assessment,   whereupon   the   Appellants,    being   dis-  patuio 
satisfied  with  our  determination,  declared  their  dissatisfaction,   ^St""*"' 

and  have,  within  the  statutory  period,  required  us  to  state  and         J 

sign  a  case  for  the  opinion  of  the  Court  of  Exchequer,  which  is 
hereby  stated  and  signed  accordingly. 

The  question  of  law  for  the  opinion  of  the  Court  is,  whether 
the  Company  carry  on  in  their  establishment  the  business  of  a 
hotel-keeper,  or  an  inn-keeper,  within  the  meaning  of  the  31st 
section  of  the  Act  34  &  36  Victoria,  cap.  103,  so  as  to  entitle 
them  to  have  the  assessment  on  them  to  inhabited  house  duty, 
made  at  the  rate  of  sixpence  in  the  i>ound  P 

Dated  at  Crieff  the  Ibth  day  of  April  1881. 

Hbnbt  CuiiR,  \  ri 


Shaw  and  Macintosh  for  the  Appellants,  and  Rutherford  for 
the  Commissioners  of  Inland  ReTefaue,  having  been  heard 

The  Lord  President. — By  the  statute  which  was  passed  in  the 
year  1871,  sec.  31,  it  is  provided  that  for  the  future  on  **  every 
'' inhabited  .dwelling-house  which  .  .  .  .  is  or  shall  be  worth 
''  the  rent  of  20^.  or  upwards  by  the  year,  which  shall  be 
^'  occupied  by  any  person  who  shall  carry  on  in  the  said  dwell- 
''  ing-house  the  business  of  a  hotel-keeper  or  an  inn-keeper  or 
^'coffee-house  keeper,  although  not  licensed  to  sell  therein  by 
''retail  beer,  ale,  wine,  or  other  liquors,  there  shall  be  charged 
"  for  every  twenty-shillings  of  such  annual  value  of  any  such 
"  dwelling-house  the  sum  of  sixpence."  Now  this  section  in  itself 
contains  from  the  date  of  this  statute  the  whole  law  applicable  to 
the  particular  kind  of  hotel  here  mentioned,  a  hotel  in  which  then* 
is  not  a  license  to  sell  exciseable  liquor;  and  therefore  I  think  we 
may  confine  our  attention  to  the  construction  of  this  particular 
clause.  And  upon  that  I  observe  in  the  first  place,  that  if  the 
dwelling-house  be  occupied  by  any  i)erson  who  shall  carry  on  in 
the  said  dwelling-house  the  business  of  a  hotel-keeper,  Ike  is  to 
be  charged  only  at  the  rate  of  6<f,  i)er  pound.  It  certainly  is  not 
necessary,  in  order  to  enable  him  to  claim  the  lower  rate,  tliat 
he  shall  carry  on  no  other  business  or  no  other  occupation  in  tliat 
dwelling-house.  He  must  carry  on  the  business  of  a  hotel-keejier 
there,  but  I  should  suppose  that  he  might  carry  on  another 
business  also ;  and  in  many  hotels  "which  have  licenses  to  sell 
exciseable  liquors  we  know  very  well  that  the  hotel-keeper 
carries  on  the  business  of  a  wine  merchant  as  well  as  that  of  a 
hotel-keeper.  That  is  quite  a  •  common  thing;  and  I  suppose 
where  the  hotel-keeper  has  a  conscientious  objection  to  selling 
exciseable  liquors,  he  might  deal  in  provisions,  and  that  would  not 
prevent  him  from  being  a  hotel-keeper  within  the  meaning  of 
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inreTBM  this  action.  Therefore  the  circumstances  that  the  people  who 
Strathhabm  ^^^  iji  this  house  that  we  are  dealing  with,  to  a  certain  extent 
PATHio  come  tiieie  for^  medical  treatment  is,  I  think,  not  by  any  means 

Bbtablxbh.  conclusive  as  to  its  not  being  an  hotel,  or  conclusive  against  the 
M«HT.  keepers  of  this  establishment  carrying  on  in  the  building  the 

business  of  a  hotel-keei)er.  Then,  in  the  next  place,  it  must  be 
observed  that  the  essential  business  of  a  hotel-keeper  is  enter- 
taining guests  at  bed  and  board,  and  it  certainly  is  very  difficult 
to  say  that  the  Appellants  in  this  case  do  not  carry  on  that  kind 
of  business.  Every  person  that  comes  to  their  house  is  enter- 
tained at  bed  and  board.  Some  of  them  get  in  addition  to  that 
medical  treatment,  but  that  aoes  not  prevent  them  being  the 
guests  who  use  this  house  just  as  other  .persons  use  a  hotel,  vis., 
by  sleeping  and  eating  and  drinking  in  it,  and  sleeping  and 
eating  and  drinking  nowhere  else.  So  that  thd^  business  carried 
on  independent  of  and  in  addition  to  the  medical  treatment  is 
undoubtedly  of  the  nature  of  the  business  of  a  hotel-keeper.  But 
then  it  is  said  that  the  rules  and  regulations  of  this  establisb^- 
ment  are  such  as  no  hotel-keeper  could  be  allowed  to  make  or 
to  carry  into  effect,  and  that  a  hotel-keeper  is  bound  to  open  his 
house  to  all  lawful  travellers  'unless  there  be  any  special  objection 
to  particular  individuals  who  claim  admission,  that  he  is  liable  for 
the  property  of  the  persons  in  his  establishment  under  the  edict 
Nautce  caupones,  and  that  the  guests  who  resort  to*  his  house 
are  not  liable  to  have  their  liberty  infringed  or  limited  in  the 
manner  that  is  projMsed  in  the  regulations  of  this  establishment. 
Now,  in  the  first  place,  with  regard  to  the  obligations  of  a  hotel- 
keeper  to  receive  all  lawful  travellers,  unless  there  is  some  special 
objection  to  individuals,  I  do  not  find  in  the  regulations  of  this 
establishment  anything  at  all  inconsistent  with  that.  It  is  said 
that  the  officials,  by  which  of  course  is  meant  the  persons  who 
under  the  company  are  carrying  on  this  business,  have  power  to 
refuse  admission  and  to  send  away  such  as  they  judge  unsuitable, 
and  that  those  suffering  from  infectious  diseases  or  intoxication 
''  cannot  be  received  or  allowed  to  remain  in  the  establishment.*' 
It  does  not  appear  to  me  that  that  «properly  construed  would 
enable  the  keepers  of  this  establishment  to  refuse  g^uests  capri- 
ciously or  maliciously;  and  every  hotel-keeper  must  have  a 
certain  power  of  selecting  his  guests,  or  perhaps,  to  speak  more 
precisely,  of  rejecting  certain  guests.  He  is  bound  to  attend  to 
the  decency  and  order  of  his  establishment.  That  is  one  of  his 
obligations,  and  that  would  be  inconsistent  with  admitting 
certain  classes  of  guests.  He  is  bound  also  to  attend  to  the 
health  of  his  guests  and  the  salubrity  of  his  house,  and  that 
would  lead  to  his  rejecting  certain  guests.  He  is  bound  also,  I 
think,  to  exercise  a  discretion  as  to  the  class  of  people  whom 
he  will  admit  to  his  hotel.  A  man  who  is  carrying  on 
business  as  a  hotel-keeper  in  a  first-class  establishment  is 
not  bound  to  admit  to  his  hotel  persons  in  every  rank  and 
cx>ndition  of  life.  Sometimes  persons  in  the  condition  of  working 
men  become,  for  the  time,  very  rich  and  very  extravagant.    We 
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have  heard  tales  of  navries  drmking  up  all  the  champagne,  and  Inr^Twn 
eating  all  the  spring  chickens  of  a  whole  neighbourhood ;  and  if  h^^J^*^*" 
any  of  that  class  of  people  presented  themselves  to  a  hotel-keeper  pathio 
of  the  character  we  are  supposing,  I  cannot  doubt  that  he  would  Bbtabush- 

have  a  discretion  to  reject  them  because  their  manners  and  ^"'^^ 

habits  are  not  suitable  to  the  class  of  people  whom  he  receives. 
So  that  there  is  a  pretty  wide  discretion  in  hotel-keepers 
as  to  rejecting  guesta  that  are  not  suitable,  which  are  the  very 
words  used  in  this  regulation;  and  I  don't  think,  therefore,  that 
that  regulation  is  intended,  or  can  be  fairly  construed  as  meaning 
anything  mor6  than  the  exercise  of  such  a  discretion  as  the  law 
allows  to  every  hotel-keeper.  It  is  said  farther  that  they  don't 
admit  their  liability  under  the  edict  for  the  property  of  their 
guest.  Now  it  does  not  appear  to  me  to  be  at  all  material 
whether  they  admit  that  or  not,  because  I  should  not  have  much 
diflSculty  in  holding  that  they  were  liable  under  the  edict  if  the 
case  arose.  Then  as  to  all  those  little  regulations  about  hours 
and  the  like,  I  cannot  say  that  I  think  there  is  anything  in 
that  to  ^how  that  this  differs  from  the  business  of  a  hotel.  I  can 
quite  understand  a  hotel-keeper  saying  to  his  guests  and  to  the 
public.  '^  My  establishment  is  of  such  a  limited  character  that  I 
**  cannot  afford^  and  have  not  the  means  of  giving  dinners  in 
''private  apartments;  you  must  all  dine  in  the  public  room 
**  when  you  come  to,  my  hotel."  I  can  quite  understand  that, 
and'  if  he  ca!n  say  that,  he  can  surely  also  fix  the  hour  at  which 
the  dinners  in  the  public  apartments  are  to  be  prepared.  People 
cannot  expect  to  have  a  tahle  d'hote  every  hour  of  the  day,  or 
even  for  a  great  number  of  hours.  They  must  be  satisfied  with 
one  or  perhaps  two  dinners  being  allowed  in  the  course  of  a  day 
in  a  hotel  of  that  kind.  Then,  with  reference  to  the  fines,  I  must 
say  that  appears  to  me  to  be  ridiculous.  Whether  they  are  in 
practice  exacted  we  don't  know,  because  the  case  does  not  tell  us; 
but  I  am  /Very  clear  of  this,  that  if  ihey  were  attempted  to  be 
exacted  and  were  resisted,  this  hotel-keeper  would  have  no  means 
of  enforcing  them.  And  therefore  I  don't  attach  any  importance 
to  that.  Upon  the  whole  matter  I  cannot  say  that  this  company 
are  not  carrying  on  the  business  of  hotel-keepers.  They  are 
carrying  on  the  business  of  a  hydropathic  establishment,  which 
may  be  represented  as  having  for  its  primary  use  the  cure  of 
disease,  but  that  is  not  inconsistent  with  carrying  on  in  the  same 
building,  and  with  reference  to  the  very  same  people  who  come 
there  to  have  their  diseases  cured,  the  business  of  a  hotel-keeper. 
I  think  therefore  the  determination  of  the  justices  is  wrong,  and 
that  the  rate  should  be  reduced. 

Lord  Deas. — I  confess  I  have  had  a  good  deal  of  difficulty 
about  this  case  according  as  I  directed  my  attention  to  one 
clause  or  another  of* the  statute;  but  I  have  come  latterly  to 
think,  that  it  all  depends  on  section  31,  and  that  as  to  the  other 
clauses  of  the  statute,  they  have  very  little  to  do  with  the 
question.     Section  31  deals  with  inhabited  dwelling-houses,  and 
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it  enacts  that  every  one  who  lives  in  an  inhabited  dwelling-haueey 
if  he  carries  on  certain  kinds  of  business,  shall  on  that  account, 
and  that  account  alone,  pay  sixpence  in  the  pound  in  place  of 
ninepence.  Now,  this  is  undoubtedly  an  inhabited  dwellinfr- 
house,  and  I  think  it  is  hardly  contested  that  if  a  party  carries 
on  in  his  inlmbited  dwelling-house  a  temperance  hotel,  he  is 
liable  only  in  sixpence.  As  your  Lordship  haA  observed,  there 
is  no  restriction  upon  a  man  who  has  an  inhabited  dwell inpr- 
liou«e  as  to  what  kind  of  other  business  he  should  carry  on  in 
that  dwell ing:-house.  A  hotel-keeper  may  also  carry  on  the 
business  of  lettinp:  horses  and  carriap^es,  and  that  would  not 
make  him  liable  for  any  higher  rate  than  he  would  otherwise  be 
liable  for.'  If  that  is  the  right  construction  of  the  statute,  what 
does  it  matter  what  kind  of  business  it  is  that  the  party  carries 
on  in  his  inhabited  dwelling-house;  and  if  he  can  carry  on  a 
temperance  hotel  and  only  be  liable  at  the  rate  of  sixpence,  I 
think  that  <*omes  very  near  the  case  of  this  hydropathic  esta- 
blishment. It  comes  more  under  the  category  of  a  temperance 
hotel  than  any  other;  and,  therefore,  on  the  whole  matter  I 
come  to  the  same  conclusion  as  your  Lordship. 

Lord  Mure. — ^The  words  of  section  31  are  very  broad.  They 
expressly  provide  that  any  person  who  shall  carry  on  in  the  said 
dwelling-house  the  business  of  a  hotel-keeper,  inn-keeper,  or 
coffee-house  keeper,  although  not  licensed  to  sell  by  retail  intoxi- 
cating liquors  shall  be  assessed  in  the  sum  of  6<2.  per  pound 
instead  of  9d.  It  extends  to  everyone  who  carries  on  the 
business  of  a  hotel-'keeper,  and  I  confess  I  have  come  to  the  same 
conclusion  as  your  Lordship.  I  do  not  see  how  it  is  possible  to  say 
that  what  is  carried  on  in  this  house,  according  to  the  admitted 
facts  of  this  case,  is  not  in  part  at  all  events  the  business  of 
a  hotel-keeper.  People  are  received,  and  lodged  there  and  fed, 
and^  they  are  charged  for  that  a  certain  sum.  No  doubt  there 
are  certain  specialities.  They  are  said  to  be  treated  hydro- 
pathically.  That  is  so,  but  the  establishment  is  not  exclusively 
for  that,  because  it  is  admitted  that  x>eople  go  there  who  are  not 
so  treated.  It  seems  in  fact  to  be  a  kind  of  temperance  hotel, 
where,  besides  conforming  to  the  rule  of  abstaining  from  alcoholic 
liquors,  the  guests  are  treated  hydropathically  by  means  of  the 
water  cure;  and  I  cannot  see  how  that  puts  the  case  in  a  different 
category  from  that  of  a  hotel-keeper.  I  cannot  see  how  that 
can  be  maintained  under  the  words  of  section  31 ;  and  although 
there  may  be  some  rather  absurd  rules  as  it  seems  to  me,  I  do  not 
think  that  they  are  so  inconsistent  with  the  carrying  on  of  the 
business  of  a  hotel-keeper  as  to  take  the  case  out  of  the  exemp- 
tion in  the  Slst  section. 


Lord  Shand. — ^Throughout  the  discussion  in  this  case  I  thought 
the  question  rather  attended  with  difficulty  and  doubt,  but  at 
the  same  time,  having  heard  the  reasons  stated  by  your  Lord- 
ships, I  do  not  feel  that  I  am  in  a  position  to  differ  from  the 
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judgment  which  your  Lordship  proposes.     If  the  case  had  been  ^^  re  The 
one  in  which  the  building  had  been  exclusively  devoted  to  the  hydro- 
reception  of  guests  for  medical  treatment,  although  an  incident  pathic 
of  that  treatment  was  that  they  should  be  boarded  and  reside  Establish- 

Ml  K^T 

in  the  house,  I  should  certainly  have  been  of  opinion  that  this       '  J 

was  not  in  any  reasonable  sense  within  the  meaning  of  section 
31,  a  carrying  on  of  the  business  of  a  hotel-keeper,  inn-keeper, 
or  coffee-house  keeper.  But  it  appears  in  the  case  that  there  is  n 
very  large  class  of  persons  coming  there  as  visitors  who  do  not 
want  medical  treatment,  but  who  just  come  to  a  beautiful  district 
to  live  for  the  time  as  people  live  in  hotels  in  the  country,  paying 
for  their  rooms  and  for  their  board,  or  for  separate  meals  if  they 
choose  to  have  them.  In  that  respect  undoubtedly  the  establish- 
ment is  substantially  of  the  same  kind  as  a  hotel.  The  difficulty 
I  have  felt  in  the  case  has  arisen  from  the  two  circumstances, 
that  I  do  think  the  rules  leave  some  power  in  the  bands  of  those 
who  are  managing  this  business  to  exclude  guests  as  in  their 
opinion  unsuitable,  and  in  addition  to  that,  when  guests  are  re- 
ceived, they  are  put  under  some  very  remarkable  trestrictions 
which  are  not,  I  think,  to  be  found  in  any  hotel  in  this  country. 
At  the  same  time  I  am  not  disposed  to  give  undue  weight  to  that 
circumstance.  The  broad  features  of  the  case  are,  as  your  Lord- 
ship has  put  it,  that  people  are  there  living  temporarily  in  a 
house  which  is  iwactically  open  to  the  public,  and  they  are  living 
in  a  hotel  at  bed  and  board,  paying  hotel  charges  or  what  may 
be  represented  as  hotel  charges;  and  therefore  looking  to  the 
whole  matter,  I  am  not  disposed  to  differ  from  the  judgment 
which  your  Lordship  projMses. 

Judgment  for  the  Appellants. 

Lord  PreMent. — Find  the  Appellants  entitled  to  expenses. 
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No.  54. — In  the  Coukt  of  Aptsal. 
6th  and  7th  December  1881. 


The  Meeset  Docks  aitd  Haeboub  BoaId  v.  Lucas.* 
Income  Taa. — '*  Profits.'* — Statutory  Restrictions. ^-Corporation. 

The  Mersey  Docks  and  Harbour  Board  were  constituted  by 
Act  of  ParlioTnent  a  corporation  for  the  management  of  the 
Mersey  Dock  Estate,  Under  the  Act  the  surplus  revenue  of  the 
Board,  which  was  derived  from,  dock  dues,  ^c^j  after  payment 
of  interest  on  moneys  borrowed,  was  to  be  appUed  towards  a 
sinking  fund  for  the  extinguishment  of  the  principal  moneys 
spent  in  the  construction  of  the  dock,  and  for  no  other  purpose 
whatsoever. 

Held  (reversing  the  judgrnent  of  the  Queen* s  Bench  Division), 
that  the  surplus  moneys  which  remained  after  payment  of  the 
expenses  of  earning  the  samte,  and  which  under  the  statute  could 
only  be  applied  in  a  particular  ^manner  for  the  purpose  of  re- 
ducing  the  past  debt,  were  anjailable  as  **  profits,**  and  could  be 
assessed  to  the  IncoTne  Taa. 


Appeal  by  the  Crown  from  a  judgment  of  the  Queen's  Bench 

Division  upon  a  Special  Case,  reported  50  Law  J.  Bep.  Q.B.  q^^^|J|^ 

449,  where  the  facts  and  the  matmal  sections  of  the  Acts  boau>«. 

of  Parliament  relied  upon  are  fully  set  out.  Lucas. 

The  Solicitor-General  (Sir  F.  Herschell,  Q.C)  and  Dicey  for 
the  Crown. 

Bigham  (with  him  Benjamin^  Q'C.)  for  the  Board. 

The  following  cases  were  referred  to  in  the  course  of  the 
argument: — The  Ghlasgow  Corporation  Water  Commissioners  v.- 
The  Solicitor  of  Inland  Beyenue  (1):  The  Attomey-Gbneral  v. 
Black  (2):  The  Mayor  of  Worcester  v.  The  Assessment  Com- 
mittee of  the  Droitwich  Union  (3):  The  Mersey  Docks  and 
Harbour  Board  v.  Cameron  (4) :  The  Queen  v.  The  Church- 
wardens and  Overseers  of  Chirton  (5):  and  The  Coltness  Iron 
Company  v.  Black  (6). 


*  Gomn  Jenel,  M.  R.,  Brett,  L.  J.,  mod  Cotton,  L.  J. 
ri)  Ooart  of  BoBgion  Otm.  (4th  ler.)  toL  ii.,  ptflfo  70S. 
(2)  40  Law  J.  Qep.  Bzoh.  194  ;  Law  Bep.  6,  Bxtth.  78, 808. 

(5)  46  Law  J.  Bep.  M.  0.  S41 ;  rLaw  Bep.  2,  Ex.  D.  49. 
(4)  20  Com.  B.  Bep.  N.  8.  66 ;  86  Law  J.  Bep.  M.  C.  I. 

(6)  28  Law  J.  Bep.  M.  C.  131 ;  1  B.  and  E.  616  ;  sob.  nom.    The  Tyne  Imptove- 
ment  Commiasionen  v.  The  OTeneen  of  Chirton. 

(6)  Law  Bep.  App.  Cae.  816. 
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In  the  High  Court  of  Justice. 

DOCKAHD 

2&^BUDrf        Between    the    Mebset    Docks     and    Habbour 

LnoA&  Board  ...         Appellants, 

and 

Joseph    Goldsmith    Lucas,    Surveyor    of    Taxes    Respondent. 

Case  stated  by  the  Commissioners  for  the  general  purposes  of 
The  Income  Tax  Acts  at  Liverpool  for  the  opinion  of  the 
Court  under  *^  The  Customs  and  Inland  Beveniie  Act  1874  " 
(37  &  38  Yictoria,  chapter  16,  section  9),  as  to  the  extent 
of  the  liability  of  the  Appellants  to  Income  Tax. 

1.  The  Appellants  are  the  Mersey  Docks  and  Harbour  Board 
or  Corporation  constituted  by  Act  of  Parliament  for  the  manage- 
ment of  the  Mersey  Dock  Estate.  There  are  twenty-eight  mem- 
bers of  the  Board,  four  of  whom  ar<»  appointed  by  the  Mersey 
Conservancy  Commissioners,  and  the  remainder  are  elected  by 
the  dock  ratepayers. 

2.  The  estate  of  the  Appellants  consists  of  property  at  Liver- 
pool and  Birkenhead,  and  comprises  wet  docks,  graving  docks, 
warehouses,  quays,  sheds,* houses  occupied  by  dock-masters  and 
other  servants  of  the  Board,  lands  acquired  under  the  authority 
of  Parliament  for  dock  purposes,  workshops,  cranes,  machinery, 
railways,  and  buildings  used  for  and  known  as  the  dock  offices. 

3.  The  estate  is  vested  in  the  Appellants  by  virtue  of  ^^  The 
"  Mersey  Docks  and  Harbour  Act,  1857."  There  are  no  share- 
holders, nor  are  any  persons  individually  interested  in  or  entitled 
to  share  the  surplus,  if  any,  that  may  arise  from  the  working  of 
the  estate. 

4.  A  large  part  of  the  estate  has  been  acqidred  and  constructed 
by  means  of  money  borrowed  from  time  to  time  in  that  behalf 
on  the  security  of  the  rates  herein-after  mentioned  under  statu- 
tory powers.  These  loans  are  represented  by  bonds  of  the  Board 
bearing  interest.     The  amount  of  the  debt  is  about  14,000,000^. 

5.  The  revenue  of  the  Appellants  is  derived  from  the  under- 
mentioned sources,  the  assessment,  collection,  and  application  of 
the  same  being  directed  and  controlled  by  Act  of  Parliament. 

1.  Dock  tonnage  rate  on  ships  entering  into  or  leaving  the 

docks. 

2.  Dock  dues  on  goods  imported  into  or  exported  from  the 

port  of  Liverpool  and  brought  into  the  docks  or  landed 
at  or  deposited  upon  or  carried  over  any  of  the  Appellants' 
quays,  piers,  landing  stages,  or  land. 
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3.  Town  dues  on  goods  imported  into  or  exported  from  the  Mbbsbt 

port  of  Liverpool.  ^^^^ 

4.  Anchorage  dues  on  yessels  anchoring  in  the  Mersey.  luo^*" 

5.  Harbour  rates   paid   by   vessels   entering   or   leaving  the  "^^ 

Mersey  but  not  using  the  Appellants'  docks. 

6.  Charges  for  unloading  and  housing  in  and  delivering  from 

the  Appellants'  warehouses  goods  from  vessels. 

7.  Quay  rents  levied  in  respect  of  goods  not  removed  by  the 

owners  from  the  quay  within  the  prescribed  time,  and 
rents  for  quay  spaces  occupied  by  owners  of  goods  by 
permission  of  the  Board. 

8.  Sental  of  various  properties  belonging  to  the  Board,  and 

occupied  for  the  storage  of  timber  as  shipbuilding  yards, 
stores,  coal-yards,  &c.  ^ 

9.  Payments  made  by  shipowners  for  the  special  appropriation 

to  their  use  of  quay  space. 

10.  Charges  made  for  the  use  of  cranes  and  machinery  and 
tolls  levied  for  the  use  of  the  Appellants'  dock  railways. 

6.  Subject  to  certain  provisions  of  ''The  Mersey  Docks  and 
Harbour  Act,  1857,"  which  are  not  material  for  the  purposes  of 
this  case,  and  subject  also  to  certain  special  directions  herein- 
after mentioned,  the  application  of  the  revenue  of  the  Appellants 
is  governed  by  the  284th  section  of  ''  The  Mersey  Dock  Acts  and 
Consolidation  Act,  1858."  In  that  Act  (section  3)  the  word 
'"^ rates"  is  defined  as  including  ''dock  rates,  tonnage  rates, 
'"  graving-dock  rates,  harbour  rates,  wharf  rates,  warehouse  rents, 
"  town  dues,  anchorage  dues,  and  other  rates,  and  dues  or  pay- 
*'  ments  in  the  nature  thereof  payable  to  the  Board." 

By  the  said  284th  section  it  is  provided  as  follows :  — 

*''  All  the  moneys  which  shall  be  collected,  levied,  borrowed, 
and  raised  or  received  by  the  Board  under  and  by  virtue  of 
this  Act  or  the  said  Act,  the  application  of  which  may  not 
be  otherwise  expressly  directed,  shall  be  applied  by  the 
Board  in  any  order  with  respect  to  priority  of  such  appli- 
cation as  they  shall  deem  expedient  for  the  following  pur- 
poses, some  or  all  of  them ;  that  is  to  say, 

"  In  Payment  of  all  expenses  and  charges  of  collecting 
rates: 

*'  In  payment  from  time  to  time  of  all  interest  accruing 
due  on  moneys  borrowed  and  to  be  borrowed,  and  in 
payment  of  the  Mersey  Docks'  annuities  herein-after 
authorized  to  be  granted  according  to  the  respective 
priorities  of  such  moneys  and  annuities  under  this 
Act: 

"In  the  construction  of  works  authorized  to  be  erected, 
established,  and  maintained  by  the  Boards  and  in 
supporting,  maintaining,  and  repairing  the  same,  and 

7425  A  2 
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in  carrying   into  execution  aH  the  provisions  of  this 
^;^^  Act  and  of   *  The  Mersey  Docks   and   Harbour   Act, 

BoABDv.  1876:' 

^'^^*"  '^  And  in  the  general  management^  conducting,  securing^ 

preserving,    imi»oving,    amending,    maintaining,    and 
protecting  the  Mexeey  Dock  Estate. 

''And  the  residue  or  surplus  of  all  such  moneys  which 
shall  remain  after  such  apj^cation  thereof  as  aforesaid 
shall  from  time  to  time  be  ai^lied  in  or  towards  the  re- 
paymoit  of  all  princijMtl  mon^s  which  shall  have  been 
borrowed  by  or  AbXL  be  due  by  the  Board,  and  in  or  towards 
the  purchasing  up  and  extinguishing  of  the  Mersey  Dock 
annuities  in  the  mann^  herein-after  directed,  until  all  such 
principal  moneys  shall  have  been  repaid,  and  all  Mersey 
Dock  annuities  shall  have  been  purchased  up  and  extin- 
guished; and  when  by  the  means  last  menti<med  all  suck 
•  principal  moneys  shall  have  been  repaid,  and  all  such  dock 
annuities  shall  have  bean  purdhased  up  and  extinguished, 
then  and  in  such  case  the  Board  shall,  and  they  are  hereby 
required  to  lower  and  reduce  the  rates  hereby  authorised 
to  be  taken,  so  far  as  the  same  can  be  dene  in  the  then  state 
of  the  docks,  and  leaving  sufficient  for  the  payment  of  the 
expenses  of  coQecfting  tiie  rates,  and  the  supporting,  main- 
taining and  repairing  the  docks,  and  the  general  manage- 
ment, conducting,  securing,  preserving,  improving,  amend- 
ing,  maintaining,  and  protecting  the  Mersey  Dock  estate." 

And,  ''  except  as  aforesaid,  such  moneys  shall  not  be  applied 
by  the  Board  for  any  other  purpose  whatsoever." 

7.  By  the  285th  section  of  the  same  Act  it  is  provided  a» 
follows :  — 

"'  Nothing  in  this  Act  contained  shall  alter  or  affect  the 
question  of  the  liability  of  any  of  the  docks  or  workA  vested 
in  the  Board  to  parochial  or  lotel  rates,  but  the  same  shall 
in  all  respects  be  judged  of  and  determined  as  if  this  Act 
had  not  been  passed." 

8.  The  special  directions  as  to  the  application  of  the  revenue 
of  the  estate,  so  far  as  they  are  material  to  this  case,  relate  to  the 
application  of  moneys  to  a  sinking  fund  for  the  rejMtyment  of  the 
principal  moneys  of  the  debt,  and  are  contained  in  the  4th 
section  of  ^*  The  Mersey  Dock  (Money)  Act^  1859,"  which  is  aa 
follows:  — 

y  In  order  to  make  provision  for  the  repayment  of  the 
principal  mon^s  which  have  already  been  borrowed  or 
which  may  hereafter  be  borrowed  by  the  Board  under  the 
authority  of  Parliament,  be  it. enacted,  that  alter  payment 
in  each  year  of  all  charges  and  expenses  attending  the  coK 
lection  of  rates,  or  incidental  thereto,  or.  to  the  recovery 
{hereof,  and  after  payment  of  all  interest  accruing  due  oir 
moneys  for  {he  time  being  forming  a  charge  upon  such  rates,. 
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and  of  the  dock  ,an];iiiiti^8  authorised  to  be  granted  by  the  Mbbsbt 
Board,  and  after  payment*  of  all  charffes  and  expenses  of  E^^;^f^ 
rapportingy  maintaining,  and  repairing  the  works  autho-  boarbv. 
riaed  to  be  erected,  established,  and  maintained  by  the  Board,  Lctcas. 
and  of  the  general  management  of  the  Mersey  l)ock  estate,  ~~^ 
and  of  all  reasonable  expenses  necessary  for  conducting, 
securing,  preserving,  improving,  amending,  maintaining, 
and  protecting  the  same,  the  Board  shall  yearly,  and  every 
year  subeequent  to  the  24ih  day  of  June,  1860,  apply  the 
surplus,  if  any,  of  the  rates  which  shall  remain  in  their 
hands  after  such  payments  as  aforesaid,  to  the  extent  of 
100,0002.  or  such  less  amount  as  the  said  surplus  shall  be 
equal  to,  in  or  towards  the  repa3rment  of  some  or  any  of  the 
principal  moneys  which  shall. then  be  due  and  owing  on  the 
security  of  the  rates,  and  whibh  shall  then  have  become  due 
and  payable,  and  in  the  ptirchasing  up  and  extinguishing 
of  the  Mersey  Dock  annuities  which  may  be  then  existing, 
according  to  the-  respective  priorities  of  such  moneys  and 
annuities,  until  all  principal'  moneys  due  on  the  security  of 
the  rate  shall  have  been  repaid,  and  all  Mersey  Dock  annui- 
ties shall  have  been  purchased  up  and  extinguished ;  and, 
subject  to  the  provisions  herein  contained,  all  rates  and 
other  moneys  which  shall  be  collected,  levied,  borrowed, 
and  raised  or  received  under  or  by  virtue  of  the  said  recited 
Acts,  or  either  of  them,  or  of  this  Act,  the  application  of 
which  may  not  be  otherwise  expressly  directed,  shall  and 
may  be  applied  by  the  Board  according  to  the  provisions  for 
that  purpose  contained  in  section  284  of  *  The  Mersey  Dock 
Acts  Consolidation  Act,  1868.'  " 

The  word  ''  rates  "  in  tiie  above  section  has  the  same  meaning 
as  is  assigned  to  it  by  '^  The  Mersey  Dock  Acts  Consolidation 
Act,  1868." 

9.  The  Appellants  (as  directed  by  the  before-mentioned  Act, 
1867),  make  up  year  by  year  an  account  showing  their  total 
receipts  and  expenditure,  and  the  appropriation  of  the  surplus 
(if  any)  of  the  former  over  ihe  latter.  If,  after  payment  of 
interest  on  the  debt,  and  providing  for  the  prescribed  sum  to  be 
placed  to  the  sinking  fund  account,  there  remains  any  balance  to 
ihe  credit  of  the  general  account,  th^  amount  is  carried  for- 
ward to  the  next  year's  account,  and  employed  for  the  general 
purposes  of  the  trust  and  in  meeting  accruing  liabilities. 

10.  In  the  annual  account  which  was  made  up  to  the  1st  July 
1872  the  total  amoilnt  of  the  net  receipts  of  the  Appellants  was 
697,964Z. ;  and  out  of  that  sum,  after  providing  for  the  payment 
of  interest  on  the  debt,  the  sum  of  100,0002.  was  placed'  to  the 
■sinking  fund  account,  and  a  surplus  was  carried  forward  to  the 
next  year's  account. 

11.  By  the  Act  36  &  37  Victoria,  chapter  18,  income  tax  at  the   ' 
rate  of  threepence  in  the  pound  was  imposed  for  the  year  com- 
mencing the  6th  day  of  April  1873,  in  respect  of  all  property. 
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^^  profits,  and  gains  mentioned  or  described-  as  chargeable  under 

^SZ^  Schedules  (A),  (C),  (D),  or  (E)  of  the  Act  16  &  IT  Victoria, 
BoAKD  r.  chapter  34,  and  all  such  provisions  contained  in  any  Act  relating 
LvoAB.  to  income  tax  as  were  in  force  on  the  5th  day  of  April  1873 

were  made  applicable  to  the  income  tax  so  imposed. 

The  provisions  of  the  Acts  relating  to  income  tax  which  have 
the  most  material  bearing  upon  the  question  in  this  case  are 
No.  III.  of  Schedule  (A)  in  section  60  of  the  Act  5  &  6  Yictoria, 
chapter  35,  section  102  of  the  same  Act,  and  section  8  of  the 
Act  29  &  30  Victoria,  chapter  36. 

No.  III.  of  Schedule  (A)  contains  the  provisions  following:  — 

'^  The  annual  value  of  all  the  properties  herein-after 
described  shall  be  understood  to  be  the  full  amount  for  one 
year,  or  the  average  amount  for  one  year,  of  the  profits 
received    therefrom    within    the    resi>ective    times    herein 


limited. 
*'l. 
"2. 


''3.  Of  ironworks,  gasworks,  saltsprings  or  works,  alum 
mines  or  works,  waterworks,  streams  of  water,  canals,  in- 
land navigations,  docks,  drains  and  levels,  jKshings,  rights 
or  markets  and  fairs,  tolls,  railways  and  other  ways,  bridges, 
ferries,  and  other  concerns  of  the  like  nature,  from  or  arising 
out  of  any  lands,  tenements,  hereditaments,  or  heritages,  on 
the  profits  of  the  year  preceding. 

''  The  duty  in  each  of  the  last  three  rules  to  be  charged 
on  the  person,  corporation,  company,  or  society  of  persons^ 
whether  corporate  or  not  corporate,  carrying  on  the  concern, 
or  on  their  respective  agents,  treasurers,  or  other  officers 
having  the  direction  or  management  thereof,  or  being  in  the 
receipt  of  the  profits  thereof,  on  the  amount  of  the  produce 
or  value  thereof,  and  before  paying,  rendering,  or.  distri- 
buting the  produce  or  the  value  either  between  the  difierent 
persons  or  members  of  the  corporation,  company,  or  society 
engaged  in  the  concern,  or  to  the  owner  of  the  soil  or  pro- 
perty, or  to  any  creditor  or  other  person  whatever  having  a 
claim  on  or  out  of  the  said  profits;  and  all  such  persons, 
corporations,  companies,  and  societies  respectively,  shall 
allow  out  of  such  produce  or  value  a  proportionate  deduc- 
tion of  the  duty  so  charged,  and  the  said  charge  shall  be 
made  on  the  said  profits  exclusively  of  any  lands  used  or 
occupied  in  or  about  the  concern." 

Section  102  of   the  Act  5   4  6   Victoria,   chapter   35,   is   as 
follows :  — 

"  102.  And  be  it  enacted,  that  upon  all  annuities,  yearly 
interest  of  money,  or  other  annual  payments,  whether  such 
payments  shall  be  payable  within  or  out  of  Orerat  Britain, 
either  as  a  charge  on  any  property  of  the  person  paying  the 
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same  by  virtue  of  any  deed  or  will  or  otherwise,  or  as  a  Mbrset 
reservation  thereout,  or  as  a  jiersonal  debt  or  obligation  by  h^q^b 
virtue  of  any  contract,  or  whether  the  same  shall  be  re-  boabd  r. 
ceived  and  payable  half-yearly  or  at  any  shorter  or  more  Luoas. 
distant  periods,   there   shall  be  charged   for  every   twenty  ^^ 

shillings  of  the  annual  amount  thereof  the  sum  of  seven- 
X)ence,  without  deduction,  according  to  and  under  and 
subject  to  the  provisions  by  which  the  duty  in  the  third 
case  of  Schedule  (D)  may  be  charged.  Provided  that  in 
every  case  where  the  same  shall  be  payable  out  of  profits  or 
gains  brought  into  charge  by  virtue  of  this  Act,  no  assess- 
ment shall  be  made  upon  the  person  entitled  to  such 
annuity,  interest,  or  other  annual  payment,  but  the  whole 
of  such  profits  or  gains  shall  be  charged  with  duty  on  the 
I>erson  liable  to  such  annual  payment  without  distinguishing 
such  annual  payment,  and  the  person  so  liable  to  make  such 
annual  payment  whether  out  of  the  profits  or  gains  charged 
with  duty,  or  out  of  any  annual  payment  liable  to  deduc- 
tion, or  from  which  a  deduction  hath  been  made,  shall  be 
authorised  to  deduct  out  of  such  annual  payment  at  the 
rate  of  sevenpence  for  every  twenty  shillings  of  the  amount 
thereof,  and  the  person  to  whom  such  payment  liable  to 
deduction  is  to  .be  made  shall  allow  such  deduction  at  the 
full  rate  of  duty  hereby  directed  to  be  charged  upon  the 
receipt  of  the  residue  of  such  money,  and  under  the  penalty 
herein-after  contained;  and  the  person  charged  to  the  said 
duties  having  made  such  deduction  shall  be  acquitted  and 
discharged  of  so  much  money  as  such  deduction  shall 
amount  unto,  as  if  the  amount  thereof  had  actually  been 
paid  unto  the  person  to  whom  such  payment  shall  have 
been  due  and  payable.  But  in  every  case  where  any  annual 
payment  as  aforesaid  shall,  by  reason  of  the  same  being 
charged  on  any  property  or  security  in  Ireland  or  in  the 
British  plantations,  or  in  any  other  of  Her  Majesty's 
dominions,  or  on  any  foreign  property  or  foreign  security, 
or  otherwise,  be  received  or  receivable  without  any  such 
deduction  as  aforesaid ;  and  in  every  case  where  any  such 
payment  shall  be  made  from  profits  or  gains  not  charged  by 
this  Act,  or  where  any  interest  of  money  shall  not  be 
reserved  or  charged  or  payable  for  the  period  of  one  year, 
then  and  in  every  such  case  there  shall  be  charged  upon 
such  interest,  annuity,  or  other  annual  payment  as  afore- 
said the  duty  before  mentioned  according  to  and  under 
vand  subject  to  the  several  and  respective  provisions  by 
which  the  duty  in  the  third  case  of  Schedule  (D)  may  be 
charged. 

'*  Provided  always,  that  where  any  creditor  on  any  rates 
or  assessments  not  chargeable  by  this  Act  as  profits  shall  be 
entitled  to  such  interest,  it  shall  be  lawful  to  charge  the 
proper  officer  having  the  management  of  the  accounts  with 
the  duty  payable  on  such  interest,  and  every  such  officer 
shall  be  answerable  for  doin§  all  acts,  matters,  and  things 
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Xebset  necessary  to  a  due  assessment  of  the  said  duties,  and  pay- 

Sa^^L^T  ment  tUereof,  as  if  such  rates  or  assessments  were  profits 

BoABD  9.  chargeable  under  this  Act,  and  such  officer  shall  be  in  like 

LuoAs.  manner  indemnified  for  all  such  Acts  as  if  the  said  rates 

and  assessments  were  chargeable/' 

Section  8  of  the  Act  29  and  30  Victoria,  chapter  36,  is  as 
follows :  — 

''  8.  The  several  and  respective  concerns  described  in  No.  3 
Schedule  (A)  of  the  said  Act  passed  in  the  5th  and  6th 
years  of  Her  Majesty's  reign,  chapter  35,  shall  be  charged 
and  assessed  to  the  duties  hereby  granted  in  the  manner  in 
the  said  No.  3  mentioned  according  to  the  rules  prescribed 
by  Schedule  (D)  of  the  said  Act,  so  far  as  such  rules  are  con- 
sistent with  the  said  No.  3,  provided  that  the  annual  vjalue 
or  profits  and  gains  arising  from  any  railways  shall  be 
charged  and  assessed  by  the  Commissioners  for  special 
purposes." 

12.  In  making  a  return  for  assessment  of  income  tax  by  the 
Commissioners  acting  under  Schedule  (D)  for  the  year  1873-74, 
the  liability  of  the  Appellants  was  stated  at  the  amount  due  and 
payable  by  them  for  interest  on  the  debt  during  the  year  of 
assessment,  being  the  sum  of  532,252/. 

13.  The  Surveyor  of  Taxes,  the  Respondent,  was  dissatisfied 
with  the  amount  so  stated  in  the  return,  and  duly  served  a  notice 
of  surcharge  yipon  the  Appellants. 

By  such  surcharge  the  sum  of  532,252/.  was  increased  to  the 
sum  of  697,964/.  as  the  profits  for  the  year  preceding  of  the 
concern  under  the  management  of  the  Appellants. 

14.  Notice  of  appeal  against  this  surcharge  was  given  by  the 
Appellants,  and  the  appeal  came  on  for  hearing  before  the  Com- 
missioners in  March,  1875. 

15.  Upon  the  hearing  of  the  appeal  it  was  contended  on 
behalf  of  the  Appellants  that  their  liability  to  income  tax  (if 
any)  did  not  extend  beyond  the  sum  which  was  x>aid  as  interest 
upon  the  debt,  and  ought  not  to  extend  to  the  said  sum  of 
100,000/.  carried  from  the  revenue  to  the  sinking  fund  account, 

.  or  to  the  surplus  carried  forward  to  the  next  year's  account.  On 
the  other  hand,  it  was  contended  on  behalf  of  the  Respondent 
that  under  the  provisions  of  the  Income  Tax  Acts  the  Appellants 
were  liable  to  assessment  to  income  tax  in  respect  of  the  profits 
arising  or  accruing  to  them  from  the  concern  under  their 
management,  and  not  in  respect  of  interest  due  or  payable  by 
them,  and  that  for  the  purpose  of  ascertaining  the  amount  for 
such  assessment  the  total  amount  of  their  receipts  should  be 
taken,  from  which  there  should  be  deducted  the  costs  of  working, 
maintaining,  and  repairing  the  sources  of  revenue,  but  not  the 
interest  payable  upon  the  debt,  nor  the  said  sum  of  100,000/. 

16.  The  Commissioners  concurred  in  the  view  put  forward  on 
behalf  of  the  Respondent,  and  having  satisfied  themselves  that 
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allowance  had  been  made  in  reepect  of  rents  for  warehouses,  &c.,  tw^"^ 
already  charged  under  Number  1  of  Schedule  (A)  ccmfirmed  the  HjjtBora 
surcharge  in  the  sum  of  697,9642.  Boabd  «. 

17.  The  Api>ellants   expressed   their  dissatisfaction   with   the    ^^^' 
determination  of  the  Commissioners  as  being  erroneous  in  x>oint 

of  law,  on  the  ground  that  in  the  circumstances  herein  stated  no 
assessment  could  be  made  upon  them  in  respect  of  any  larger 
amount  than  the  interest  on  their  debt,  and  duly  required  the 
Commissioners  to  state  and  sign  a  case  for  the  opinion  of  the 
Exchequer  DiTision  of  the  High  Court  of  Justice  according  to 
the  Act  37  ft  38  Yictoria,  chapter  16; — ^which  we  haye*stated, 
and  do  now  sign  accordingly. 

18.  Either  party  is  to  be  entitled  to  refer  to  and  reply  ux>on 
any  of  the  provisions  of  the  several  Acts  of  Parliament  relating 
to  the  Mersey  Dock  estate  and  to  income  tax,  and  the  Court  is  to 
have  power  to  draw  inferences  of  fact. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
assessment  made  upon  697,9642.  is  the  proper  assess- 
ment; or  whether  it  should  have  been  made  upon 
the  sum  of  632,5252.,  or  ux>on  any  other  and  what 
sum. 

Edwabd  Gibbon, 

Commissioner. 

J.  J.  Mtebs, 

Commissioner. 


6th  December,  1881. 


The  SoUcitor-General  (Sir  F.  Her8chell).'^'Mj  Lords,  this  is 
an  appeal  from  a  judgment  of  the  Divisional  Court,  who  gave 
judgment  jn  favour  of  the  th^n  Appellants,  the  Mersey  Docks 
and  Harbour  Board,  and  I  appear  in  supi)ort  o{  that  appeal 
against  that  judgment.  It  was  a  case  stated  by  the  Conimis- 
sioners  of  Income  Tax  in  Liverpool  for  the  opinion  ot  the  Court. 
*'  The  Appellants  are  the  Mersey  Docks  and  Hatbour  Board  or 
''  Corporation  constituted  by  Act  of  Parliament  for  the  manage- 
''  ment  of  the  Mersey  Dock  Estate.  There  are  28  members  of 
*'  the  Board,  four  of  whom  are  api)ointed  by  the  Mersey  Con- 
*'  servancy  Commissioners,  and  the  remainder  are  elected  by  the 
"  dock  ratepayers.  The  estate  of  the  Appcrllants  consists  of 
*'  property  at  Liverpool  and  Birkenhead."  I  may  say,  shortly, 
the  point  is,  whether  in  re6x>eot  pf  the  surplus  of  receipts  over 
expenditure,  which,  we  call  profits,  the  Mersey  Docks  and 
Harbour  Board  are  liable  to  income  tax. 

Lord  Justice  Brett. — They  say  nQ;t,  because  by  Act  of  Parlia- 
ment  

The  Solicitor-General, — Because  by  Act  of  Parliament  there 
is  a  provision  how  the  money  is  to  be  applied.     We  say  thnt  is 
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immaterial ;  that  that  must  mean  subject  to  the  limitation  of  the 
liability  to  be  taxed. 

The  Master  of  the  Rolls. — That  was  prior  .to  the  Income  Tax 
Act,  I  suppose? 

The  SolicitoT'General. — Yes,  my  Lord.  The  Income  Tax  Act 
is  a  new  Act  annually;  and  that  seems  to  have  been  one  of  the 
errors  into  which  the  Court  below  fell;  they  treated  this  Act  a» 
being  subsequent  to  the  Income  Tax  Act,  whereas  it  was  prior 
to  the  Income  Tax  Act  under  which  we  are  proceediiig. 

Th&  Master  of  the  Rolls. — But  subsequent  to  other  Acts. 
The   Solicitor-General. — But   subsequent   to   other   Acts,    my 
Lord. 

The  Master  of  the  Rolls. — ^With  which  we  have  no  concern. 

The  Solicitor-General. — Yes.  I  may  say  that,  quite  apart 
from  the  amount  of  income  tax  claimed  here,  the  question,  having 
regard  to  the  ground  of  the  decision  below,  is  undoubtedly  im* 
portant. 

The  Master  of  the  Rolls. — How  does  it  affect  the  Income  Tax 
Acts, — ^the  mode  of  application  of  the  income. 

The  Solicitor-General.^— 1  say  it  does  not  affect  them  at  all. 
The  Court  below  thought  it  did  affect  them. 

The  Master  of  the  Rolls. — I  suppose  a  corporation  can  in  no 
sense  enjoy  income  ? 

The  Solicitor-General. — No.  my  Lord. 

The  Master  of  the  Rolls. — It  must  apply  it  to  some  purjMse 
or  other. 

The  Solicitor-General. — ^There  is  a  decision  in  the  Exchequer 
Chamber,  which  is  binding  ux)on  this  Court,  which  clearly  shows 
that  the  fact  that  a  corjMiration  receives  dues,  and  can  apply 
those  dues  only  to  the  public  purposes  of  the  borough,  does  not 
prevent  them  in  any  way  .being  liable  to  inocHne  tax. 

The  Master  of  th4  Rolls.— In  no  case  can  a  corpofation  avoid 
income  tax  P 

The  Solicitor-General. — ^No,  my  Lord. 

The  Master  of  the  Rolls. — Has  there  been  any  decision  upon 
the  income  tax,  or  upon  the  rates? 

The  Solicitor-General. — The  case  of  the  Attomey-Oeneral  r. 
Black,  in  the  Exchequer,  was  a  case  upon  the  income  tax.  That 
was  a  question  with  regard  to  the  coal  dues  the  corporation  of 
Brighton  were  entitled  to.  I  say  that  there  is  a  distinction 
between  the  Attorney-General  and  Black  in  this  clise.  I  had 
better  give  your  Lordships  the  section  of  the  Mersey  Dock  Act 
upon  which  this  question  turns.  It  is  the  284th  section.  ^I 
may  remind  your  Lordships — I  daresay  it  will  be  in  your  recol* 
lection — ^that  prior  to  the  vesting  in  the  Mersey  Docks  and 
Harbour  Board  of  these  rates  they  were  possessed  by  the  cor- 
poration of  Liverpool. 

Lord  Justice  Brett. — ^They  all  went  into  the  borough  fund  P 

The  Solicitor-General. — Yes,  my  Lord. 
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The  Miuter  of  tJie  Rcils.-:-'!  suppose  it  i»  not  coatended  if  there  JJ'JJ^"^ 
was  not  this  special  provision  they  must  pay  income  tax.       Is  H^jusouir 
that  one  of  the  points  P  Boabi>;v. 

The  Solicitor-General. — Yes,  I  think  they  do  contend  that ;  Lucas. 
but  the  ground  of  the  decision  in  the  Court  below  rests  on  the 
si>ecial  provision  in  the  284th  section,  that  the  word  *'  rates  " 
shall  be  defined  as  including.  "  dock  rates,  tonnage  rates,  graving- 
'^  dock  rates,  harbour  rates,  wharf  rates,  warehouse  rents,  town 
"  dues,  anchorage  dues,  and  other  rates  and  dues,  or  payment  in 
"  the  nature  thereof,  payable  to  the  Board.  By  the  said  284th 
''  section  it  is  provided  as  follows: — *  All  mcmeys  which  shall  be 
''  '  collected,  levied,  borrowed,  and  raised  or  received  by  the 
'^  '  Board  under  or  by  virtue  of  this  Act  or  the  said  Act,  the 
**  *  application  of  which  may  not  be  othtowise  expressly  directed, 
'^  '  shall  be  applied  by  the  Board  in  any  order  with  respect  to 
''  '  priority  of  such  application  as  they  shall  deem  expedient  for 
''  ^  the  foUowing  purposes,  some  or  all  of  them,  that  is  to  say, 
''  '  in  payment  of  all  expenses  and  charges  of  collecting  rates.'  " 

The  Mcuter  of  the  Rolls. — ^What  is  the  meaning  of  the  word 
'^  expenses  "  there,  because,  as  I  understand,  there  is  no  other 
provision  for  the  payment  of  .their  expenses  ? 

The  Solidtor^General. — No,  none,  my  Lord. 

The  Mcuter  of  the  Rolls.— There  must  be  a  stop  after  expenses* 

The  Solicitor^Oeneral, — Yes,  mv  Lord. 

m 

The  Master  of  the  Rolls. — It  is  not  expenses  for  collecting  the 
rates,  but  exi>enses  of  charging.  Why  is  not  the  income  tax  an 
expense, — as  much  an  expense  as  any  other  taxP  I  supx>ose  they 
are  liable  to  rates  of  any  kind  P 

The  Solicitor-General. — Yes,  my  Lord. 

The  Master  of  the  Rolls. — How  are  they  to  pay  themP 

The  Solicitor-General. — ^Under  that.  *'  Expenses  "  must  in- 
clude borough  rates. 

The  Master  of  the  Rolls. — ^There  are,  I  suppose,  expenses  of 
repair.  ^ 

Lord  Justice  Brett. — It  may  be  said  it  required  an  express 

exception  to  bring  that  in. 

The  Mast^  of  the  Rolls. — Is  there  any  exemption  of  the  docks 
being  repaired  P 

Mr.  Bigham. — Yes,  my  Lord,  further  on. 

The  Solicitor-General. — '*  In  the  construction  of  works  autho- 
''  rised  to  be  erected,  established,  and  maintained  by  the  Board, 
''  and  in  supporting,  maintaining,  and  repairing  the  same,  and 
''  in  carryiiig  into  execution  all  the  provisions  ot  this  Act,  and 
"  of  the  '  Mersey  Docks  and  Harbour  Act,  1857,'  and  in  the 
'^  general  management,  conducting,  securing,  preserviup:,  im- 
*'  proving,  amending,  maintaining,  and  protecting  the  Mersey 
'•Dock  Estate.'* 

Mr.  Bigham. — No;  the  word  "  repairing  "  is  in  the  previous 
paragraph. 
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The  Master  of  the  Bolh. — **  In  carrying  into  execution  all  the 
'^  proTisions  of  this  Act."  I  suppose  one  of  the  provisions  is  to 
pay  their  dehts. 

Zor<2  Justice  Brett. — Tliey  ,  do  not .  have  debts,  they  have 
bonds. 

Th^  Solicitar^General. — The  first  is,  *'  In  payment  of  all 
''  expenses  and  charges  of  collecting  rates;  in  payment  from 
**  time  to  time  of  all  interest  accruing  due  on  moneys'  borrowed 
'"  and  to  be  borrowed,  and  in  payment  of  the  Mersey  Docks 
"  annuities  herein-after  authorised  to  be  granted  according  to 
"  the  respective  priorities  of  such  m<meys  and  annuities  under 
*'  this  Act;  in  the  construction  of  works  authorised  to  be 
**  erected,  established,  and  maintained  by  the  Board,  and  in 
''  supporting,  maintaining,  and  repairing  the  same,  and  in 
'^  carrying  into  execution  all  the  provisions  of  this  Act,  and  of 
**  the  Mersey  Docks  and  Harbour  Act,  1867,  and  in  the  general 
*'  management,  conducting,  securing,  preserving,  im^Mroving, 
'*  amending,  maintaining,  and  protecting  the  Mersey  Dock 
"  Estate;  and  the  residue  or  surplus  of  all  such  moneys." 

The  Master  of  the  Rplls.^-THke  the  Queen's  tax^.  Were 
there  charges  on  houses  at  this  time  P 

Ttie  Solicitor-General. — No,  my  Lord. 

The  Master  of  the  Rolls. — How  are  they  to  pay  themP 

The  Solicitor-Oeneral. — I  suppose  ''  in  payment  of  all  ex- 
'*  penses."  • 

The  Master  of  the  Rolls. — Then  it  carries  income  tax,  if  they 
are  liable  to  itP 

The  Solicitor-Crenerai. — Yes,  my  Lord.  ^'  And  the  residue  or 
^'  surplus  of  all  such  moneys  which  shall  remain  after  sath 
*^  application  thereof  as  aforesaid  shall  from  time  to  tiime  be 
''  applied  in  or  towards  the  repayment  of  all  principal  moneys 
**  which  shall  have  been  borrowed  by  or  shall  be  due  by  the 
**  Board,  and  in  or  towards  the  purchasing  up  and  extinguishing 
*^  of  the  Mersey  Dock  Annuities  in  the  manneir  herein-after 
*'*  directed,  until  ail  such  principal  moneys  shall  have  been  repaid 
''  and  all  Mersey  Dock  annuities  shall  have  been  purchased  up 
**  and  extinguished;  and  when,  by  the  means  last  mentioned,  all 
''  such  principal  moneys  shall  have  been  repaid,  and  all  such 
'''  dock  annuities  shall  have  been  purchased  up  and  extinguished, 
^*  then  and  in  such  case  the  Board  shall  and  they  are  hereby 
''^  required  to  lower  and  reduce  the  rates  hereby  authorised  to 
**  be  taken,  so  far  as  the  same  can  be  done  in  the  then  state 
**  of  the  docks,  and  leaving  sufficient  for  the  payment  of  the 
*^  expenses  of  collecting  the  rates,  and  the  supporting,  main- 
""  taining,  and  repairing  the  docks,  and  the  general  management, 
"**  conducting,  securing,  preserving,  improving,  amending,  main- 
•"  taining,  and  protecting  the  Mersey  Dock  Estate." 

The  Master  of  the  Rolls. — I  see  there  is  a  clause,  "  Nothing  in 
''*  this  Act  shall  omit  the  rates."  But  is  there  anything  as  to 
paying  them? 
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The  Solidtar^General. — "So,   my  Lord.     The  explanation  of  Xnaar 
that  rate  clause  is,  for  many  years  great  litigation  went  on  2^|J|^^]f 
between  the  dock  authorities  and  the  local  autiiorities,  whether  boaed  v. 
they  were  liable  to  rates.     It  was  found'  in  the  House  of  Lords  Lucab. 
they  were  liable  to  rates.  

The  Matter  of  the  BoUi. — ^AU  that  is  reserved  is  their 
UabUityP 

The  Solicitof^Generdl. — ^Yes,  my  Lord. 

The  Matter  of  the  RoUs. — ^Income  tax  would  come  under 
'^  exi)enses.''^ 

The  Solicitor-General. — ^Tes,  my  Lord. 

The  Master  of  the  Rolls. — ^And  so  would  the  Queen's  taxes? 

The  Splicitor^General, — ^Tes,  my  Lord. 

The  Master  of  the  Rolls. — ^Was  that  point  takbn  in  the  Court 
below  P 

The  Soliciior-General. — ^Tes,  my  Lord. 

The  Master  of  the  Rolls.-^^ow  dp  they  deal  with  itP 

The  Solicitor-General. — ^This  was  one  of  their  views,  that  you 
could  not  have  profits  taxable  to  the  income  tax. 

The  Master  of  the  Rolls.-^Thai  is  the  other  point ;  you  say 
it  was  decided  against  you  upon  that  ground. 

The  Solicitor-General. — ^They  decided  both  grounds.  Mr. 
Justice  Lindley  relied  upon  this  provision,  and  what  is  contained 
at  the  end;  ''and  except  as. aforesaid,  such  moneys  shall  not  be 
''  applied/'by  the  Board  for  any  other  purpose  whatsoever." 

The  Master  of  the  Rolls. — ^Would  that  cover  the  Queen's  taxes 
and  the  assessed  tax  on  the  houses? 

The  Solicitor-General. — No.  I  gather,  according  to  their 
view,  there  would  be  no  liability  to  any  such  taxation,  because 
they  refer  to  the  fact  that  their  liability  to  the  local  rates  was 
saved,  and  they  draw  from  that  inference  it  was  not  intended 
that  anything  else  should  be  saved,  and  that  therefore  ''  ex* 
penses  "  must  be  read  in  relation  to  them. 

The  Master  of  the  Rolls. — ^Did  they  say  they  were  free  from 
assessed  taxes  P 

The  Solicitor-General. — They  did  not  say  that,  but  I  should 
say  they  took  that  view. 

The  Master  of  the  Rolls. — I  suppose  they  pay  their*  taxes  like 
other  people  P 

The  Solicitor'General. — Oh,  yes.  They  relied  a  good  deal  on 
these  negative  words :  ''  Except  as  aforesaid,  such  moneys  shall 
**  not  be  applied  by  the  Board  for  any  other  purpose  whatsoever;" 
and  then,  ''  Nothing  in  this  Act  contained  shall  alter  or  affect 
''  the  question  of  the  liability  of  any  of  the  docks  or  works 
''  vested  in  the  Board  to  parochial  or  local  rates,  but  the  same 
*'  shall  in  all  respects  be  judged  of  and  determined  as  if  this 
''  Act  had  not  been  passed.  The  special  directions  as  to  the 
**  application  of  the  revenue  of  the  estate,  so  far  as  they  are 
**  material  to  this  case,  relate  to  the  application  of  moneys  to  a 
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''  sinking  fund  for  the  repayment  of  the  principal  moneys  of  the 
**  debt,  and  are  contained  in  the  4th  section  of  ^  The  Mersey 
^'  Doeks  Money  Act,  1869/  ''  And  then  it  provides,  ^*  In  order  to 
^'  make  proTision  for  the  repayment  of  the  principal  moneys 
''  which  have  already  been  borrowed  or  which  may  hereafter  be 
''  borrowed  by  the  Board  imder  the  authority  of  Parliament, 
'^  be  it  enacted^  that  after  payment  in  each  year  of  all  charges 
''  and  expienses  attending  the  collection  of  rates,  or  incidental 
''thereto  or  to  the  recovery  thereof,  and  after  payment  of  all 
"  interest  accruing  due  on  moneys  for  the  time  being  forming 
*'  a  charge  upon  such  rates,  and  of  the  dock  annuities  authorised 
''to  be  granted  by  the  Board,  and  after  payment  of  all  charges 
"  and  exi>enses  of  supx>orting,  maintaining,  and  repairing  the 
"  works  authorised  to  be  erected,  established,  and  maintained 
"  by  the  Board,  and  of  the  general  management  of  the  Mersey 
"  Dock  Estate,  and  of  all  reasonable  expenses  necessary  for  con- 
"  ducting,  securing,  preserving,  improving,  amending,  main- 
"  taining,  and  protecting  the  same,  the  Board  shall  yearly  and 
"  every  year  subsequent  to  the  24th  day  of  June  1860  apply 
"  the  surplus,  if  any,  of  the  rates  which  shall  remain  ixi  tiieir 
"  hands  after  such  payments  as  aforesaid  to  the  extent  of 
^'  100,000Z.,  or  such  less  amount  as  the  said  surplus  shall  be 
"  equal  to,  in  or  towards  the  repayment  of  some  or  any  of  the 
"  principal  moneys  which  shall  then  be  due  and  owing  on  the 
*'  security  of  the  rates,  and  which  shall  then  have  become  due 
"  and  payable,  and  in  the  purchasing  up  and  extinguishing  of 
^'  the  Mersey  Dock  annuities  which  may  be  then  existing 
"  according  to  the  respective  priorities."  I  think  that  is  all  of 
that  section  I  need  read.  Then,  "  The  Appellants,  as  directed 
"by  the  before-mentioned  Act,  1867,  make  up* year  by  year 
"  an  account  showing  their  total  receipts  and  expenditure,  and 
"  the  appropriation  of  the  surplus  (if  any)  of  the  former  over 
^'  the  latter.  If,  after  pavment  of  interest  on  the  debt,  and 
^'  providing  for  the  prescrioed  sum  to  be  placed  to  the  sinking 
"  fund  account,  there  remains  any  balance  to  the  credit  of  the 
"  general  account,  the  amount  is  carried  forward  to  the  next 
^'  year's  account  and  employed  for  the  general  purposes  of  the 
"  trust,  and  in  meeting  accruing  liabilities.  In  the  annual 
"  account  which  was  made  up  to  the  1st  July  1872,  the  total 
"  amount  of  the  net  receipts  of  the  Api>ellants  was  697,964Z., 
^'  and  out  of  that  sum,  after  providing  for  the  payment  of 
"  interest  on  the  debt,  the  sum  of  100,0002.  was  placed  to  the 
"  sinking  fund  account,  and  a  surplus  was  carried  forward  to 
"the  next  year's  account.  By  the  Act  36  &  37  Victoria, 
"  chapter  18,  .income  tax  at  the  rate  of  threepence  in  the  pound 
"  was  imposed  for  the  year  commencing  the  6th  day  of  April 
^'  1873  in  respect  of  all  property,  profits,  and  gains  mentioned 
"  or  described  as  chargeable  under  Schedules  A,  C,  D,  or  E  of 
"  the  Act  16  and  17  Victoria,  chapter  34."  Then  it  proceeds 
to  quote  the  terms  of  the  Income  Tax  Act  in  Schedule  A.  I  do 
not  suppose  it  can  be  disputed  for  a  moment  that  this  is  a 
property  which  in  itself  naturally  is  taxable  within  the  Income 
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Tax  Acts ;  that  is  to  say,  apart  from  the  persons  by  whom  it  is  ^q^J^kYnd 
held,  and  the  purpose  to  which  it  is  to  be  applied,  it  is  taxable.      habboub 
The  Master  of  the  Rolls.— I  do  not  thinX  anybody  would  con-  f^^^  * 
tend  that  the  priyate  owner  of  a  dock  could  not  be  taxable.  ' 

The  Solicttor-General. — ^No,  my  Lord;  it  would  be  imx>ossibIe 
to  contend  so;  and  the  value  is  to  be  ascertained  by  Bule  3, 
number  3,  that  is  to  say,  it  is  to  be  the  annual  Talue  of  the  profit 
<A  the  preceding  year.  That  is  the  language.  The  general 
rule,  as  your  Lordships  remember,  is  to  take  the  annual  value 
of  lands  and  tenements,  and  iio  forth,  and  see  what  we  will  let 
for.  That  is  not  to  apply  to  certain  specified  properties,  such  as 
•docks.  The  annual  value  is  to  be  taken  to  be  the  profit  of  the 
preceding  year. 

The  Master  of  the  Rolls. — ^You  say  the  word  '^  profits  "  in  the 
Income  Tax  Act  means  surplus  after  paying  interest. 

The  Solicitor-General. — ^Tes,  my  Lord. 

The  Master  of  the  Rolls. — That  it  does  not  matter  to  what 
purpose  their  profits  are  applied. 

The  Solicitor-General. — ^Yes,  and  that  the  only  exemptions  are 
those  in  the  Act,  such  as  public  hospitals.  The  mere  fact  that 
it  is  for  a  charitable  purpose  would  not  exempt  it  from  the 
special  provision. 

The  Mobster  of  the  Rolls. — ^I  know  there  has  been  a  very  strong 
contest  about  that  exemption. 

The  Solicitor-General. — ^Then  it  sets  out  how  the  question 
arose;  that  they  made  the  return  returning  only  the  amount 
which  they  paid  in  interest. 

Lord  Justice  Brett. — ^The  duty  is  as  to  100,0001.  or  rather 
more,  is  not  itP 

The  Solicitor-General. — ^Tes,  my  Lord.  They  paid  only  upon 
their  interest  they  paid  to  the  bondholders,  that  was  532,0002. ; 
but  their  surplus  was  697,0002.,  and  the  surveyor  of  taxes  con- 
tended the  question  in  dispute  should  extend  to  697,0002. ;  there- 
fore the  question  in  dispute  is  166,0001. 

Lord  Justice  Brett. — That  was  the  sinking  fund.  What  was 
the  restP 

Tlie  Solicitor-General. — ^The  rest  was  what  they  would  carry 
over  to  the  next  year's  balance. 

Lord  Justice  Brett. — ^Do  they  say  they  are  not  to  pay  for  that  P 
The  Solicitor-General. — ^Tes,  my  Lord. 

Lord  Justice  Brett. — ^There  may  be  a  distinction  between  the 
two  sums. 

The  Solicitor-General. — ^Tes.  They  say  there  is  no  distinc- 
tion. After  paying  the  sinking  fund  it  is  to  be  applied  in 
reducing  their  rates,  and  when  the  rates  are  dealt  with  they  are 
to  lower  the  rest,  so  that  they  would  say  there  is  no  distinction 
between  the  two.  The  Legislature  described  how  the  surplus  is 
to  be  applied.  That  is  the  question  I  have  to  address  your  Lord- 
ships upon. 
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Lard  Justice  Brett, — ^There  are  neffative  words. 
Dock  and  ,  .   .  ^  ' 

Habboub  The    Solicitor^Generdl.'—Yes,     **  Except    a«    aforesaid,    such 

BoABD  V.  * '  moneys  shall  not  be  applied  by  the  Board  for  any  otber 
uoAs^  t(  piijpQg^  whatsoever."  Now,  my  Lords,  I  first  of  all  sulmiit 
that  this  is  a  property  in  its  nature  taxable.  That,  I  sui^ose,. 
could  not  be  djsputed  for  a  moment.  Next,  that  it  is  dMr  on 
the  authorities  that  the  fact  that  dues  are  to  be  received  by  a 
corporation  who  are  trustees  only  for  public  purposes,  and  are 
trustees  to  apply  it  to  those  public  purposes,  does  not  prevent  its 
being  taxable  to  the  income  tax.  Let  me  call  yotir  Lordship's 
attention  to  the  decisions. 

The  Master  of  the  Rolls, — Go  to  the  Act  of  Parliament.  What 
is  there  in  the  Act  to  exempt  anybody? 

Th^  Solicitor-General. — ^There  is  nothing,  my  Lord.  Tour 
Lordship  will  find  the  only  exemptions  are  nuniber  6  in  the 
rules,  section  61  of  the  Act  of  the  6th  and  6th  Victoria,  chapter  35. 

The  Master  of  the  Rolls. — First,  you  must  get  the  charging 
part. 

The  Solicitor-General. — First,  I  will  give  your  Lordships  the- 
charging  part.     The  charging  part  is  in  section  60. 

Lord  Justice  Brett. — What  is  that  statute  P 

The  Solicitor-General. — I  will  not  say  this  is  the  original 
statute,  because  there  were  prior  Income  Tax  Acts  in  G^rge 
the  Third's  time,  but  it  is  the  Income  Tax  Act  which  has  beeik 
re-enacted  year  by  year,  and  section  60  says:  '**  That  the  duties 
''  hereby  granted  and  contained  in  the  said  schedule  marked  A 
^' shall  be  assessed  and  charged  under  the  following  rules,"  and 
so  on.  The  first  rule.  No.  1,  is  ''  The  annual  value  of  lands, 
''  tenements,  hereditaments,  or  heritages  charged  under  Schedule 
''  A  shall  be  understood  to  be  the  rent  by  the  year  at  which 
"  the  same  are  let  at  rack  rent,  if  the  amount  of  such  rent  shall 
''have  been  fixed  by  agreement  commencing  within  the  period 
''  of  seven  years  preceding  the  fifth  day  of  April  next  before 
''  the  time  of  making  the  assessment,  but  if  the  same  are  not  so 
''  let  at  rack  rent,  then  at  the  rack  rent  at  which  the  same  are 
"  worth  to  be  let  by  the  year;  which  rule  shall  be  construed  to 
'*  extend  to  all  lands,  tenements,  hereditaments,  or  heritages, 
"capable  of  actual  occupation,  of  whatever  nature,  and  for 
*'  whatever  purpose  occupied  or  enjoyed,  and  of  whatever  value, 
''  except  the  properties  mentioned  in  No.  2  and  No.  3  of  this 
"schedule."  That  is  the  first  general  rule;  it  is  beyond  the 
annual  value  at  which  the  land  might  be  let  at  the  rack  rent. 
Then  No.  3  is,  "  Rules  for  estimating  the  lands,  tenements, 
"  hereditaments,  or  heritages  herein-after  mentioned  which  are 
"  not  to  be  charged  according  to  the  preceding  general  rule. 
'*  Tlie  annual  value  of  all  the  properties  herein-after  described 
'*  shall  be  understood  to  be  the  full  amount  for  one  year,  or  the 
'*  averajje  amount  for  one  year,  of  the  profits  received  therefrom 
*'  with  ill  tho  respective  times  herein  limited." 
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Lard  JuMtice  firee*.— What  section  is  thatP  SS!f^.« 

DOCK  AVD 

The  Soltcitor^General, — That  is  the  same  section — rule  3  of  Habboue 
section  60.     Yonr  Lordship  knows  it  is  assessed  nnder  Schedules  ^^^  *' 

A.,  B.y  C,  and  D.,  and  Schedule  A.  commenced  at  section  60,  and         

contains  all  the  rules;  and  the  rule  under  which  this  is  to  be 
assessed  is  rule  No.  3  of  No.  3.  '^  Of  iron  works/'  and  other 
things,  *^  docks,  drains,  and  levels,  fishings,  rights  of  markets 
"  and  fairSy  tolls,  railways  and  other  ways,  bridges,  ferries,  and 
'*  other  concerns  of  the  like  nature  from  or  arising  out  of  the 
''  lands,  tenements,  hereditaments,  or  heritages,  on  the  profits 
' '  of  the  year  preceding. ' ' 

The  Master  of  the  Rolls. — Now  go  on. 

The  Solicitor-General. — **  The  duty  in  each  of  the  last  three 
''rules  to  be  charged  on  the  person,  corporation,  company,  or 
'*  society  of  persons,  whether  corporate  or  not  corporate,  carrying 
''  on  the  concern,  or  on  their  respective  agents,  treasurers,  or 
'*  other  officers  having  the  direction  or  management  thereof,  or 
''being  in  receipt  of  the  profits  thereof  on  the  amount  of  the 
''  produce  or  value  thereof,  and  before  paying,  rendering,  or  dis- 
*'  tributing  the  produce  of  the  value  either  between  the  different 
''persons  or  members  of  the  corporation,  compcny,  or  society 
"  engaged  in  the  concern,  or  to  the  owner  of  the  soil  or  property, 
"or  to  any  creditor  or  other  person  whatever  having  a  claim  on 
"or  out  of  the  said  profits;  and  all  such  persons,  corporations, 
''  companies,  and  societies  respectively  shall  allow  out  of  such 
"produce  or  value  a  prox>ortionate  deduction  of  the  duties  so 
"  charged."     That  is,  the  persons  to  whom  it  is  paid. 

The  Master  of  the  Bolls. — Tou  see,  that  makes  it  paid  by  the 
corporation  carrying  on  the  concern  before  paying  the  profits  to 
anybody  else. 

The  Solicitor'General. — Tes,  My  Lord. 

The  Master  of  the  Rolls. ^^ThBi  is  expressly  enacted? 
The  Solidtor-Generai. — Yes,  My  Lord. 

The  Master  of  the  Rolls. — In  a  subsequent  part  of  the  private 
Act  you  will  say  it  repealed  that? 

The  Solicitor^General. — Certainly;  but  I  shall  take  a  higher 
ground  than  that.  I  think  it  would  be  a  very  dangerous  doctrine 
to  admit,  that  any  provision  in  the  private  Act  of  Parliament  as 
to  the  way  in  which  money  is  to  be  dealt  with,  excludes  general 
legislation. 

The  Master  of  the  Rolls. — It  is  a  private  Act,  and  does  not 
affect  the  general  law.. 

The  Solicitor'General. — Yes.  Your  Lordship  sees,  when  a 
private  Act  of  that  sort  is  passed,  the  parochial  people  may 
watch  their  interest,  but  there  is  no  one  to  watch  the  interest  of 
the  Revenue.  It  is  a  very  dangerous  doctrine  *to  which  sanction 
is  given*' by  the  Court  below,  that  people,  by  getting  a  private 
Act  of  Parliament,  could  withdraw  money  from  taxation  by 
providing  how  money  should  be  applied. 
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Lord  Justice  BrwU. — Th/t  general   Act  does  not  repeal  the 

principal  wordi  of  the  priTate  Act,  that  is  the  mle,  is  not  it^ 

BoAXDr.  The  SoUcUoT-General. — ^Tes,  if  they  were  the  woids  in  ihe 

'i^ocMM^         general  Act  or  in  tibe  private  Act.     If  they  were  inconsistent 

with  one  another,  so  that  it  was  dear  the  two  were  in  conflict,  I 

agree  it  wonld  be  so. 

The  Master  jof  the  BoUs. — Snxipose  the  word  **  ezpttsses  "  was 

not  there,  yon  say  **  the  income  "  meant  the  net  income,  and  that 

they  would  not  go  to  the  inhabited  house  duty,  becanse  die  Act 

directed  the  applicatim  of  their  income. 

The  SoliciioT'General. — Quite  so.  It  mast  b^  always  sobject 
to  the  general  law  as  to  general  taxes,  unless  thrae  are  winrds 
exclndi^  that.  Unless  the  money  is  to  be  expended  in  a  parti- 
cular  way,  it  must  be  subject  to  all  general  charges,  unless  the 
words  exclude  that. 

Lord  Justice  Brett. — The  quiBstum  is,  whether  there  are  words 
here  excluding  it. 

The  Master  of  the  Rolls. — The  question  is  whether  it  does  not 
mean  net  inomie. 

Lord  Justice  Brett. — Suppose  the  word  ''  expenses  "  does  not 
include  income  tax, — ''  except  as  aforesaid,  such  mon^s  shaU 
'*  not  be  applied  for  any  other  purpose  whatsoever." 

The  Solicitor^General. — I  should  say,  even  if  "  expenses  "  did 
not  include  it,  that  that  exception  would  be  implied;  that  you 
would  not  read  an  Act  of  Parliament  which  reidly  is  |»ocured 
by  the  parties,  nobody  watching  the  public  interest;  you  would 
not  read  it  as  providing  that  they  might  in  that  way  eacaipe 
taxation  unless  there  were  express  words  x>rotecting  them. 

The  Master  of  the  Rolls, — ^The  Act  regulates  the  rights  of  the 
creditors  of  the  corporation  as  between  thanselves  and  the  ctx- 
poration  ? 

The  Solicitor-General. — ^Tes,  my  Lord. 

Lord  Justice  Brett. — ^I  should  like  you  to  define  the  word 
**  expenses." 

The  ,Solicitor-General. — I  have  no  hesitation  in  submitting  it 
comes  within  the  word  ''  expenses,"  becatuse  I  say  it  is  clear  this 
Act  preserves  the  liability  to  parochial  rates.  There  is  no  express 
provision  for  parochial  rates,  they  must  be  intended,  to  be  pro- 
vided for  somehow,  and  in  payment  of  private  expenses  is  the 
onl}'  way  to  describe  them. 

The  Master  of  the  Rolls. — It  is  the  widest  word  known  to  the 
English  Law. 

The  Solicitor-General. — Yes,  my  Lord. 

Lord  Justice  0r6tt.~What  you  must  answer  is  this:  those 
who  inserted  that  section  must  have  supposed  if  it  were  not 
there  the  parochial  taxes  would  be  shut  out  by  the  negative 
words. 

77/6  Solicitor-General. — I  should  not  assume  that.  Knowing 
wlint  one  kuows  of  the  way  in  which  private  Acts  are  conducted. 
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I  should  say  that  provision  was  tibere,  because  the  local  autho-  j^^^^  ^^^ 
rities  were  watching  to  get  a  clause  put  in  to  make  it  clear  that  habbouk 
their  interests  were  not  in  any" way  affected.  Boabd  «» 

Lord  Justice  Brett. — They  would  not  leave  them  open  to  this     ^^^^ 
argument. 

The  Solicitor-General. — No,  my  Lord;  but,  of  course,  nobody 
is  interested  in  the  general  revenue  in  the  way  a  local  authority 
is.  If  that  were  so,  you  would  want  to  have  ike  Treasury  repre- 
sented in  every  fight  about  a  private  Bill.  People  would  put 
into  a  private  Bill  provisions  as  to  the  payment  of  money,  and 
say*  "  We  have  not  provided  for  any  way  of  pa3ring  our  debts, 
*'  and  therefore  we  cannot  pay  a  tax  to  the  country." 

Lord  Justice  Brett. — ^Does  not  the  -solicitor  to  the  Treasury 
watch  the  Bills  P 

The  Solicitor-General. — No;  it  would  be  too  tremendous  a 
job.  There  are  hundreds  of  Bills  brought  ;before  the  House 
every  session  which  he  considers  he  has  no  concern  with,  it  is 
only  affecting  the  private  body. 

The  Miuter  of  the  Rolls. — I  am  not  sayipg  whether  you  are 
bound  at  all.  The  question  is,  whether  the  Crown,  is  bound  by 
these  Acts.  If  you  are  going  to  deprive  the  Crown  of  its  right  to 
tax,  you  must  deprive  it  by  so  many  words.  . 

Lord  Justice  Brett. — The  Crown  has  no  right  to  tax,  they  are 
the  ffrant  to  the  Queen. 

The  Solicitor-General. — ^The  General  Act  grants  it  to  the 
Crewii  for  all  property  of  every  description;  and  what  you 
would  be  doing  by  the  private  Act  would  be  to  abstract  part  of 
the  property. 

The  Master  of  the  Rolls. — If  there  had  been  no  arrangement 
between  the  Crown  and  Parliament  for  the  disposal  of  the  taxes 
they  would  be  part  of  the  general  revenue  of  the  Crown,  just  as 
the  old  aids,  and  so  on,  were  in  old  times. 

Lord  Justice  Brett. — You  would  have  to  argue  it  in  this  way : 
'^  The  Legislature  had  declared  this  income  was  to  be  applied  to 
*^  particular  purposes,  and  to  no  other,  and  then  afterwards 
'^  the  same  Legislature  would  make  a  general  Act  with  regard 
^^  to  income  tax."  Would  the  doctrine  of  tha  rights  of  the 
Qrown  come  in,  or  would  it  come  in  the  ordinary  rule,  that 
general  words  in  a  private  Act  do  not  override  particular  words 
in  another  Act? 

The  Solicitor-General. — Th^y  do  not  override  general  words ; 
but  this  has  nothing  to  do  with  taxing.  This  is  a  mode  of  taxing 
corporated  property.  Then  came  a  taxing  Act,  which  deals  with 
corporate  property,  with  certain  exceptions,  and  this  is  not 
within  those  exceptions. 

The  Master  of  the  Rolls. — There  was  at  this  time  a  taxing 
Act. 

lA>rd  Justice  Brett. — ^If  this  private  Act  had  been  in  terms 
*'  the  corporation  shall  not  pay  any  present  or  future  income 
•Max — -" 
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JJJI^J^  The  Solicitor'General.-^The  Crown   would  then   have   giyen 

its  assent  to  the  thing  itself.     There  is  an  Act  expressly  deeding 


BoABD  V.         with  the  revenue  to  which  the  Crown  has  given  its  assent. 

The  Master  of  the  BoUi. — ^There  are  plenty  of  decisions  on 

that.     The  Crown  need  not  be  named  in  so  many  words.     We 
had  a  case  imder  the  Bankruptcy  Act  of  that  kind. 

Mr.  Bingham. — ^Yes,  my  Lord;  that  was  the  Postmaster- 
General  in  re  Bonner. 

The  Master  of  the  RoUs. — ^Yoa'will  find  it  completely  esta- 
blished that  you  cannot  take  away  the  light  of  the  Crown,  either 
without  express  words  or  equivalent  words. 

The  Solidtor-Oeneral. — ^Tes,  my  Lord. 

Lord  Justice  Cotton. — Does  this  prevent  the  application  of 
the  moneys  in  'discharge  of  any  liability  not  arising  fitmi  their 
own  contract,  but  from  an  ^eternal  Act  of  Parliament?  Is  not 
it  what  contracts  they  are  to  enter  into  to  be  paid  this  money? 

The  Master  of  the  Rolls. — Suppose  a  tort  committed? 

The  Solicttor-Oeneral. — They  have  been  held  liable  in  Jones 
.  V.  The  Mersey  Docks. 

The  Master  of  the  BoUs. — If  it  is  not  under  the  word  ''  ex- 
penses/' under  what  word  is  itP 

The  Solicitor-Oenerdt. — I  see  not  under  what  they  pay  their 
8er\'ants  if  it  is  not  under  "  expenses." 

Ijord  Justice  Brett. — ^I  understand  that  argument;  but  it  was 
the  argument  you  were  putting  which  frightened  me.  To  say 
the  taxes  granted  by  Parliament  are  the  property  of  the  Crown, 
so  as  to  bring  in  that  thing,  is  a  doctrine  that  startles  me  so 
strongly  that  I  differ  from  it. 

The  Solicitor-General. — I  do  not  think  it  necessary  in  this 
case,  but  I  should  most  strenuously  insist  that  by  no  private  Act 
of  Parliament  could  you,  by  expressly  providing  it  should  be 
applied  in  a. particular  way  and  no  other,  and  even  if  you  do  not 
use  the  words  payment  of  taxes,  exclude  the  liability  to  tax. 

The  Master  of  the  Rolls. — ^Tou  know  by  history  that  some 
of  the  old  aids  granted  to  the  Crown  were  so  much  hereditary 
to  the  Crown  that  the  Crown  granted  them  to  subjects.  The 
Humber  dues  were  so  granted. 

The  Solicitor-General. — ^Tes,  my  Lord. 

Lord  Justice  Brett. — If  we  had  been  arguing  this  in  the 
time  of  Queen  Elizabeth  I  would  not  have  stated  my  opinion, 
because  my  head  might  have  been  off,  but  I  can  now  state  my 
opinion. 

The  Solicitor-General. — ^I  think  that  this  can  be  determined 
on  narrower  grounds,  because  nobody  can  dispute  that  this  Act 
can  l>e  applied  in  the  way  directed,  after  they  have  paid  their 
ordinary  debts,  the  debts  of  their  servants,  to  officers,  and  their 
solicitor's  bills. 

The  Master  of  the  Rolls. — You  say  the  intendment  of  the  Act 
is  not  that  the  Corporation  shall  allow  execution  to  go  against 
their  property. 
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The  Solicitor-General, — ^No,  my  Lord.  MKBasT 

**  Dock  asb 

The  Matter  of  the  Bolls. — If  they  could  not  pay  Queen's  taxes  Habbove 
or  assessed  taxes  a  levy  can  be  made.                                                     Luc^  ** 
Lord  Justice  Brett. — It  has  been  held  they  are  liable.  

The  Solicitor-General. — Yes,  that  was  in  Jones  v.  The  Mersey 
Docks.     It  was  held  they  were  liable. 

The  Master  of  the  Rolls. — I  must  say  for  myself  I  prefer  not 
to  look  at  the  sections.  We  may  treat  it  it  does  not  regulate 
their  title  as  regards  third  parties  by  what  I  may  call  a  title 
paramount. 

The  Solicitor-General. — That  is  my  contention,  my  Lord, 
ihat  it  was  a  priyate  Act,  and  was  not  intended  to  deal  with 
such  a  question  as  the  liability  to  taxation  to  prctperty  which 
undoubtedly  comes  within  the  general  liability.  Tour  Lordships 
will  find  in  paragraph  8,  the  Act  of  1859,  in  reference  to  ex- 
penses, is  a  little  wider  in  its  terms  than  the  Act  of  1857.  It 
is  in  these  terms,  ''  All  charges  and  expenses  of  supporting,  maiu- 
"  taining,  and  repairing  the  works  authorised  to  be  erected, 
''  established,  ^nd  maintained  by  the  Board,  and  of  the  general 
^*  management  of  the  Mersey  Dock  Estate,  and  of  all  reason- 
^'able  expenses  necessary  for  conducting^,  securing,  preserving,^ 
**  improving,  amending,  maintaining,  and  x^rotecting  the  same, 
'*  the  Board  shall  yearly  and  every  year — "  I  should  submit 
that  under  those  words  they  ,can  certainly  pay  their  taxes ;  that 
they  would  still  come  within  those  words.'  I  forget  whether  I 
gave  your  Lordships  the  reference  to  the  exempting  clause. 

TJie  Master  of  the  Rolls.— V[o. 

The  Solicitor-General. — It  is  number  six. 

The  Master  of  the  Rolls. — ^These  words  are  very  common, 
especially  in  Acts  where  the  estates  are  vested  in  trustees  to  p^y 
debts,  nobody  says  anything  about  taxes. 

The  Solicitor-General. — And  I  find  in  Corporation  Acts  it 
is  a  common  thing  to  find  the  corporate  fund  especially  applied 
to  such  and  such  a  purpose  and  no  other ;  and  yet  if  you  look  to 
those  purposes  one  of  them  is  not  the  payment  of  taxes ;  and 
your  LordshijMs  know  in  the  General  Municipal  Corporations 
Act,  with  regard  to  the  borough  funds  that  are  not  especially 
appropriated,  it  is  provided  that  the  surplus  shall  be  applied  for 
the  publio  benefit  of  the  inhabitants  and  improvement  of  the 
borough.  Several  cases  have  arisen  where  they  have  tried  to 
do  something  which  the  Court  have  held  is  not  within  the 
public  benefit  or  improvement  of  the  borough;  there  is  a 
surplus  of  the  borough  fund  after  providing  for  all  specific 
things,  and  then  the  Legislature  have  provided  that  sxirplus  shall 
be  charged  under  the  direction  of  council  for  the  benefit  of  the 
public  and  improvement  of  the  borough.  There  was  a  case  the 
other  day  when  the  Corporation  gave  an  entertainment  to 
General  Grant  when  he  came  to  Sxinderland,  and  <lie  question 
was  raised  whether  that  was  for  tlie  benefit  of  the  inhabitants; 
and  there  have  been  several  cases  \Yhere  the  Coxirts  have  held 
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things  have  been  outside  the  powers.       I  mean,  wken  you  have 
DooK.4n>       these  proTisions  as  to  how  the  money  shall  be  spent  it  always 
l^j^S!?"       means  after  payment  o{  necessary  expenses. 
bjOAB.  'The  Master  of  the  HoUs. — ^What  th^  are  liable  to  authorise? 

The  Solicitar-General. — ^Yes,  it  is  what  they  have  to  dispose 
of  after  discharging  all  legal  liabilities. 

The  Master  of  the  RoUs, — ^Yes,  the  words  ''  to  be  applied  to 
any  purx)ose  whatsoever  "  are  only  applied  inter  se. 

The  Solicitor-General. — I  will  now  give  your  Lordship  the 
exemption  in  the  Income  Tax  Acts.       They  are  ocmtained  in 
section  61.       They  exempt  ''  any  college  or  hall  in  any  of  the 
universities   in   respect   of   the   public   buildings   and   office 
belonging  to  such  college  or  hall,  and  not  occupied  by  any 
**  individual  member  thereof ,  or  by  any  person  paying  rent  f<Nr 
''  the  same."       This  is  what  one  may  call  the  pmblic  parts  as 
distinguished  from  the  private  rooms.      **  And  for  the  repairs  of 
*'  the  public  buildings  and  <Aoes  of  such  college  or  hall,  and  the 
''  gardens,  walks,  and  grounds  for  recreation  rex>aired  and  main- 
tained by  the  funds  of  such  coSlege  or  hal}.''    Then,  '*  Or  on 
any  hospital,   public  school,  or  almshouse  in  respect  of  the 
''  public  buildings,  offices,  and  premises  belongingi  to  such  hos- 
''  pital,  public  school,  or  almshouse,  and  not  occupied  by  any 
*'  individual  officer  or  the  master  thereof."     Then,  ''  Any  build- 
ing the  property  of  any  literary  or  scientific  institution  used 
solely  for  the  purposes  of  such  institution."     And  then,  ''  Or 
"on  the  rents  and  profits  of  lands,  tenements,  hereditaments, 
'^  or  heritages  belonging  to  any  hospital,  public  school,  or  alms- 
'^  house,  or  vested  in  trustees  for  charitable  purposes  so  far  as 
"  the  same  are  applied  to  charitable  purposes."     Those  are  the 
only  exemptions. 

The  Master  of  the  Rolls. — It  is  plain  that  the  general  words 
include  everybody  edse. 

The  SoUcitor-GeneraL — ^Tes,  and  include  those  too  but  for  the 
si)ecial  allowance  that  is  to  be  made.  Of  course  in  all  those 
cases  they  would  only  have  power  to  apj>ly  their  funds  to  the 
purposes  for  which  they  are  trustees. 

The  Master  of  the  Rolls, — And  frequently  by  Act  of  Parlia- 
ment. Many  of  these  charities  are  governed  by  Act  of  Parlia- 
ment. 

Th^  Solicitor-General. — Yes,  my  Lord.  Now  I  was  going  to 
call  your  Lordship's  attention  to  th6  Attorney-General  v.  Black 
upon  the  point  whether  the  funds  would  be  taxable.  That  waa 
in  the  Exchequer  Chamber. 

The  Master  of  the  Rolls, — Is  there  any  distinction  between  an 
Act  of  Parliament  directing  it  to  be  applied  to  a  given  purpose 
and  any  other? 

The  Solicitor-General, — No,  my  Lord. 
The  Master  of  the  Rolls. — ^You  exempt  any  other  purpose  ? 
The  Solicitor-General. — ^Yes,  and  you  can  get  by  injunction 
the  other  purpose. 


it 


t€ 
it 
ti 


uin>SB  THE  Taxes  Management  Act,  1880.  407 

Lard  Justice  Brett. — I  do  not  know  whether  you  want  to  have  ©oot^d 
the  unanimous  opinion  of  the  Court,  but  if  you  do  so  you  must  Hasboub 
satisfy  every  member  of  it.  Boabd  r. 

The  Solicitor •Oeneral. — I  hope  to  do  so.  I  will  call  your  — ^ 
Lordship's  attention  to  the  Attomey-General  v.  Blacky  and  I  say 
there  is  no  difference  in  principle  applicable  to  this  case.  It  is 
reiM>rted  in  the  Law  Beports,  6th  Exchequer,  at  page  308,  ^'  By 
13th  Oeorge  III.,  chapter  34,  a  power  was  given  to  the  Im- 
provements-Commissioners for  Brighton  to  levy  a  duty  of  6d. 
on  every  chauldron  of  coals  iMided  on  the  beach  or  brought 
into  the  town  for  the  purpose  of  erecting  and  maintaining 
groyns,  &c.  against  the  sea.  By  subsequent  Acts  the  duty 
*'  was  continued  and  increased,  and  by  6  G^.  lY.,  chap.  179,  it 
**  was,  together  with  rates  which  the  Commissioners  were  em<- 
**  powered  to  levy,  market  tolls,  &c.,  to  form  a  common  fund  for 
**  the  general  purposes  of  the  Act,  which  included  paving,  light- 
**  ing,  watching,  and  the  maintenance  of  groyns  and  other  sea 
"  works.  Held  (affirming  the  judgment  of  the  Court  below) 
**  that  the  Corporation  (who  had  succeeded  to  the  rights  of  the 
''  Conunissioners)  were  liable  to  pay  income  tax  in  respect  of  the 
*^  coal  duly."  Now,  the  judgment  was  that  of  Mr.  Justice 
*^  Byles,  Mr.  Justice  Blackburn,  Mr.  Justice  Keating,  Mr.  Justice 
Mellor,  Mr.  Justice  Montague  Smith,  and  Mr.  Justice  Lush. 
Mr.  Justice  Blackburn  says  this,  and  there  is  an  observation  of 
his  Lordship's  very  much  in  point  here,  ^*  The  question  is  i^  to 
"  the  construction  of  the  6th  and  6th  Victoria,  cap.  35."  That  is 
the  income  tax.  The  learned  judge  referred  to  section  60, 
Schedule  A.,  that  is  the  one  we  are  dealing  with,  and  section  100, 
Schedule  D.  '^  The  words  in  this  latter  section  are  very  exten- 
''  sive.  My  brother  Martin  says,  ^  It  seems  impossible  that  any 
net  could  be  extended  more  widely;  every  possible  source  of 
income  seems  included.'  Not,  however,  that  every  kind  of 
income  derived  by  a  corporation  in  whatever  way  it  may 
''  come  to  them  would  be  included  in  it.  They  would  not  be 
*'  liable  except  in  respect  of  something  of  the  same  nature  and 
"  kind  as  what  had  been  previously  mentioned ;  not,  for  instance, 
'^  in  respect  of  a  borough  rate,  a  poor  rate,  or  a  highway  rate, 
'^  because  these  are  not  within  the  analogy  of  ^  property  or 
"'profit'  previously  described.  The  question  then  is  whether 
''  this  particular  income  does  come  within  the  description  of 
"  '  property  or  profit,'  and  after  listening  attentively  to  the 
**  argument  for  the  Api)ellants,  I  have  come  to  the  conclusion 
'^  tibat  it  does.  The  mention  of  '  rights  of  markets  and  fairs  ' 
'*  and  '  tolls  '  in  Schedule  A.,  No.  III.,  shows  the  intention  of  the 
**  Legislature  to  include  in  the  general  sweeping  words  of 
''  Schedule  D.  sources  of  income  similar  to  these.  Harbour  and 
"  port  dues,  therefore,  originally  granted  to  the  owners  of  the 
'^  ports  being  ejusdem  (generis,  with  market  dues  and  tolls, 
*'  would  be  included  in  those  general  words.  The  question, 
"  therefore,  is  whether  the  rate  or  dutj*  in  this  case  is  of  the 
**  same  sort  or  kind  as  harbour  or  port  dues.       I  observe  in 
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passing  that  the  fact  of  the  proceeds  of  the  rate  being  brought 
into  a  common  fund,  which  also  includes  other  kinds  of  income 
that  are  not  subject  to  incQme  tax,  does  not  affect  the  question; 
for  the  true  principle  in  that  adopted  in  Mersey  Docks  and 
Harbour  Board  v.  Cameron,  that  if  the  fund  is, in  its  nature 
subject  to  taxation,  it  remains  so  subject  notwithstanding  its 
proceeds  are  to  be  applied  to  public  purposes,  and  the  proceeds 
which  are  to  be  so  applied  are  what  remain  after  discharirini? 
the  burden  to  which  it  is  subject." 

The  Master  of  the  Rolls.— Who  is  that  ? 

The  Solicitor-GeneraL — ^Lord  Blackburn  in  this-  case  of  the 
Attorney-General  v.  Black,  "  That  circumstance  therefore  fur- 
'^  nishes  no  ground  of  distinction.  Taking  this  rate  or  duty 
**  then  independently  of  that  consideration  it  is  strictly  ejusdem 
"  generis  with  tolls  and  dues."  That  was  whether  this  rate  was 
a  toll  or  due  or  was  a  highway  rate. 

Lord  Justice  Brett, — Is  he  dealing  with  a  private  Act  or  a 
local  Act  which  had  negative  words  in  it  P 

The  Solicit  or 'General, — Jfo;  there  were  no  negative  words  in 
it,  but  there  were  positive  words  in  it. 

The  Master  of  the  Rolls. — I  cannot  see  the  distinction,  that  if 
one  were  to  be  applied  in  the  payment  of  A.,  a  man  might  be 
restrained  by  injunction  from  paying  it  to  B. 

The  Solicitor-General. — The  other  judgments  are  to  the  same 
effect.  Now,  I  say  that  case  is  undistinguishable  from  the 
present.  There  it  was  received  by  trustees,  who  were  to  apply 
it  to  certain  specified  purposes.  True,  it  did  not  say  to  no  other, 
but  it  specified  the  purposes.  Therefore  that  is  equal  to  saying 
it  was  to  apply  to  no  other. 

Lord  Justice  Brett.— ThiB  is  all  upon  the  supposition  that  the 
income  tax  is  not  within  the  word  **  expenses."  Do  you  argue 
it  would  be  right  to  strike  out  o?  this  Act  of  Parliament  the 
T^ords  **  and  except  as  aforesaid  "?  That  is,  the  application  of 
the  money  having  been  directed  to  particular  thing^,  "  and,  as 
**  aforesaid,  such  moneys  shall  not  be  applied  by  the  Board  for 
*'  any  other  purpose  whatsoever." 

The  Solicitor-General. — I  should  certainly  say  in  the  case  I 
am  dealing  with,  I  say  in  tjie  case  of  a  private  Act  dealing  with 
the  application  and  distribution  of  moneys  received  by  a  cor- 
poration or  private  person,  you  could  not  be  jiermitted  so  to 
construe  the  words  as  to  exclude  the  .liability  to  a  tax. 

The  Master  of  the  Rolls. — Those  words  have  a  meaning.  They 
are  not  meaningless.  They  apply  to  a  special  Act  pioyiding  for 
purposes.  When  you  have  an'  Act  of  Parliament  directing  all 
the  money  to  be  applied  to  a  certain  thing,  the  words  are  abso^ 
lutely  meaningless,  because  the  first  words  exhausted  all  the 
money ;  but  where  the  words  will  not  exhaust  all  the  money, — 
and,  in  tact,  you  will  find  tliere  is  a  surplus  in  this  Act,— but 
where  there   is  an   absolute  disposition,   that  is,   where  it  will 
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necessarily  ezkaust  the  fund,  or  there  is  a  mode  of  di8];>o8ition  ^^bs^y 
which  mnst  exh&ust  the  fund,  the  words  would  be  of  no  use,  habboue 
because  the  first  words  dispose  of  the  whole*  Boabd  «. 

Lord  Justice  Brett. — ^Z  put  to  you  the  case  where  there  is  a         .1^ 
surplus. 

The  SolicitOT'General. — ^I  pertainly  should  answer,  given  there 
was  a  surplus,  if  there  were  those  prohibitory  words,  I  should^ 
say  you  ought  not  to  construe  a  private  Act  of  Parliament  eo  as' 
to  exclude  the  liability  to  pay  dcfbts. 

The  Master  of* the  Rolls. — You  .say  neither  the  affirmative 
words  nor  the  negative  words  apply  to  liabilities  paramount  to 
the  rights  of  the  Corporation? 

The  Solicitor-General. — ^No,  my  Lord.  I  say  that  would  be 
an  unreasonable  construction  to  put  upon  a  private  Act  of  Parlia- 
ment, which,  in  many  cases,  is  said  to  be  a  private  bargain  'to 
which  the  Legislature  has  given  its  sanction.  Li  The  Mersey 
Docks  V.  Cameron,  the  case  which  Lord  Blackburn  refers  to  in 
his  judgment  in  The  Attorney-General  v.  Blacky  Lord  Blackburn, 
in  his  opinion  to  the  House,  uses  this  language  in  delivering  the 
judgment  of  himself  and  some  of  the  other  learned  judges: 
''  We  think,  in  conformity  with  the  decision  in  The  Tyne  Com' 
missioners  v.  Chirton,  that  enactments  directing  that  the 
revenue  should  be  applied  to  certain  puri>oses  and  no  others  are 
directory  only,  and  mean  that  after  all  charges  imposed  by 
*^  law  on  the  revenue  have  been  dischar^ged,  -the  surplus  or  other 
*^  reveliue  which  otherwise  might  have  been  disposed  of  at  the 
*^  pleasure  of  the  recipient  shall  be  applied  to  these  purposes.'' 

The  Master  of  the  Rolls. — That  is  that  very  point. 

The  Solicitor-G^neral. — ^That  is  that  very  point. 

The  Master  of  the  Rolls. -—Thsit  was  the  opinion  given  to  the 
House  of  Lords  on  the  part  of  the  judges. 

The  Solicitor-General. — That  was  the  opinion  given  to  the 
House  of  Lords  on  the  jmri  of  the  judges,  on  the  jmrt  of  five 
of  the  judges. 

The  Master  of  the  Rolls. — It  is  an  authority. 

The  Solicitor-General. — ^Yes,  my  Lord.  Now,  there  was 
another  case  which  was  relied  upon  by  the  learned  judges  in  the 
Court  below,  and  which,  therefore,  I  ought  to  call  to  your  Lord- 
ships' attention,  the  decisions  in  the  Scotch  cases..  It  is  the 
case  of  the  Glasgow  Waterworks,  the  Income  Tax  Commis- 
sioners, and  the  Glasgow  Corporation.  It  was  before  the  Court 
of  Session  in  Scotland.  Under  the*  Glasgow  Corporation  Water- 
works Act  there  was  power  to  raise  certain  funds  for  the  pur- 
pose of  bringing  t)ie  water  from  Loch  Katrine  to  Glasgow,  and 
there  was  a  power  given  to  the  Corporation  to  levy  a  rate  upon 
every  householder  within  the  limits  of  Glasgow,  .whether  he  took 
water  or  not;  a  general  rate  on  everybody  for  the  purpose  of 
providing  funds.  Then  there  was  a  provision  that  the  moneys 
raised  and  received  by  the  Corporation  in  respect  of  their  water- 
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works  should  go,  first,  to  the  discharge  of  a  sinking  fund  similar 
TBi^l^^  somewhat  to  this.  Then  it  was  alleged  that  there  was  a  surplu0 
Boaadv.  of  receipts  over  expenditure;  that  is  to  say,  after  iMiTing  their 
LnoAs.  expenses  there  was  a  surplus,  and  the  question  was  whether  that 

was  to  be  taxed  to  the  income  tax,  and  the  Court  of  Session  held 
it  was  not.  The  ground,  as  I  say,  on  which  they  decided  was 
this :  that  that  was  like  any  other  rate, — ^like  the  highway  rate 
or  any  other  rate,^ — that  it  was  not  a  payment  for  the  use  of  the 
water,  or  a  profit  got  by  them«by  the  selling  of  the  water;  but 
there  was  a  power  to  rate  everybody  in  their  limit  in  Olasgow, 
whether  they  took  any  water  or  not. 

The  Master  of  the  Rolls. — It  was  a  borough  rate  and  not  an 
income  tax. 

The  SoUcitor-General. — It  was  a  borough  rate  and  an  in- 
come tax..  That  was  the  f^und  of  the  decision,  and  that  that 
was  the  ground  of  the  decision  will  be  apjmrent  when  the  judg- 
ments are  read.  Under  the  Olasgow  Corporation  Act  they  had 
power  to  supply  watei;  to  x>eople  outside  their  district.  They  Qnly 
jmid  when  they  received  the  M^ater,  and  the  judges  expressly 
reserved  the  point  whether  in  respect  of  such  a  sum  income  tax 
would  not  be  payable.  Therefore  the  fact  that  they  reserved  that 
shows  the  ground  they  decide  is  not  the  ground  that  would 
govern  this  case,  but  that  it  was  a  borough  rate. 

Lord  Justice  Brett. — Did  not  they  say  it  applied  necessarily 
to  a  single  borough  by  legislation? 

The  Solicitor-General. — It  is  true  they  relied  upon  th'bt,  or 
alluded  to  it,  but  that  would  equally  have  applied  to  the  matter 
they  left  open. 

The  Master  of  the  Rolls. — Were  there  any  negative  words? 

The  Solicitor-General. — ^No,  my  Lord. 

The  Master  of  the  Rolls. — The  case  of  Black  is  entirely 
negative. 

The  Solicitor-General. — Except  so  far  as  this  was  in  the  nature 
of  a  borough  rate,  I  should  say  there  was  no  distinction  between 
it  and  Black. 

Lord  Justice  Brett. — The  ground  of  that  decision  was,  that 
because  the  Legislature  enacted  the  fimds  were  to  be  applied  to 
a  sinking  fund,  therefore  there  was  no  income  that  cduld  be 
taxed.     It  is  against  your  view. 

The  Solicitor-General. — ^After  stating  the  facts  the  Lord 
President  says :  '*  Now  the  sum  of  17,032Z.  16*.,  upon  which  the 
^^  charge  is  made  under  Schedule  D.  of  the  Income  Tax  Act, 
''  comprehends  the  whole  portion  of  the  revenue  of  the  Water 
'^  Commissioners,  which  is  applied  towards  the  formation  of  the 
^^  sinking  fund  in  redemption  of  the*  annuities  and  mortgages  in 
^^  the  manner  that  I  have  already  mentioned,  and  also  the 
''balance,  if  any,  which  is  carried  forward  to  the  following 
''year's  account,  to  be  applied  as  the  Act  directs  in  reducing 
"the  domestic  water  rate,  and  the  question  is,  whether  income 
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*^  arising  from  this  asseasment  which  is  appropriated  to  euch  Mbbskt 
'^  purposes  is  assessable  for  income  tax  under  Schedule*  D.  as  h^^^^j^ 
'^  profits  of  this  water  undertaking.  I  am  humbly  of  opinion  board  v* 
''  that  it  is  not.  It  seems  to  me  that  this  in  an  Act  of  Parlia-  Luoab.! 
''ment  by  which  the  citizens  of  Glasgow  have  undertaken,  '"^ 
''through  this  water  corporation  as  their  representatives,  to 
''  assess  themselves  for  a  very  important  public  purpose — a  pur- 
**  pose  very  conducive  to  their  own  comfort  and  well-being — ^to 
**  obtain  a  good  supply  of  water  for  the  city.  In  so  assessing 
''themselves  they  had  not  in  view  certainly  to  make  profit  by 
'^  the  undertaking.  On  the  contrary,  what  they  have  distinctly 
"  in  view  is,  to  pay  money  in  order  to  obtain  this  particular 
"benefit.  They  are  not,  therefore,  trading  in  any  commodity, 
"  noi*  are  they  entering  into  any  undertaking  for  the  use  of 
"  property  that  is  to  be  attended  by  a  resulting  profit,  er  a 
"  beneficial  interest  accruing  to  any  individuals  or  to  any  cor- 
"  poration.  The  object  of  the  assessment  is  to  pay  for  bringing 
"  in  the  water,  and  when  that  is  done,  the  assessment  and  the 
'^  authority  to  levy  it  comes  to  an  end.  If,  in  the  progress  of 
"  the  operation  of  this  Act,  the  City  of  Glasgow  is  in  so  happy 
"  a  condition  that  they  can  afford  to  reduce  their  assessments  to 
*'  a  mere  fraction  of  a  i>enny,  that  must ;  be  done  under  the 
''  operation  of  the  statute.  If  that  fraction  of  a  i>enny  is  euffi- 
"  cient  to  pay  the  current  expenses  of  maintaining  this  Water 
"  Commission,  and  the  works  under  their  charge,  and,  I  supjiose, 
"  if  by  some  wonderful  scheme  of  good  management  they  should 
"so  contrive  that  they  would  be  able  to  get  water  for  nothing 
"  by  and  by,  then  the  right  to  levy  assessment  would  come  . 
"to  an  end  altogether.  But  one  thing  at  least  is  perfectly 
"  certain,  that  it  is  made  matter  of  absolute  statutory  regulation 
"  that  the  expense  of  supplying  this  water,  including  all  the 
"various  items  of  expenditure  that  I  have  already  mentioned, 
"  and  the  revenue,  are  to  be  kept  actually  commensurate  and 
"equivalent,  as  near  as  possibly  can  be,  and  that  being  prac- 
"  tically  impossible  in  every  year,  the  way  in  which  the  same 
"  object  is  achieved  is  by  carrying  over  any  surplus  of  one  year 
"  into  the  next  year,  and  employing  it  in  reducing  the  revenue 
"  for  the  next  year.  Now,  it  seems  to  me  that  it  is  not  within  the 
"  contemplation  of  Schedule  D.  of  the  Income  Tax  Act  to 
"  charge  any  portion  of  a  local  rate  raised  for  such  a  purpose  as 
"  profit  or  as  an3rthing  else,  falling  within  that  Schedule  D.  The 
"  case  is  entirely  different  from  those  that  have  been  cited, 
"  which  have  been  decided  in  the  Court  of  Exchequer  in  England, 
because  in  those  cases  the  statute  which  gave  the  right  to 
levy  the  assessment  did  not  impose  it  upon  the  citizens  of 
the  particular  burgh  or  locality  which  obtained  the  Act.  It 
"was  not  an  authority  to  the  citizens  of  a  particular  locality  to 
"  nssess  themselves.  On  the  contrary,  it  was  a  right  and  privi- 
"  lege  given  to  a  particular  corporation  to  assess  everybody,  the 
"  whole  public,  who  hapx>ened  to  import  in  the  one  case  coals 
"  into  the  burgh,  and  in  another  case  to  import  something  else. 
"  I  forget  what  it  was.     But  there  it  must  be  the  corporation  of 
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'*  the  particular  burgli,  or  the  Commissioners — for  it  does  not 
'^  matter  in  the  least  degree  what  they  were — ^were  making  a 
'^  profit  out  of  a  tax  levied  upon  the  lieges  generally,  and  were 
'^  applying  the  proceeds  of  that  tax  for  the  benefit  of  the  com- 
^'munity  which  they  represented;  and,  therefore,  they  were 
'^  held,  most  justly,  I  think,  to  be  making  profit;  no  doubt,  not 
'^  for  individual  benefit,  but  for  corporate  benefit,  and  for  the 
'^  benefit  of  the  community  repre^iented  by  the  admini«tratiY« 
"body  that  levied  the  tax/' 

Lord  Justice  Brett. — ^Whose  judgment  is  thatP 

The  Solicitor-General, — That  is  the  Lord  President's  judg- 
ment in  the  Court  of  Session. 

Lord  Justice  Brett. — Was  that  judgment  relied^  Jipon  by  the 
judges  in  the  Court  below? 

The  Solicitor-General. — ^Yes,  my  Lord, 

The  Master  of  the  Rolls. — He  distinguishes  it  from  Black's 
caseP 

The  Soticitor-General. — ^He  distinguishes  it  from  Black's  case. 
It  is  taken  in  connexion  with  the  fact  that  the  rate  is  a  local 
rate  levied  upon  everybody  within  the  borough,  and  levied  upon 
everybody  whether  he  uses  the  water  or  not. 

Lord  Justice  Brett. — ^Were  there  other  judges  there? 

The  Solicitor-General. — ^Tes,  my  Lord. 

Lord  Justice  Brett. — ^Did  they  give  the  same  reasons  ? 

The  Solicitor-General. — ^Yes,  my  Lord.  I  should  like  to  read 
the  next  few  lines.  ''  I  have  only  fariJier  to  say  that  if  any 
"  attempt  had  been  made  here  to  discriminate  between  that  poiP- 
"tion  of  the  revenue  which  arises  from  the  rates  levied  within 
"  the  limits  of  compulsory  supply,  and  that  portion  of  the 
"  revenue  which  is  raised  in  the  districts  beyond  the  limits  of 
"  compulsory  supply,  I  should  have  been  very  glad  to  attend  to 
'^  any  grounds  which  might  have  been  urged,  for  such  ^.jdistino- 
"tion.  It  was  said,  no  doubt  in  argument,  but  rather  by  way 
"  of  illustration  of  the  general  claim  than  anything  else,  that 
"  this  corporation  does,  in  a  certain  sense,  trade  in  water,  and 
'^  sell  it  to  those  people  who  are  outside  the  limits  of  compulsory 
"supply;  that  it  is  matter  of  traffic  with  them,  and  what  they 
"  derive  from  them  in  the  shape  of  rates  may  x>erha];>s  be  fairly 
"represented  as  coming  within  the  denomination  of  profit,  of 
"  revenue  derived  from  the  use  of  a  certain  subject  of  which 
"  they  are  the  administrators.  But  it  appears  to  me  that  that 
"  question  does  not  arise  here*  We  have  not  before  us  the 
"means  of  seeing  what  the  result  of  the  transactions  between 
"  the  Water  Commissioners  and  the  x>ersons  beyond  the  limits 
"  of  compulsory  supply  are  or  have  been.  We  do  not  know 
"  that  any  surplus  has  arisen  from  these  transactions."  So 
that  although  if  they  ha^  got  money  from  the  outside  supply, 
they  wotild  equally  have  been  bound  to  apply  it  td  the  sinking 
fund,  they  do  not  say  that  is  conclusive,  they  say  it  may  .be  a 
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different  case.  I  submit  to  your  Lordships  when  you  read  j^f??'^ .. 
that  judgment  eft  the  Court  of  Session  so  far  from  infringing  hasboub 
upon  the  case  of  The  Attorney-General  v.  Blacky  they  entirely  Boards. 
accept  it,  and  they  deal  with  that  case  upon  wholly  different  ^^^^- 
grounds.  I  think,  my  Lords,  that  is  all  1  have  to  address  to 
your  Lordships  in  this  case,  and  I  have  now  only  to  call  the 
attention  of  your  Lordships  to  the  judgment  of  the  Court  below. 
Mr.  Justice  Orove  says,  ''  I  am  of  opinion  that  the  Appellants 
are  entitled  to  our  judgment.  The  question  arises  really 
under  the  provisions  of  certain  Acts  of  Parliament.  There 
are  three  Mersey  Dock  Acts,  one  for  1857,  which  states  the 
general  character  of  the  Mersey  Dock  Act,  which  I  need  not 
go  through,  and  also  states  from  what  source  the  revenue  of 
the  Mersey  Docks  Harbour,  or  that  body  from  whom  the 
Mersey  Docks  have  been  derived,  'tonnage,  dock  dues,'  &c., 
all  of  which  by  section  6  are  denominated  thus:  they  are  to 
include  dock  rates,  tonnage  rates,  graving  dock  rates,  wharf 
'  rates,'  and  several  others  which  I  need  not  enumerate.  Then 
by  the  284th  section  of  that  Act,  it  is  provided  in  what  way 
the  moneys  which  shall  be  collected,  levied,  borrowed,  and 
raised  under  or  by  virtue  .of  either  of  the  two  Acts  shall  be 
used,  and  then  it  jioints  out  the  manner  iti  which  they  shall  be 
used.  The  jmyment  of  moneys  borrowed  in  the  construc- 
tion of  workis,  and  in  the  general  management,  conducting, 
securing,  preserving,  improving,  amending,  and  maintaining 
the  Mersey  Dock  Estate,  and  then  it  provides,  &c. — it  is  upon 
this  the  question  mainly  turns,  that  the  residue  or  surplus 
of  all  such  moneys  which  shall  remiain  after  such  application 
tii^eof  as  aforesaid  shall  from  time  to  time  be  applied  in  or 
towards  the  repayment  of  all  principal  moneys,  which  shall 
have  been  borrowed,  &c.,  and  the  repayment  of  the  annuities 
'  In  manner  herein-after  directed,  until  all  such  principal 
'  moneys  shall  have  been  repaid,  and  all  Mersey  Dock  An- 
'  unities  shall  have  been  purchased  up  and  extinguished,  and 
'  when,  by  the  means  last  mentioned,  all -such  principal  moneys 
^  shall  have  been  repaid,  and  all  such  dock  annuities  shall 
^  have  been  purchased  up  and  extinguished,  then  and  in  such 
'  case  the  Board  shall  and  they  are  hereby  required  to  lower 
'  and  reduce  the  rates  hereby  authorised  to  be  taken,  so  far 
'  as  the  same  can  be  done  in  the  then  state  of  the  docks,  and 
'  leaving  sufficient  for  the  payment  of  the  expenses  of  coUect- 
;  ing  the  rates,  and  the  supporting,  maintaining,  and  repairing 
'  of  the  docks,  and  the  general  management,  conducting, 
*  securing,  preserving,  improving,  amending,  maintaining,  and 
'protecting  the  Mersey  Dock  Estate.'  Then  came  these  words, 
'  and,  except  as  aforesaid,  such  moneys  shall  not  be  applied 
'  by  the  Board  for  any  other  purpose  whatever.*  Now,  here 
the  Appellants  are  willing  to  pay,  and  it  is  assumed  that  they 
will  pay  income  tax  upon  the  interest  which  they  pay  to 
the  lenders  of  certain  monev  and  to  certain  annuities.  Thev 
do  not  pay  that  income  tax  upon  the  profits  which  they  them- 
selves receive,  but  they  pay  it  as  interest  due  by  the  person 
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'*  who  receiveB  a  profit  in  the  shape  of  interest  ux>on  their 
hSotb  "bonds  or  an  annuity.*'  I  do  not  think  I  need  read  that. 
BoAXDv.  ''Upon  that  there  is  no  dispute  in  this  case,  but  then  the 
Lucas.  '<  question  is,  are  they  liable  to  pay  income  tax  upon  this  surplus, 

'*  which  is  beyond  all  those  moneys  which  are  paid  in  the  reduc- 
''tion  or  redemption  of  their  debt,  and  paid  in  the  expense  of 
''  maintaining  and  carrying  on  the  undertaking,  and  the  argu- 
'*  ment  of  the  Appellant  is  that  that  is  in  no  sense  jKrofit  to 
''them,  that  they  do  not  get  anything  out  of  it  in  any  sense 
"  for  themselves,  nor  do  they  get  it  as  a  body  receiving  a  fund 
"  and  exercising  their  vocation,  if  I  may  use  the  expression,  in 
"  its  distribution,  or  being  able  to  distribute  it  for  the  purpose 
"of  its  being  beneficial  to  the  body  whom  they  represent,  but 
"  here  they  got  nothing  at  all.     The  money  is,  as  fast  as  it  is 
•    "  received,  practically  appropriated  by  the  statute  itself  to  a 
"particular  use,  and  that,  therefore,  they  never  get  any  profit, 
"  and  if  it  can  be  said,  th^  nominally  received  it  into  their 
"  hands,  and  in  that  sense  it  can  be  called  a  profit,  it  is  a  profit 
'   "  which  by  force  of  the  statute  must  immediately  x>ass  out  of 
"their  hands,  and  therefore  it  is  not  a  profit  within  the  sense 
"  of  the  Income  Tax  Acts,  upon  which  the  Respondents  rely. 
"  Now  I  am  of  opinion  that  is  the' correct  constructiop  of  the 
"  different  clauses  of  the  Act.     In  addition  to  this  section,  the 
*"  one  in  the  Act  of  1858,  there  is  a  section  of  the  Act  of  1859, 
"which  says  Hhat  the  Board  shall  yearly,  and  in  every  year, 
"  '  subsequent  to  the  24th  June,  apply  iJie  surplus,  if  any,  of 
"  '  the  rates  which  shall  remain  in  their  hands,  after  such  pay- 
"  'ments  as  aforesaid,  to  the  extent  of  100,0002.,'  that  is  the 
"maximum,  "or  such  less  amount  as  the  said  surplus  shall  be 
"  '  equal  to,  in,  or  towards  the  repayment  of  some  or  any  of  the 
"'principal  moneys  which  shall  then  be  due  and  owing  to  the 
"  '  security  of  the  rates,  and  which  shall  then  have  become  due 
"  '  and  payable  in  the  purchasing  up  and  extinguishing  of  the 
*"  '  Mersey  Dock  Annuities,  which  may  be  then  existing,  accord- 
*' '  ing  to  the  respective  parts  of  such  moneys  and  annuities  until 
"«'  all  princiiml  moneys  shall  be  repaid,'  and  so  on,  I  need  not 
"  read  that  in  full,  '  and  subject  to  the  provisions  herein  con- 
" '  tained,  all  rates  and  other  moneys  which  shall  be  collected, 
"  "  levied,  borrowed,  ieind  raised  or  received  under  or  by  virtue  of 
"  '  the  said  recited  Acts,  or  either  of  them,  or  of  this  Act,  the 
"  •'  ajyplication  of  which  may  not  be  otherwise  expressly  directed 
"  '  shall  and  may  be  applied  by  the  Board,  according  to  the  pro- 
"  '  visions  for  that  purpose  contained  in  section  284  of  the  Act  of 
"  '  1858,'  if  I  may  put  it  shortly.     Therefore,  the  residue  of  this 
"  surplus  fund  includes  this  surplus  fimd  itself,   after  having 
"  devoted  it  to  paying  or  buying  up  all  those  annuities  and  those 
"  debts  which  they  owe  to  the  persons  who  have  lent  the  money, 
"  whether  on  bond  or  in  the  shape  of  annuities,  or  in  any  other 
*'  way,  they  are  to  apply  as  directed  in  the  284th  section   of 
"the  Act  of   1858,  and  that  directs,   as  I  have  already  read, 
*' '  that  they  shall  and  are  hereby  required  to  lower  and  redxice 
"  *  the  rates  and,  except  as  aforesaid,  such  money  shall  not  be 
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*  applied  for  any  other  purpose  whatsoever.'     Now,   reading  ^bbsbt 
that  Act  by  itself,  I  must  say  I  should  haye  no  doubt,  and  Hijoon 
indeed  at  first  I  had  the  greatest  possible  difficulty  in  seeing  Boabd  «• 
what  the  arguments  were  against  the  Appellants,  because  it  ^^°^*- 
seemed  to  me  an  absolute  and  imperative  statutory  applica- 
tion of  the  money,  and  that  therefore  the  money  could  not 
fairly  be  called  profits  in  the  hands  of  the  person  receiving 
it,  because  they  were  directed  to  use  it  for  a  certain  purpose 
mentioned  in  the  Act,  and  directed  expressly  by  the  Act  not 
to  apply  it  for  any  other  puri>ose  whatsoever.       Then  it  is 
said  that  that  direction  is  subject  to  paying  Government  duties 
and  subject  to  i>aying  income  tax,  and  certainly  in  words  it 
is  not  so  subject,  but  it  is  said  in  the  case  of  the  Attorney- 
General  v.  Black  it  was  held  there  (though  I  may  say  there 
was  nothing  like  the  prohibitory  clause  which  there  is  in  this 
Act,  to  say  nothing  of  other  differences).'' 

The  M cuter  of  the  Rolls. — ^The  opinion  you  read  of  Lord 
Blackburn  was  not  i^d  to  them«    - 

TJie  Solicitor-Generdl. — t  will  not  be  quite  sure.  I  think  it 
was.  We  had  it  at  the  time  we  quoted  the  Mersey  Docks  v. 
CaTneron. 

The  Master  of  the  ^BoUs.—Thsit  is  n6t  the  case. 

The  SolieUoT'Cfenerai, — ^My  impression  would  be  that  it  was., 
but  I  should  not  like  to  pledge  myself. 

Mr,  Bingham, — ^I  think,  with  .  all  deference  to  my  learned 
friend,  it  was  not  read.    . 

The  Mader  of  the  Rolls, — ^I  should  assume  so.  If  it  had  been 
read,  I  do  not  think  Mr.  Justice  (irove  would  have  passed  it 
over  in  that  way. 

Mr,  Bingham, — ^I  have  had  the  advantage  of  reading  the 
Solicitor-Oenenirs .  observations. 

The  'Scliettor-Oeneral. — '^  There  being  there  a  certain  surplus 
which  went  over  for  the  taxpayers  generally  it  was  subject 
to  income  tax.  Then,  as  I  understand,  it  was  held  on  the 
ground,  among  others,  it  goes  to  a  part  of  the  common  fund, 
that  i>art  of  the  profit  of  the  Corporation  of  Brighton  which 
was  to  be  used  for  all  purposes  to  which  they  may  appropriate 
it,  and  that  is  a  distinction  which  was  taken  in  a  subsequent 
case,  the  case  of  the  Corporation  of  Olasgow,  much  more 
similar  to  the  present  case  than  the  case  of  the  Attorney' 
Chneral  v.  Blacky  though  not  so  strong  as  the  present  case, 
as  far  as  I  have  gathered  from  it,  because  in  that  case  there 
were  no  such  prohibitory  words  as  here  occur  at  the  end  of 
the  284th  section  that,  '  except  as  aforesaid  such  moneys  shall 
'not  be  applied  by  the  Board  for  any  other  purpose  what- 
'  soever,'  but  there  the  words  were  (I  do*  not  know  whether 
I  have  taken  them  all  down),  that  the  surplus  should  be 
applied  in  reducing  a  domestic  rate  or  water-rate.  It  was 
a  water  company  of  a  public  nature,  and  the  surplus  was  to 
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''  be  applied  in  reducing  the  domestic  water  rate.  The  Court 
TBUkmouR  ''  there  held  thai  that  was  not  liable  to  income  tax,  and  that 
BoABD V,  ''it  was  distinguishable  from  the  previous  case  of  the  Attorney* 
LuoAs^         <<  General  v.  Lloy3;  on  the  ground,  here,  there  was  a  statutory 

''  provision,  and  that  the  surplus  was  not  to  be  applied  at  the 
''  discretion  of  any  body  of  people,  or  for  the  particular  benefit 
of  any  body  of  people,  but  there  was  an  absolute  statutory 
discretion,  and  it  appears  to  me  that,  assuming  that  case  to 
be  good  law,  and  it  is  not  disputed  by  the  SoUcitor-G^eral, 
''  this  case  is  a  fortiori,''  I  do  not  dispute  the  case  in  the 
Scotch  courts  being  good  law,  but  I  dispute  that  that  was 
entirely  the  ground  upon  which  that  proceeds,  and  had  so 
disputed  strenuously  in  the  Court  below.  ''  It  is  considerably 
''  stronger  in  favour  of  the  Appellants,  because  in  this  case  there 
are  the  very  strong  words.  First  of  all  the  284th  section 
points  out  what  the  exact  surplus  is  by  stating  what  are  the 
*'  previous  things  to  be  deducted  from  it,  '  and  shall  remain 
'''after  such  application  thereof  as  aforesaid.*'  That  is  an 
"  enumeration  of  all  the  applications  of  the  moneys  that  then 
"  shall  be  applied  in  the  way  directed,  and  amongst  those 
"  modes  one  is,  coupling  the  two  Acts  together,  that  the  surplus 
"  fund  shall  be,  after  paying  the  debts,  and  paying  those  things 
"  required,  '  that  the  Board  shall  and  are  hereby  required  to 
"  '  lower  and  reduce  the  rates  hereby  authorised  to  be  taken,  so 
"  '  far  as  the  same  can  be  done  in  the  then  state  of  the  docks, 
"  '  leaving  sufficient  for  the  payment  of  the  expenses  of  collecting 
"  '  the  rates,  and  of  supporting,  maintaining,  and  repairing  the 
"  '  docks,  and  the  general  management  and  conducting,  securing, 
"  '  preserving,  improving,  amending,  maintaining,  and  protect* 
"  '  ing  the  Mersey  Dock  Estate,'  and  then  come  still  stronger 
"words,  'and  except  as  aforesaid  such  moneys  shall  not  be 
"  '  applied  by  the  Board  for  any  other  purpose  whatever.'  Now, 
"  I  cannot  see  if  the  Glasgow  case  is  good  law  that  this  is  not  a 
"  very  much  stronger  case,  because  this  had  all  the  elements  that 
"were  in  the  Glasgow  case,  and  it  has  plus  those  this 
"prohibitory  clause."  I  say  it  differs  in  the  one  essential 
element  on  which  the  Glasgow  case  rested,  "  except  as  afore- 
"  said  such  moneys  shall  not  be  applied  by  the  Board  for  any 
"other  purpose  whatsoever.  Then  the  answer  is  as  applied  to 
"those  words,  parochial  taxes  have  been  held,  if .1  may  use  the 
"  expression,  to  take  precedence  of  the  statute  directing  the 
"  application."  That  shows,  so  far,  that,  whether  we  read  the 
passage  or  not,  we  called  attention  to  the  fact  of  the  decision  in 
the  Mersey  Docks  v.  Cameron,  "  I  am  not  sure  the  words  have 
"the  same  strength  as  these,  but  at  all  events  that  seems  to  be 
'1  meant  in  this  very  statute,  because  in  this  following  section 
"  it  does  not  exempt  parochial  rates." 

The  Master  of  the  Rolls. — He  relies  on  the  negative  words. 

The  Solid tor'^General, — ^Tes,  my  Lord.  "  Nothing  in  this  Act 
"  contained  shall  alter  or  aflfect  the  question  of  the  liability  of 
**  any  of  the  docks  or  works  vested  in  the  Board  to  parochial  or 
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*^  local  rates,  but  the  same  shall  in  all  respects  be  judged  of  and  Musst 
"  determined  as  if  this  Act  had  not  been  passed."  Hamour* 

Lord  Justice  Brett. — As  to  yx)ur  quoting  the  Cameron  case  in  ^J^JJ*  ^' 
the  report  in  the  Law  Journal,  it  is  not  cited  in  the  argument  * 

on  either  side. 

The  Solicitor-General. — ^We  certainly  referred  to  it. 

Lord  Justice  Cotton. — ^In  the  Report  in  the  Law  Times  which 
I  haye,  you  are  stated  to  have  cited  it. 

Lord  Justice  Brett. — That  is  decisive. 

The  Solicitor-Oenercd. — ^'  It  therefore  makes  it  still  stronger, 
'"  because  if  the  Act,  or  those  who  framed  it,  hare  decided  to 
*^  exempt  income  tax,  when  it  intended  to  make  an  exemption 
'*  it  makes  it  from  the  general  exemptive  words  ^  parochial  rates,' 
^^  and  therefore  as  it  Imew  what  it  ought  to  say,"  (I  call  your 
Lordship's  attention  to  this : )  ^^  with  respect  to  parochial  or  local 
**  rates  it  would  have  applied  an  equal  exemption  with  regard  to 
'^  income  tax.  It  does  nothing  of  the  sort.  It  therefore  uses 
*^  prohibitory  words,  giving  one  exception  without  giving  any 
*'  other.  Therefore,  not  merely  on  the  authority  of  the  Glasgow 
**  case,  but  on  the  much  stronger  authority,  if  I  may  say  so,  of 
*'  the  statute  itself,  it  appears  to  me  the  income  tax  is  not 
**  excepted  from  the  negative  words,  and  that  therefore  there  is  * 
'*  no  income  tax  due,  for  that  would  be,  in  my  judgment,  appli- 
^'  cation  by  the  Board  for  some  other  purpose.  The  words 
**  expressly  exclude  it,  and  therefore  the  Appellants  are  entitled 
•'  to  judgment."  Then  Mr.  Justice  Lindley  says,  "  I  am  of  the 
*^  same  opinion.  Primd  facie  I  think  the  Solicitor-General's 
"  argument  is  well  foimded;  that  is  to  say,  in  looking,  to  the 
*'  Queen's  Tax  Act  alone,  the  word  '  profits '  in  that  Act  means 
"'what  profits  ordinarily  mean;  namely,  the  excess  of  expendi- 
"  ture  over  the  expenditure  necessary  to  make  the  income.  And 
'^  I  think  he  is  right  in  his  second  proposition,  that  when  'you 
'^  have  profits  in  that  sense,  income  tax  is  payable  in  respect  of 
'^  thein.  But  after  all,  when  you  have  several  Acts  of  Parliament  • 
*'  to  construe,  you  must  construe  them,  and  construe  them  to- 
'^gether;  and  this  case  is  reduced  to  a  very  simple  problem. 
'*  There  is  a  general  Act  of  Parliament  imposing  income  tax  on 
'^such  xn^fits  a&  I  have  mentioned;  there  is  a  special  Act  of 
*'  Parliament  passed  subsequently  to  the  general  Act  of  Parlia- 
''  ment."  That  is  a  misapprehension.  ''There  is  a  general  Act 
'*  of  Parliament  imposing  income  tax  on  such  profits  as  I  have 
*'  mentioned;  there  is  a  special  Act  of  Parliament  passed  subse- 
^'quently  to  the  general  Act  of  Parliament,  and  which  says 
''  how  certain  moneys  and  certain  receipts  are  to  be  applied." 

Lord  Justice  Brett, — I  do  not  know  whether  that  is  a  slip, 
because  ir.  inis  report  he  says,  ^'  Now  there  is  a  general  Act 
**  passed  since  the  special  Act." 

The  Solicitor-General. — I  am  reading  the  shorthand  note. 
''  There  is  a  general  Act  of  Parliament  imposing  Income  Tax  on 
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''such  profits  as  I  have  mentioned;  there  ie  a  special  Act  of 
*'  Parliament  passed  subsequently  to  the  general  Act  of  Parlia- 
'^  menty  and  which  says  how  certain  moneys  and  certain  receipts 
'*  are  to  be  applied,  and  says  negatively  that  those  moneys  so 
'^  received  shall  not  be  applied  in  any  other  way." 

Lord  Justice  Brett. — It  is  this  report  which  is  wrong. 

The  Solicitor-General, — ^Yes,  my  Lord.  '^  To  inake  it  plainer 
"  still  there  is  a  provision  which  is  to  the  effect  that  nothing  in 
''  that  Act  contained  shall  exempt  this  Board  from  liability  to 
''  parochial  or  local  rates.  All  we  have  to  do  is  to  construe 
'"  those  Acts  of  Parliament,  and  it  appears  to  me  it  is  quite  im- 
**  possible  to  hold  the  combined  effect  of  the  three  special  Acts 
''  of  Parliament  and  the  Income  Tax  Act  is  to  make  income 
"  tax  payable  oiit  of  these  receipts,  or  any  portion  of  them.  I 
"'  rely  on  the  special  words  of  this  Act  of  Parliament;  the  antho- 
**  rities  do  not  appear  to  me  to  throw  much  light  upon  it." 

The  Master  of  the  Rolls. — It  is  plain  you  did  not  read  that 
passage  of  Lord  Blackburn's  judgment. 

The  Solicitor-General. — ''  The  Scotch  case,  whether  you  take 
''  the  case  of  the  Oas  Works,  or  the  other  one,  turned  on  Acts  of 
''Parliament  which  have  not  got  those  negative  words;  and 
''without  those  words,  and  without  the  exiwess  provision,  the 
*'  Oas  Works  case  might  be  applicable,  or  even,  perhaps,  the 
"  other.  I  do  not  pause  to  say  which  would  be  most  applicable, 
"  but  rely  entirely  on  the  special  wording  of  this  special  Act  of 
"  Parliament,  which  api)ear  to  me  inconsistent  with  the  th^ry 
"  that  income  tax  is  payable,  and  therefore  there  will  be  judg- 
"  ment  for  the  Appellants." 

Lord  Justice  Brett. — ^The  reporter  of  the  Law  Journal  has  put 
this  note  at  the  bottom  of  ihe  case:  "  See  the  Mayor  of  Wor- 
**  cester  and  the  Assessment  Committee  of  the  Droitwich  Union." 
Does  that  mean  it  is  inconsistent  with  that  case,  or  whatP  Per- 
haps Mr.  Dicey  will  look  it  up. 

J/r.  Dicey. — Yes,  my  Lord,  I  will  look  it  up. 

The  Solicitor-General. — That  must  have  been  a  poor  rate  case, 
not  an  income  tax  case,  by  being  the  Assessment  Committee  of 
the  Droitwich  Union. 


7th  December  1881. 

Mr,  Dicey. — I  will  go  at  once  to  the  point  which  I  think  is 
llie  main  point  urged  against  us  in  the  argument  yesterday, 
— the  question  as  to  the  effect  of  this  restrictive  clause,  as  I  may 
<i)ll  it,  in  the  Mersey  Docks  Act.  The  intention  of  the  clause 
seems  to  me  to  be  really  this:  In  the  first  place,,  the  Mersey 
Docks  and  Harbour  Board,  are  directed  to  expe^id  their  money 
in  certain  particular  ways,  and-  in  no  other  rway;  and  there  is  a 
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iurther  provision,  which  must  be  taken  wjth  it,,  that  nothing  is  ^^^'H^p 
to  affect  the  qi^estion  of  the  liability  of  the  docks  in  regard  to  habbqo» 
parochial  or  local  rates.  Boabd  «. 

The  Master  of  the  RolU. — I  do  not  see  that  that  section  has     ^^^^ 
^ny  dirpct  bearing  upon  the  poi^tter.     There  is  no  greater  fallacy 
iu  construing  4-ct8  pf  Parliaipefit  than  t^  say^  because  there  is 
a  provisiou  protecting  4-  therefore  B.  is  not  protected. 

Mr,  Dicey. — ^Tb3t  is  the  view  we  take.  If  your  IiO^{|ifhips  are 
satisfied  upon  that  I  will  not  dwell  upon  it  further. 

Lard  Justice  Brett. — ^Tou  must  not  take  it  that  we  are 
satisfied. 

Mr.  Dicey. — I  put  it  in  two  ways;  in  the  first  place,  putting 
4tside  the  question  about  the  word  '^  expenses  " 

The  Master  of  the  Rolls. — kA  to  tiie  word  "  expenses/'  the 
thing  is  quite  clear.  There  is  no  stop  after  ^  expenses.''  I 
thought,  yesterday,  that  "  expenses  "  was  to  be  read  as  if  standing 
by  itself,  but  it  is  the  expenses  with  respect  to  the  rate. 

Mr.  Dicey. — ^If  jrour  Lordship  will  allow  nie,  I  will  put  my 
two  points.  It  does  not  seem  to  me  that  Lord  Justice  Brett  is 
satisfied  as  I  should  wish  him  to  be  satisfied. 

Lard  Justice  Brett. — What  is  the  section  of  the  Mersey  Docks 
:and  Harbour  ActP 

Mr.  JKoey.— Sections  3S4  and  286.  First,  I  put  aside 
altogether  the  question  of  expenses. 

The  Master  of  the  Rolls. — As  far  as  I  am  concerned,  it  appears 
io  me  to  be  quite  plain  as  regards  ''  expenses."  There  is  no  stop 
after  the  word  ''  expenses  " ;  it  runs  on  in  one  sentence;  it  means 
the  expenses  of  collecting  the  rates. 

Mr.  Dicey^. — I  shall  have  a  word  to  say  about  expenses,  but 
I  put  that  aside  for  the  present. 

Lord  Justice  Brett. — I  have  not  looked  at  the  Act.  Which  is, 
4he  Act,  and  which  is  the  section  P 

.  Mr.  Dicey. — The  Mersey  Docks  Act,  1868.     It  is  in  paragraph 
a  of  the  case.     The  284th  section  provides 

Lard  Justice  Brett. — ^What  is  the  No.  of  .the  Act  of  the  Queen? 

Mr.  Dicey.— The  21st  and  22nd  of  Victoria,  chapter  92,  sec- 
tions 284  and  286. 

Lard  Justice  Cotton. — ^At  present  I  take  the  same  view  as  the 
Master  of  the  Rolls,  that  *' expenses''  in  the  first  of  these  two 
clauses  only  refers  to  the  expenses  of  collecting;  that  it  means 
the  expenses  of  collecting  the  rates. 

Mr.  Dicey. — At  present  I  will  not  refer  to  the  question  of 
^expenses. 

The  Master  of  the  Rolls. — If  you  look  at  it  you  will  see  that 
it  is  payment  of  all  the  expenses  and  charges  of  collecting  the 
rates;  you  cannot  make  a  sentence  of  it  by  putting  a  stop  after 
the  word  '*  expenses." 

Mr.  Dicey. — I  will  not  go  into  the  question  of  expenses  at 
present.  This  first  clause,  clause  284,  is  nothing  moi*e  than  that 
kind  of  direction  between  parties  as  to  the  way  in  which  a  fund 
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is  to  be  appropriated,  of  which  you  find  constant  BjiecimMis  in 
^1°*^!^  these  local  Acts.  Tou  will  find  in  soiile  local  Acts  you  are 
BoABDv.  ^o  expend  money  in  such  and  such  a  way,  and  not  otherwise,. 
LuoAB.  and  in  other  local  Acts  you  will  find  the  words  ''  in  no  other 

manner  whatsoever." 

The  Master  of  the  Rolls. — What  do  you  think  the  words- 
'*  general  management"  include P — ''general  management,  con- 
' '  ducting,  securing,  preserving,  improving,  amending,  main- 
''  taining,  and  protecting  the  Mersey  Dock  Estate." 

Mr,  Dicey. — I  should  say  that  those  words  include  all  the^ 
expenses  which  by  law  the  persons  were  bound  to  incur. 

The  Master  of  the  Rolls. — If  it  does  not  mean  that,  the 
Board  would  be  in  this  difficulty:  suppose  the  land  tax  has  to  be 
paid,  under  what  words  do  you  pay  it  if  you  do  not  pay  it  under 
those  words  P  or  a  tithe-rent  charge. 

Mr.  Dicey. -^"QBt  so. 

The  Master  of  the  Rolls. — Or  the  costs  of  an  action  against  the 
Board. 

Mr.  Dicey. — ^That  very  question  has  been  decided  against 
them. 

The  Master  of  the  Rolls. — ^Unless  it  is  under  those  words  they 
cannot  pay  it  at  all. 

Lord  Justice  Cotton. — As  I  understand  the  .judgment  of  the 
Judges  in  the  Court  below,  they  say,  not  that  the  Mersey  Dock 
and  Harbour  Board  cannot  pay  it  if  it  is  payable,  but 'that 
because  the  Act  provides  how  the  surplus  is  to  be  dealt  with,, 
there  is  no  profit  on  which  income  tax  can  be  charged;  that 
seems  to  be  their  reasoning. 

Mr.  Dicey. — That  is  not  precisely  the  way  I  should  have  put  it^ 

Lord  Justice  Cotton. — Mr.  Justice  Lindley  says,  as  a  rule 
profit  is  the  difference  between  the  gross  revenue  and  the  ex- 
I>enses;  but  it  cannot  be  here,  because  the  surplus  is  to  be  dealt 
with  in  a  particular  way.  I  do  not  give  any  opinion  about 
it,  but  that  seems  to  be  the  reasoning. 

Mr.  Dicey. — Allow  me  to  distinguish  two  different  points. 
Two  points  were  before  the  Court :  One,  the  main  one,  that  the 
Mersey  Docks  and  Harbour  Board  could  not  be  called  upon  toi 
pay  income  tax,  on  account  of  this  clause,  which  excludes  the 
payment  of  income  tax.  Another  point  was,  that  there  was  no 
profit,  properly  speaking,  made  by  the  Board.  Dealing  with  the 
first  point,  I  am  now  endeavouring  to  show  that  this  clause  does- 
not  in  any  way  preclude  the  payment  of  income  tax. 

Lord  Justice  Brett. — As  to  the  woird  ''  expenses,"  I  do  not  see 
that  it  is  so  excessively  clear;  it  is  cajmble  of  reading  "in 
''  payment  of  all  expenses,  and  in  payment  of  all  charges  of 
"  collecting  rates."  I  do  not  say  that  that  is  the  right  way^ 
of  reading  it,  but  it  is  capable  of  being  so  read. 

Mr.  Dicey. — I  shall  take  what  advantage  I  can  of  that  con- 
st mction,  but  I  confine  myself  to  this  x>oint  at  present,  that  the 
words  do  not  prevent  the  Mersey  Dock  and  Harbour  Board  fronoi 
paying  income  tax. 
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The  Moiter  of  the  BolU.— You  claim  the  benefit  of  what  Lord  ^^^^ 
Blackburn  eayB  P  HAMomi 

Mr.  Dicey. — Yes,     Though  it  is  exprooflod  with  more  verbiage  ?2tJ?*' 

in  this  Act,  there  is  no  more  said  than  is  said  in  endl^s  local         

Acts,  where  the  Corporation  are  to  expend  money  under  such  and 
auch  heads  of  expenditure,  and  not  otherwise;  the  words  "  and 
not  otherwise"  cover  quite  as  much  as  the  more  lengthy  pro- 
visions of  this  Act.  If  you  take  the  thing  without  the  285th 
aection,  it  is  simply  and  solely  the  case  of  certain  expenditure 
being  provided  for  by  the  Act  as  might  be  provided  for  under  a 
trust  jleed  or  under  any  agreement  between  the  parties.  To  add 
after  the  provision  that  the  money  is  to  be  spent  in  such  and 
such  ways,  the  words  "  and  not  otherwise,"  I  confess,  seems  to 
me  rather  unmeaning,  because  it  would  be  the  same  thing 
if  you  said  in  such  ways,  without  the  words  ''  and  not  otherwise." 
Then  I  come  to  my  second  point,  and  I  take  section  285,  which 
we  must  read  together  with  284.  Section  285  is  eimply  a  saving 
clause  which  I  cannot  account  for  in  a  moment.  "  Nothing  in  this 
Act  contained  shall  alter  or  affect  the  question  of  the  liability 
of  any  of  the  docks  or  works  vested  in  the  Board  to  parochial 
or  local  rates,  but  the  same  shall  in  all  respects  be  judged  of 
""and  determined  as  if  this  Act  had  not  been  passed."  That 
tslause  is  merely  one  of  these  saving  clauses  which  would  have 
no  effect;  and  the  most  you  can  say  for  it  is  that  it  shows  that 
a  doubt  existed  in  the  mind  of  the  draftsman  whether  some- 
thing in  these  clauses  might  not  affect  the  liability  to  local  rates. 
The  Master  of  the  Rolls. — There  was  a  burning  question  at 
that  time  about  that. 

Mr.  Dicey. — ^Yes.  The  reason  he  put  it  in  was  that  there  was 
a  question  at  that  very  moment.  Therefore,  the  argument  seems 
to  be  this:  that  because  an  over-cautious  draftsman  put  this 
in,  we  are  to  read  it  as  though  he  had  in  effect  said.  Because 
I  save  local  rates  I  repeal  the  liability  to.  all  taxes, — not  income 
tax  only,  but  all  taxes. 

Lord  Justice  Brett. — What  was  the  question  which  you  say 
was  pending  or  burning? 

Mr.  Dicey. — The  question  which  was  then  burning  was  the 
very  question  ultimately  decided  in  Cameron  v.  The  Mersey 
Docks  and  Harbour  Board,  namely  the  liability  of  this  class  of 
proi>erty  to  rates. 

The  Master  of  the  Rolls.— To  he  rated  at  allF 
Mr.  Dicey. — Yes.     That  brings  me  to  another  x>oint,  about 
profits. 

The  Master  of  the  Rolls. — ^What  this  section  meant  was  this, 
that  the  mode  of  disposition  of  the  property  shall  not  affect  the 
pending  question  as  to  liability  to  be  rated;   that  is  all. 

Mr.  Dicey. — Quite  so.  That  leads  me  to  the  second  point, 
about  profits. 

Lord  Justice  Brett. — If  that  pending  question  did  not  depend 
on  this  Act,  then  this  saving  clause  does  not  affect  it.     It  is, 
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''  Nothing  in  this  Act  contained  shall  alter  or  affect  the  question^ 
''  of  the  lial)ility  of  any  of  the  docks  to  parochial  or  local  rates." 

Mr,  Dicey. — The  pending  question  might  have  been  affected 

by  this  Act.     Allow  me  to  refer  to  the  point  referred  to  last 

night.     One  question  with  the  draftsman  was  the  question  of 

disposition,  and  he  thought  that  principle  laid  down  by  ix>rd 

Blackburn  not  being  made  clear,  possibly  those  provisions  as  to- 

the  mode  of  disposition  might  affect  the  question  which  had 

already  been  raised  as  to  liability  to  poor  rates.     I  ask  your 

Lordships  to  put  together  what  is  very  imx>ortant  for  our  case, — 

four  cases  which  have  a  very  distinct  bearilig  upon  one  another, 

and    which    taken    together    answer    the    question    about*  both 

disposition  and  profits.     One  of  those  cases  is  tbe  Queen  v.  the- 

Churchwardens   of   Charlton,    reported    in    28th    Law    Journal,. 

Magistrates'  cases,  p.  131.       I  read  first  the  headnote:    ''The^ 

'  Tyne  Improvement  Commissioners  were  empowered  by  Act  of 

'  Parliament  to  make  and  maintain  the  Northumberland  Docks,^ 

'  and  to  borrow  money  upon  the  security  of  the  rates  and  dues. 

'  The   rates    and   dues   were   ordered   to   be    applied,    first,    in 

'  payment  of  the  expenses  of  managing  and  maintaining  the- 

'  docks ;   next  in  paying  the  interest  of  the  money  borrowed ; 

'  next  in  creating  a  sinking  fund  for  the  purpose  of  paying  ofT 

'  the  money  borrowed,  and,  if  there  were  any  surplus  afterwards, 

*  the  rates  were  to  be  lowered  to  that  extent."     Thai  was  a  very 
similar  case  to  our  present  one :   ''  lie  Commissioners  were  also 

'  authorised,  after  the  payment  of  the  expenses  above  mentioned,. 
'  and  after  the  extinction  of  the  debt  for  money  borrowed,  to 
'  set  apart  a  sum  of  money  annually  to  be  applied  in  defraying^ 
'  extraordinary  repairs,  ftc. ;  and  whenever  there  was  any 
'surplus  the  Commissioners  wete  to  lower  the  rates  and  dues 
'  so  as  to  reduce  them  to  the  annual  amount  of  the  expenses  of 

*  the  management,  maintenance,  and  Ivorkin^  of  the  docks. 
'  The  docks  having  been  built  Were  used  by  uie  shipping  fre- 

*  quenting  the  Tyne,  and  the  rates  and  duaft  had  amounted  to 
'  as  much  as  10,000/.  a  year.  Held,  that  t^e  Commissioners 
'  were  liable  to  be  rated  for  the  occupatioii  df  the  docks."    The 

date  of  the  decision  in  that  case  is  Januaiy  26th,  1859.     There* 
fore  that  particular  "case  must  have  been  pending  and  before  the- 
draftsman's   mind,   or  the  question   must  have  been   pending, 
at  the  time  these  Acts  of  1857  and  1858  were  drawn.     I,  there-* 
fore,  in  answer  to  Lord  Justice  Brett,  say  that,  no  doubt,  this 
clause  must  be  read  in  this .  way :  Whereas  there  is  at  present  a 
question  as  to  whether  poor  rates  are  payable  in  cases  where  the- 
expenses  are  to  be  applied  in  a  particular  way;   therefore,  that 
nothing   in  this  Act  shall  affect  the  question   already   raised. 
And  you  cannot  in  such  a  saving  provision  legitimately  draw  the- 
further  inference  that  because  all  question  as  to  liability  to  local 
rates  is  saved,  therefore  this  Act  is  to  be  read  as  though  it  ex- 
empted from  liability  to  income  tax  and  not  only  income  tax,, 
but,  logically,  if  it  exempts  from  income  tax,  it  exempts  from 
payment  of  every  tax  except  those  particular  rates  saved  in  the- 
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olauBe.     I  will  leave  that  point  there.     I  hope  I  have  made  it  ^|?^^^  • 
intelligible.     Then  with  the  Queen  v,  the  Overseers  of  Gherton,  habbouk 
1  would  aak  your  Lordships  to  combine  the  following  casee^  all  of  Boabd  r. 
which  have  been  cited  except  one,  bnt  I  think  they  should  be  ^^^^^' 
taken  in  combination  together.    The  next  is  the  leading  case  on 
the  subject,  Jones  v»  The  Mersey  Docks  and  Harbour  Board, 
House  of  Lords  cases.     I  cite  it  from  the  35th  Law  Journal, 
House  of  Lords,  Magistrates'  cases,  page  1.     It  is  in  that  case 
that  we  get  the  two  principles  governing  this  case  laid  down. 

Lard  Justice  Brett.-^Whetk  was  that  decided? 

Mr.  Dicey. — It  setans  to  have  been  argued  in  1864,  and  re- 
argued in  1865.  In  this  case  of  Jones  v.  The  Mersey  Docks, 
these  very  persons  were  concerned. 

Ijord  Justice  Brett. — What  was  the  argument  in  the  Ghirton 
caseP    That  they  were  not  liable  to  be  rated?     WhyP 

Mr.  Dicey, — ^Partly  because  of  the  nature  of  the  property, 
and  partly  because  of  the  nature  of  the  appropriation.  I  am 
particularly  anxious  to  take  these  cases  together;  their  com- 
bined effect  is  stronger  than  any  one  of  them  taken  alone.  In 
the  Mersey  Docks  case  we  have  this  dictum  or  rather  doctrine 
laid  down  by  the  present  Lord  Blackburn.    . 

Lard  Justice  Brett. — I  should  have  thought  you  relied  upcA 
that  case  for  the  other  purpose  too. 

Mr.  Dicey. — ^Yes,  I  do.  The  case  covers  the  whole  ground  and 
the  whole  point  before  your  Lordships.  The  two  questions  run 
one  into  the  dthet.  The  doctrine  laid  down  in  that  case  was 
cited  last  night.  It  is  in  these  words  ''  We  think,  in  con- 
*'  formity  " — (I  am  particularly  anxious  that  these  words  should 
be  noticed)^—"  We  think,  in  conformity  with  the  decision- in  the 
*'  Tyne  Commiseioliers  v.  Ghirton  "  (that  is  the  case  that  I  have 
read),  "  that  enactments  directing  that  the  revenue  shall  be 
'^  applied  to  ceilain  purposes,  and  no  other,  are  directory  only, 
"  and  mean'  that  after  all  charges  imposed  by  law  on  the  revenue 
''  have  been  discharged,  the  surplus  or  free  revenue  which  other- 
''  wise  might  have  Wn  disposed  of  at  the  pleasure  of  the  recipi- 
**  ents  should  be  applied  to  these  purposes."  That  is  the  doctrine 
laid  down  by  Lord  Blackburn  as  representiiig  four  other  judges. 

The  Master  of  the  Ralls. — ^Will  you  read  the  eitact  words 
again  P 

Mr.  Dicey. — ''That  enactments  directing  that  the  revenue 
**  shall  be  applied  to  certain  purposes,  and  no  other,  are  directory 
"  only,  and  mean  that  after  all  charges  imposed  by  law  on  the 
'*  revenue  have  been  discharf^ed  the  surplus  or  free  revenue 
^'  which  otherwise  might  have  been  disposed  of  at  the  pleasure 
**of  the  recipients  should  be  applied  to  these  purposes;"  a^id 
he  refers  to  the  Ghirton  case,  considering  that  that  case  did 
decide  the  question  as  to  the  application  of  revenue. 

The  Master  of  the  Rolls. — ^He  says  the  section  applies  to  that 
which  would  be  otherwise  disposable? 
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Mr,  Dicey. — Yes,  that  is  our  contention.  I  am  dwelling  moare 
upon  the  question  of  profits.     Here  was  a  case  about  profits. 

The  Master  of  the  RoUs. — ^I  do  not  at  present  see  how,  on  the 
contention  of  the  Mersey  Board,  they  can  pay  rent.  Suppose  ther 
land  to  be  subject  to  a  fee-farm  rent. 

Mr.  Dicey. — I  see  the  whole  difGiculty,  and  with  one  more  re- 
ference I  will  make  a  few  more  observations  upon  it.  Black's 
case  was  placed  before  your  Lordships  yesterday;  that  affirms 
again  the  doctrine  l^id  down  by  the  House  of  Lords  in  this  case 
of  Cameron  v.  The  Mersey  Docks  and  Harbour  Board. 

Lord  Justice  Brett. — What  were  the  negative  words  in 
Cameron's  caseP  I  see  Mr.  Justice  Crompton  in  the  Chirton  case 
said,  *'  Then  it  is  said  that  the  clauses  in  the  Act  exclude  pay- 
''  ment  of  poor  rates,  but  I  do  not  think  that  that  is  so.  The 
'^  Birkenhead  case  goes  this  length, — ^that  where  there  is  a  clause 
'*  enabling  the  trustees  to  lower  the  tolls  from  time  to  time  as 
''  far  as  they  can  be  lowered,  it  is  not  sufficient  to  exclude  the 
''  liability  to  pay  poor  rates,  unless  there  be  also  words  appro- 
*'  priating  the  fimds  in  such  a  way  as  to  exclude  the  payment 
''  of  such  rates."     That  leaves  the  whole  question  open. 

Mr.  Dicey. — ^No.  I  venture  to  say  respectfully  it  does  not,  for 
this  reason:  In  the  Chirton  case  (the  decision  in  which  was 
referred  to  with  approval)  there  are  the  words  ''  not  otherwise." 
I  think  that  is  so.'  I  do  not  wish  to  pledge  mjrself  to  it.  I 
see  the  clause  in  the  Act  in  that  case  provides  specifically  for 
what  may  be  paid. 

Lord  Justice  Brett. — ^It  provides  specifically  for  what  may  be 
paid,  and  then  says  if  there  is  more  money  than  will  pay  ^ese 
specific  things  the  rates  are  to  be  lowered. 

Mr.  Dicey. — ^Yes.  The  construction  I  am  putting  is  the  same 
as  that  put  by  Lord  Blackburn  as  giving  the  doctrine  of  the  case, 
''  That  enactments  directing  that  the  revenue  shall  be  applied  to 
'^  certain  purposes  and  no  other;  " — from  which  I  infer,  and  I 
think  I  rightly  infer,  that  Lord  Blackburn  held  that  it  was  pre- 
cisely the  same  thing,  and  logically  and  rightly  the  same  thmg, 
whether  you  say  such  moneys  shall  be  paid  on  such  specific 
subjects,  or  whether  you  add  the  words  ''not  otherwise."  At 
any  rate  the  provisions  of  this  Act  go  not  a  whit  logically 
further  than  those  words  ''  not  otherwise  " ;  and  I  say  that  such 
expressions  as  those  are  rife  in  local  Acts.  This  tremendous 
effect  must  follow,  if  the  argument  of  our  opx>onents  is  to  have 
any  weight,  that  the  Mersey  Docks  and  Harbour  Board  are 
exempted  from  liability  to  every  general  tax  imposed  by  Parlia- 
ment, whetheir  before  the  time  that  the  private  Act  passed,  or 
after  the  time.  It  will  not  do  to  draw  any  distinction  between 
before  and  after,  because  this  particular  Income  Tax  Act  passed 
subsequently  to  their  local  Act. 

Lord  Justice  Brett. — I  do  not  see  the  unfairness  Or  injustice  of 
exempting  these  docks  from  public  burdens.  It  was  that  if  they 
were  to  be  exempted  from  poor  rates,  it  was  very  unjust  to  the 
parish  in  which  they  were,   because   for  public  purposes  the 
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docks  were  built  upon  land  taken  away  from  that  pariflh  which  ^■b^b' 
otherwise  would  be  paying  rates  to  the  parish.     It  was  thought  HiJtBora 
tliat  was  Tery  unfair  with  regard  to  the  parish;  with  regard  to  Boamdw. 
the  whole  county  I  do  not  see  the  same  unfairness.  .  Lnois. 

IffT.  Dicey, — I  was  not  arguing  on  the  unfairness,  though  all 
these  exemptions  narrow  the  area  of  taxation,  and  make  it  worse 
upon  others. 

The  M cuter  of  the  Rolls, — I  do  not  know  what  right  Liyeri>ool 
has  to  tax  the  whole  country  for  the  maintenance  of  its  docks. 
If  they  do  not  pay  income  tax  they  are  taxing  the  whole  country 
to  that  extent  for  the  benefit  of  their  docks. 

Lord  Justice  Brett. — The  point  I  put  to  you  is  this :  that  the 
surface  occupied  by  the  Liverpool  docks,  as  compared  with  the 
parish  of  Liverpool,  is  very  different  to  the  space  occupied  by 
the  Liverpool  docks  as  compared  with  the  whole  of  England. 

Mr.  Dicey. — Of  course  I  admit  that. 

The  Mcuter  of  the  Rolls. — ^The  same  principle  applies.  On 
what  theory  is  the  whole  country  to  pay  towards  the  main- 
tenance of  the  docks  at  Liverpool? 

Mr.  Dicey, — ^Let  me  put  this  point.  There  are  certain  other 
docks  in  the  county  besides  Liverpool.  Let  us  take  the  Bristol 
docks.  Suppose  that  iii  a  corresponding  clause  in  the  Bristol 
Dock  Act  the  draftsman  omitted  to  put  in  the  words  "  not  other- 
wise/' while  those  words  were  found  in  the  Liverpool  Act;  what 
an  astounding  effect  it  would  produce  if  the  contention  of  our 
opponents  is  to  prevail, — ^that  whereas  the  Bristol  docks  paid 
income  tax,  the  Mverpool  docks  did  not  pay  it, — ^wholly  from  the 
words  which  are  constantly  used  or  not  used  by  the  draftsman 
merely  as  so  much  verbiage. 

Lard  Justice  Brett. — ^I  do  not  know  that  you  are  right  in 
assuming  those  words  to  be  introduced  by  the  draftsman ;  it  may 
be  that  they  were  put  in  in  Parliament  upon  a  most  lengthened 
and  solemn  discussion;  we  do  not  know.  To  say  that  they  are 
the  words  of  the  draftsman  seems  to  me  not  a  proper  mode  of 
■construing  an  Act  of  Parliament. 

Mr.  Dicey. — ^I  will  say  the  .Legislature  instead  of  the  drafts- 
man. 

The  Master  of  the  Rolls. — ^Is  not  this  argument  open  to  you : 
ihat  a  direction  to  pay  A.  B.  has  exactly  the  same  effect,  whether 
it  is  to  pay  A.  B.  and  not  otherwise,  or  to  pay  A.  B.  without  the 
words  ^*  not  otherwise."  Your  argument,  good  or  bad,  is  that 
those  words  are  puie  surplusage? 

Mr.  Dicey. — ^Tes.  • 

.  The  Mcuter  of  the  Rolls. — ^The  same  words  constantly  occur  in 
Acts  of  Parliament  relating  to  other  docks,  you  say. 

Mr.  Dicey. — ^That  is  my  contention;  I  do  not  know  that  I 
need  go  so  far. 

Lord'  Justice  Brett. — If  you  had  used  the  argument  which  has 
been  suggested  by  my  Lord,  I  could  not  have  made  the  observa- 
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tion  to  you  that  I  did.     I  was  inakiug  that  obseryation  to  yoa 
upon  the  argument  which  you  were  using. 

Mr.  Dicey, — Quite  so.  I  did  not  put  my  argument  in  the 
iiappiest  form,  but  I  am  willing  to  adopt  the  form  put  by  my 
Lord.  It  really  does  sum  up  upon  that  point,  what  I  intended 
to  say, — which  was  this,  that  if  the  full  force,  and  effect  con- 
tended for  were  given  to  these  words,  it  might  produce  very  ccm* 
siderable  injustice  as  between  different  docks.  Before  I  sit  down 
I  will  call  3-our  Lordships'  attention  to  one  other  case, — that  is^ 
the  case  of  the  Coltness  Iron  Company  v.  Black,  House  of  Lords^ 
Scotch  cases,  in  the  last  June  number  of  the  Law  Keports, 
page  315.  This  case  has  no  direct  bearing  on  the  particular 
point  I  am  arguing,  but  it  has  a  very  strong  indirect  bearing* 
The  direct  decision  in  the  case  is  that  mines  come  within 
Schedule  A.,  and  certain  questions  are  dealt  with  as  to  how 
])rofits  on  mines  are  to  be  computed.  The  indirect  bearing  that 
that  case  lias  upon  my  present  point  is,  that  Lord  Blackburn 
throughout  bases  his  argument  upon  the  similarity,  I  may 
almost  say  identity,  between  the  rules  as  to  income  tax  and  the 
rules  as  to  poor  rate.  His  view  in  this  case,  as  in  the  case  I  cited 
before,  the  Chorlton  case,  is  that  where  you  have  profits,  where 
yon  have  items  which  are  taxable  in  the  hands  of  bodies  of  this 
kind  under  the  poor  rate,  so  you  have  the  same  items  taxable 
under  the  income  tax.  I  do  not  press  the  argument  further,  but 
I  think  that  throws  very  great  light  upon  the  whole  thing  aa 
showing  that  in  estimating  whether  there  are  profits  you  are  to 
look  not  at  whether  a  particular  person  derives  profits,  but 
whether  the  concern  is  a  thing  that  brings  in  an  excess  of 
receipts.  Here  I  would  sit  down,  but  that  Lord  Justice  Brett 
asked  me  a  question  about  the  Cameron  case  last  night. 

Lord}  Justice  Brett. — I  asked  you  this  about  the  Cameron 
case.  You  have  cited  the  proposition  contained  in  the  advice  to 
the  House  of  Lords  of  Lord  Blackburn, — ^no  doubt  a  very  hi^k 
authority;  but  did  any  of  the  other  judges  give  a  contrary 
opinion? 

Mr,  Dicey. — One  of  the  other  judges,  Mr.  Justice  Byles,  did 
not  agree  with  the  whole  of  the  judges.  I  venture  to  think  Lord 
Blackburn  was  followed  by  the  House  of  Lords. 

Lord  Justice  Brett. — In  that  part  of  what  he  said,  was  he? 

Mr.  Dicey. — Not  a  word  was  said  criticising  that  part  of  it. 
Xo  doubt  that  proposition  was  not  re-stated  in  his  Lordship'a 
judgment,  but  the  opinion  of  the  House  of  Lords  was  arrived  at 
after  that  proposition  had  been  laid  down  by  Lord  Blackburn. 
I  do  not  imt  it  as  the  derision  of  the  House  of  Lords. 

The  Master  of  the  Rotts. — It  is  not  a  decision  of  the  House  of 
liords.  . 

Mr.  Dicey. — I  should  not  he  arguing  hero  if  it  was  a  decision 
of  the  House  of  Lords. 

The  Master  of  the  Rolls. — You  are  entitled  to  say  this,  that 
the  House  of  Lords  decided  with  the  majority  of  the  judges. 
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Mr^  IJicey, — They  spoke  in  terms  of  approval  of  this  particular  Mebset 
judgment.     One  of  their  Lordships  says,  "  I  think  it  not  worth  J^^  ^^^ 
''  while  going  minutely  through  it."  B^^r* 

The  Master  of  the  Rolls. — You  may  say  it  is  an  authority  ^^^^' 
which  we  may  follow;  it  is  not  necessarily  an  authority  which 
we  must  follow. 

Mr,  Dicey. — ^Yes. 

The  Master  of  the  Rolls. — Can  you  give  me  the  reference  to 
that  case  in  the  Appeal  Court  last  year  about  the  right  of  the 
Crown  to  issue  an  extent  under  the  Bankruptcy  Act  P 

Mr.  Binghami. — The  case  of  re  BoUand,  8th  and  9th  Chancery 
Division. 

The  Master  of  the  Rolls. — ^I  am  not  going  to  decide  this  case 
on  the  ground  of  the  decision  in  that  case,  but  I  am  going  to 
look  at  it. 

Mr.  Dicey. — ^Tour  Lordship  asked  me  to  look  at  a  case  last 
night,  which  is  a  case  to  some  extent  against  us';  it  is  the  case 
of  the  Mayor  and  Aldermen  of  Worcester  v.  the  Assessment 
Committee  of  Droitwich.  It  is  to  be  found  in  Law  Keports, 
2nd  Exchequer  Division,  page  49,  ''^ Where  land  is  used  for  a 
public  purpose,  and  the  occupiers  thereof  are  prevented  by 
statute  from  deriving  the  full  pecuniary  benefit  which  it  is 
capable  of  producing,  the  land  is  to  be  rated  to  the  poor  with 
reference  to  the  amount  of  profit  actually  made,  and  not  with 
reference  to  the  amount  which  might  be  secured  by  the  occu- 
piei*s  if  they  were  not  subject  to  restrictions.  The  Local  Board 
of  Health  for  W.  erected  and  occupied  works  for  the  purxxrae  of 
iiupplying  the  inhabitants  thereof  with  water.  The  works 
were  situate  within  the  parish  of  C.  In  order  to  benefit  the 
inhabitants  of  W.  the  local  board  made  the  scale  of  charges  so 
low  as  to  leave  a  profit  far  less  than  would  have  accrued  to  a 
company  carrying  on  the  works  as  a  commercial  undertaking. 
In  adopting  the  scale  of  charges  above  mentioned,  the  local 
board  intended  to  carry  out  those  provisions  of  the  Public 
Health  Act,  1848,  the  object  of  which  was  to  insure  a  supply 
of  water  at  a  low  price  for  sanitary  purposes.  The  assessment 
committee  of  the  D.  Union,  within  which  the  parish  of  C.  was 
situate,  by  a  valuation  list  assessed  the  local  board  at  a  rate- 
able value  of  1,400Z.  issued  upon  the  amount  which  might 
have  been  earned  by  a  trading  company  carrying  on  the 
waterworks  for  their  own  benefit.  The  local  boord  claimed  to 
be  assessed  at  a  rateable  value  of  540Z.  based  ux)on  the  profit 
actuiilly  earned  by  them.  Held,  a£Brming  the  judgment  of  the 
Court  of  Appeal  from  Inferior  Courts,  that  the  Assessment  of 
1.400/.  was  wrong,  and  that  the  local  board  were  liable  to  be 
assessed  at  540Z.  only;  for,  under  the  provisions  of  the  Public 
Health  Act,  1848,"  they  could  not  make  rates  of  an  amount 
more  than  sufficient  to  enable  them  to  maintain  the  water- 
works, and  they  could  not  be  assessed  only  with  reference  to 
the  profit  actually  earned."     I  shall  have  an  opportunity  of 
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reply  of  addressing  any  further  argnmente  to  your  Lordships 
that  may  appear  to  me  to  be  necessary.  No  doubt  the  case 
for  our  opponents  will  be  put  in  the  m'oet  attractiye  way  by  my 
learned  friend. 

Mr.  Bigkam. — In  this  case  Mr.  Benjamin  leads  me;  but  he 
is  not  here  at  present.  I  hope  he  will  be  here  in  time  to  address 
your  Lordships.  In  the  meantime  I  proi>ose,  as  far  as  I  am 
able,  to  deal  with  the  two  poini^  that  appear  to  me  to  be  the 
only  points  in  the  case ;  and  I  shall  ha^e  to  deal  more  fully  with 
the  point  which  the  Solicitor-General  and  Mr.  Dicey  have  not 
addressed  themselves  to  particularly,  namely,  whether  these  are 
profits  at  all. 

The  Master  of  the  Rolls.— Why  are  they  not  profits?  Why 
are  not  the  surplus  of  receipts  profits  at  allP 

Mr.  Bigham. — That  is  the  question  I  am  about  to  address 
myself  to.  I  hope  I  shall  be  able  to  persuade  you  that  these  are 
not  profits.  Your  Lordship  asks  ne  at  once  to  assume  that  they 
are  not  profits.  I  hoi>e  I  shall  satisfy  your  Lordship  that  they 
are  not  profits. 

Lord  Justice  Brett. — Then  there  are  no  profits  P 

Mr.  Bigham. — ^There  are  no  profits.  There  are  two  points 
in  the  case,  and  only  two.  First,  are  these  profits  within  the 
meaning  of  the  Income  Tax  ActsP — ^that  is  tiie  first  question. 
The  second  question  is  this :  If  they  are  profits,  is  there  anything 
in  the  special  Acts  of  Parliament  which  exempt  the  Mersey  Dock 
Board  from  the  payment  of  a  tax  upon  profits? 

The  M cuter  of  the  Rolls. — Are  not  the  profits  of  a  dock  the 
excess  of  receipts  from  the  dock  over  expenditure? 

Mr.  BighcMi. — Let  me,  before  answering  that  question,  go 
step  by  step.  First,  I  admit  that  if  this  dock  were  opened  by  a 
private  individual  not  governed  by  any  statutory  obligations 
and  Eis  receipts  by  way  of  tolls  were  greater  than  his  expmdi- 
ture,  he  would  be  bound  to  pay  income  tax  upon  the  surplus. 

The  Master  of  the  Rolls.— Ab  profits? 

Mr.  Bighann. — ^As  profits. 

The  Master  of  the  Rolls. — ^What  I  asked  was,  what*  were  the 
profits  of  a  dock?  Suppose  a  statute  taxes  the  profits  of  a  dock, 
whoever  receives  them. 

Mr.  Bighaan. — ^The  docks  make  no  profits ;  it  is  the  individual 
who  owns  the  dock  that  makes  the  profits. 

The  Master  of  the  Rolls. — If  a  dock  is  to  be  taxed  on  the 
profits  of  that  dock,  whoever  receives  them,  it  may  be  a  private 
owner,  or  it  may  not. 

Mr.  Bigham,. — ^A  person  who  works  a  dock  for  himself  or  for 
somebody  else  earns  a  profit. 

The  Master  of  the  Rolls. — Suppose  he  works  it  for  a  charity. 

Mr.  BighaTJi. — I  do  not  know  that  it  matters  whom  he  works 
it  for;  the  question  is,  does  he  earn  a  profit  within  the  meaning 
of  the  Act  ? 
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The  Mcuter  of  the  Rolls. — ^If  by  working  the  dock  he  gets  a  Mibbbt 
profit,  it  does  not  matter  for  whom  that  profit  is  applied.     Is  that  hj[^^^ 
a  proposition  yon  are  willing  to  accede  toP  Board  «. 

Mr.  Bighorns — I  will  not  accede  to  that  at  present.  Luoas^ 

The  Master  of  the  Rolls. — ^I  do  not  recommend  yon  to  do  so. 

Mr,  Bighorn. — ^I  do  not  at  present  accede  to  it.  I  have  only 
to  deal  with  the  case  before  the  Court,  and  I  confine  myself  to 
that  case.     The  first  question  is,  are  these  profits? 

The  Master  of  the  RoUs. — ^They  are  the  profits  of  working  the 
docks;  you  cannot  deny  that. 

Mr.  Bighorn. — ^Your  Lordship  says  so.  I  think  your  Lord-' 
ship  begs  the  whole  question  by  saying  that  they  are  profits  at 
all.  I  eay  they  are  not  profits,  for  the  reasons  I  am  going  to 
give.  I  admit  that  the  ordinary  test  of  profits  is  this:  Is  the 
receipt  more  than  the  expenditure;  if  it  is,  the  difference  is 
profit.  That  is  the  ordinary  test;  and  if  this  case  had  no 
peculiar  circumstances  attending  it,  the  ordinary*  test  might  be 
applied  to  it,  and  the  surplus  would  be  profits.  But  first  let  me 
draw  your  Lordship's  attention  to  the  way  in  which  this  Board 
is  constituted.  There  are  a  number  of  trustees  elected  by  the 
very  persons  who  pay  these  rates;  and  my  proposition  is  this, 
that  this  money  which  is  collected  over  and  above  the  ex- 
penditure  

The  Master  of  the  Rolls. — Are  you  right  that  the  trustees  are 
elected  by  the  persons  who  pay  the  rates? 

Mr.  Bighann. — Certainly.    , 

The  Master  of  the  Rolls.— WTHht  rates? 

Mr.  Bighorn. — The  dock  rates.  * 

The  Master  of  the  Rolls. — Are  they? 
'     Mr.  Bighamt. — Certainly.     There  are  four  nominated  members. 

The  Master  of  the  Rolls. — Nominated  by  a  certain  body? 

Mr.  Bigham, — ^Nominated  by  the  Mersey  Conservancy  Com- 
missioners. The  case  states,  -''  The  Appellants  are  the  Mersey 
"  Docks  and  Harbour  Board  or  Corporation,  constituted  by  Act 
"  of  Parliament  for  the  management  of  the  Mersey  Dock  estate. 
''  There  are  28  members  of  the  Board,  four  of  whom  are  ap- 
'^  pointed  by  the  Mersey  Conservancy  Commissioners,  and  the 
''  remainder  are  elected  by  the  dock  ratepayers."  I  can  point 
out  to  your  Lordships  the  section  of  the  Act  of  Parliament  under 
which  they  are  elected. 

Lord  Justice  Brett. — ^What  are  the  dock  ratepayers? 

3//*.  Bigham. — ^The  different  merchants,  principally  in  Liver- 
pool, though  they  may  be  elsewhere,  who  pay  rates. 
^    The  Master  of  the  Rolls. — Does  the  shijMjwner  pay  the  rates? 

Mr.  Bigham. — Yes,  certainly. 

The  Master  of  the  Rolls. — ^Where  do  you  find  that  the  persons 
who  pay  the  rates  elect  the  trustees? 

Mr,  Bigham. — It  is  stated  in  the  case.  That  is  sufficient 
authority. 

The  Master  of  the  Rolls. — ^Where  do  you  find  it  in  the  case  ? 
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Jj^^jj  J/r.  Bigham, — ^In  the  first  parag^ph. 

Habboub  Tlte  Master  of  the  Rolls, — It  does  not  appear  to  be  in  the  Act 

BOAKDV.  of  1858. 

Mr.  Bigham. — It  is  not  in  that  Act,  but  in  the  Act  of  1857, 

which  is  an  earlier  Act. 

The  Master  of  the  Rolls. — ^I  have  the  Act  of  1857  before  me. 

Mr.  Btgham.— Section  8  of  the  Act  of  1857  says,  ''The 
' '  elective  members  of  the  ProTisional  Board  shall  be  chosen  by 
"  the  dock  ratepayers  for  the  time  being  qualified,  in  pui*8uance 
''  of  the  Act  of  the  15th  of  Her  present  Majesty,  chapter  64,  to 
*'  vote  for  the  12  members  of  the  committee  for  the  afhirs  of  the 
''  estate  of  the  trustees  of  the  Liverpool  Docks,  by  the  said  Act 
''  directed  to  be  appointed  by  dock  ratepayers." 

The  Mcuter  of  the  Rolls. — Then  it  is  not  the  dock  ratepayers, 
but  a  certain  portion  of  them. 

Mr.  Bighann. — ^No.  With  deference,  thia  first  Act  of  1857 
vested  the  docks  in  certain  trustees,  and  then  provided  that  the 
trustees  were  to  be  elected  from  time  to  time.  I  cannot  tell  how, 
or  for  what  periods. 

The  Master  of  the  Rolls.— li  is  the  Act  of  1852. 

Mr.  Bighorn. — ^They  are  elected  from  time  to  time  by  the  dock 
ratepayers. 

The  Master  of  the  RoUs. — ^Who  are  the  dock  ratepayers  P  • 

Mr.  Bighorn. — ^There  is  a  register  kept  of  those  pemdns  who 
pay  dock  rates.  They  are  entitled.,  if  they  choose,  to  get  their 
names  put  upon  that  dock  register;  and  having  got  their  names 
upon  the  register,  they  are  entitled  to  vote  for  members  of  the 
Dock  Board. 

The  Master  of  the  Rolls. — ^Is  that  8o?|  Is  anybody  who  pays 
rates  entitled  to  put  his  name  upon  that  register, — ^the  owner  of 
a  foreign  ship  coming  in,  for  instance?    It  cannot  be. 

Mr.  Bigham. — ^Anybody  who  pays  rates. 

The  Master  of  the  Rolls. — ^Is  that  really  so.  Let  me  see  the 
Act  of  Parliament.    I  cannot  take  that. 

Mr.  Bighann. — ^Your  Lordship  has  the  Act  before  you,  I 
think. 

The  Master  of  the  Rolls. — It  does  not  say  what  dock  rate- 
payers.   It  can  only  be  some  of  them. 

Lord  Justice  Brett. — ^le  there  anything  in  the  interpretatiou 
clause  to  say  what  a  dock  ratepayer  isP 

Mr.  Bighann. — ^I  am  told  by  a  very  high  authority  that  the 
dock  trustees  are  elected  by  persons  who  pay  dock  rates  in 
Liverpool,  of  course  in  respect  of  the  Liverpool  docks,  and  wbfi 
are  resident  in  this  country.  If  they  pay  to  the  Mersey  Dock 
and  Harbour  Board  dock  rates,  they  are  entitled,  though  they 
are  foreigners,  if  they  be  resident  in  this  country,  to  elect 
memb^B. 

The  Master  of  the  Rolls. — If  they  are  resident  in  the  country 
^euerallv  P 
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Mr.  Bigham.-—Ym,    in    the   country    generally.     They    are  Mbbsbt 

entitled  to  vote  in  the  annual  election  of  members  to  this  Board.  ^^^^ 

That  is  what  I  am  told.  Boabd  «. 

The  Master  of  the  RoUs.—We  will  take  that  to  be  so.  Lucas^ 

Lord  Justice  Brett, — ^There  are  people  who  pay  the  rates  who 
are  not  on  the  register. 

The  Mcuter  of  the  Rolls. — ^AU  the  foreigners  who  do  not  reside 
here  who  pay  dock  rates? 

Lord  Justice  Brett. — Owners  of  foreign  ships  P 

Mr.  Bighorn. — ^I  daresay  those  persons  employ  people  in 
Liverpool  to  pay  the  rates.  I  presume  that  the  persons  who  pay 
rates  for  those  persons  in  foreign  countries  are  registered  as 
electors.  The  rates  have  to  be  paid  in  Liverpool.  They  must 
he  paid  by  somebody  in  Liverpool ;  and  I  presume  that  a  dock- 
ratepayer  in  Liverpool,  whether  he  pays  for  a  person  out  of  the 
country  or  not,  is  entitled  to  vote  for  members  of  the  Dock 
Board. 

The  Mcuter  of  the  Bolls. — The  dock  ratepayers  elect  the 
majority  of  the  trustees. ' 

Mr.  Bighorn. — ^They  elect  24  out  of  the  28.     I  take  it  step 
by  step.     First,.  I  say  these  are  not  profits,  because  the  surplus 
is  provided  by  those  for  whom  these  gentlemen   are  trusteeK. 
The  ratepayers  themselves  provide  the  surplus,   and,   as  your 
Lordship  said  yesterday,  a  man  cannot  make  a  profit  out  of 
Jiimself .     I  say  that  the  trustees  of  the  Liverpool  Docks  are  in 
other  words  the  dock  ratepayers.     Let  me  give  an  illustration 
ot  what  I  mean.       I  say  it  is  an  analogous  case.       Suppose  a 
number  of  merchants  in  the  City  of  London,  for  their  own  con- 
venience say,  We  will  buy  a  warehouse,  we  have  not  the  money 
to  buy  it  with,  therefore  we  will  borrow  the.  money  with  which 
to  buy  it ;  in  that  warehouse  we  will  keep  our  goods,  and  we  will 
appoint  A,  one  of  our  number,  to  manage  it,  and  it  shall  be 
managed  on  this  principle:  He  shall  charge  us  just  ns  much  for 
warehousing   our   goods   in   that   warehouse   as    will   meet    the 
.annual  expenditure  of  keeping  the  warehouse  in  order;   at  the 
lend  of  the  year,  in  order  to  wipe  off  the  debt  which  we  have 
incurred  in  starting  the  warehouse,  we  will  have  a  whip  round 
and  charge  ten  per  cent,  upon  the  amount  of  the  f»outrilnition 
which  we  have  paid.     Could  it  be  said  that  the  ten  i)er  cent, 
.that  Mr.  A.  received  over  and  above  the  rents  which  renlly  met 
the   expenditure   was    profit   which    he    or    anybody    else    wns 
earning? 

The  Moater  of  the  Rolls. —^o  you  put  it  this  way;  that  if 
half  a  dozen  persona  combine  to  keep  a  warehouse  for  the  pur- 
pose of  warehousing  only  their  own  goods,  they  do  not  get  a 
profit  if  they  do  not  warehouse  their  goods  equally?  It  they 
warehouse  them  equally  I  pan  understand  that  each  does  not  get 
a  profit  out  of  the  other,  but  if  they  wareliouse  them  unequally 
there* is  a  profit.  Suppose  six  people  kept  a  warehouse,  and  only 
*one  warehoused   his   goods,   and   they   charged   him    warehonse 
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rates  which  exceeded  the  expenses,  the  five  would  get  a  profit 
out  of  him. 

Mr.  Bighamfi. — That  is  not  my  case. 

The  Master  of  the  Rolls. — ^In  the  case  you  put  you  do  not 
suppose  that  each  warehouses  his  goods  in  the  same  proportion. 

Mr.  Bigham. — No. 

The  Master  of  the  Rolls. — There  is  no  equality  'of  warehousing* 
in  the  case  you  put. 

Mr.  Bighcum. — ^No,  but  if  I  state  my  case  properly  there  ia  no 
profit.  Suppose  that  five  merchants  take  a  warrehouse  for  their 
own  convenience,  and  they  buy  it  with  borrowed  money,  and 
they  say  A  shall  work  this  warehouse  for  us.  Simply  for  con- 
venience we  appoint  one  man  to  look  alter  it ;  he  shall  find  out 
what  it  costs  to  keep  the  men  there,  pay  the  tax^,  and  do  the- 
necessary  repairs.  Each  of  us  will  put  such  goods  as  w«  choose 
in  it,  and  we  shall  be  charged  by  A  a  proportion  in  accordance 
with  the  quantity  of  goods  which  we  put  in  it;  we  shall  be 
charged  each  such  a  sum  as  will  at  the  end  of  the  year  cover 
the  outgoings.  If  nobody  uses  the  warehouse  but  *B  he  will  be 
the  only  one  to  pay  any  rent;  if  B,  G,  and  D  put  in  different 
quantities  they  must  pay  a  proportionate  amount  for  rent;  but 
we  also  agree  that  at  the  end  of  the  year  we  shall  each  con- 
tribute ten  per  cent,  of  whatever  the  rent  may  be  which  we 
have  already  paid,  and  that  ten  per  cent,  shall  be  used  to  pay  off 
the  debt  which  we  have  incurred  in  buying  the  warehouse.  la 
that  a  profit? 

The  Master  of  the  Rolls. — ^Ten  per  cent,  on  whatP 

Mr.  Bigham. — On  the  amount  they  have  been  called  on  to 

pay  for  the  twelve  months. 

The  Master  of  the  Rolls, — An  additional  sum. 
Mr.  Bigham, — ^Tes. 

The  Master  of  the  Rolls. — ^The  profit  would  be  the  excess  of 
thf  amount  received  from  the  persons  who  deposited  the  goods 
over  the  expenditure.  A  contribution  by  five  people,  however 
estimated,  is  not  a  profit. 

Mr.  Bigham. — Tour  Lordship  does  not  accept  my  hypothesis. 
I  begin  with  this:  that  A,  who  has  the  management  of  the  ware- 
house, is  to  charpre  no  more  on  the  whole  of  the  five  persons  than 
the  expenses. 

The  Master  of  the  Rolls. — Then  there  is  no  profit,  because  the 
expenses  equal  the  receipts. 

Lord  Justice  Cotton, — Does  not  your  argument  assume  that 
llie  vntepayeis  are  a  body  consisting  always  of  the  same  persons? 

Mr.  Bigham. — ^No,  I  do  not  think  it  does.  When  I  come  ta 
call  your  Lordship's  attention  to  the  Scotch  case 

The  Master  of  the  Rolls. — At  present  I  do  not  see  any  profits. 
If   \hp  man   charges  no  more  than   the  expenses  there  are  ua 
profifs. 
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Mr.  Bigham. — ^I  put  this.     Having^  charged  no  more  than  the  5^^*^^,.^ 
expenses  by  agreement  among  them^  A  says  B's  proportion  of  the  haubour 
expenses  which  he  has  to  pay  in  respect  of  rent  is  lOOZ.,  but  by  Board  r. 
agreement  I  am  to  add  101.  on  to  that,  being  the  proporti<m  ^^^^^- 
he  is  to  contribute  on  the  debt  due  by  the  warehouse.       Then 
the  result  of  that  is  that  A,  managing  the  warehouse,  not  only 
receives  all  the  expenditure,  but  he  receives  ten  per  cent,  more, 
being    the   sum    which    those    five   persons    contribute    towards 
paying  off  the  debt.     Is  tibat  a  profit  ? 

The  Master  of  the  Rolls. — Yes,  it  is.  If  each  of  those  i>etsons 
only  pays  in  respect  of  his  good£,  and  if  he  pays  tem  per  cent, 
not  as  an  equal  contribution  but  over  and  above  the  rent  for 
warehousing  his  goods  the  others  make  a  profit,  because  accord- 
ing to  your  theory  they  are  equally  liable  to  pay  the  debt,  but 
tbey  make  that  man  pay  a  larger  proportion  of  the  debt,  that 
is  a  jyrofit  to  them. 

Mr.  Bigham. — ^That  difficulty  is  easily  got  over  in  this  way, 
they  are 'to  contribute  10  per  cent,  each  on  the  amount  of  their 
respective  rents. 

The  Master  of  the  Rolls. — It  is  an  additional  charge  .on  the 
goods. 
.    Mr.  Bigham. — No. 

The  Master  of  the  Rolh. — The  man  who  does  not  send  any 
goods  to  the  warehouse  pays  nothing. 

Mr.  Bigham. — It  is  not  an  additional  charge  on  the  goods. 

The  Master  of  the  Rolls.-^H  the  man  pays  10  per  cent,  upon 
the  amount  of  warehouse  rental  in  respect  of  the  goods  sent  to 
be  warehoused,  it  is  the  same  thing  as  an  additional  charge  on 
the  goods  sent--it  is  in  resx^ect  of  the  goods  he  sends  that  he  is 
charged. 

Mr.  Bigham. — ^Let  me  put  it  in  another  way.  I  see  I  have 
confused  it  a  little  by  the  way  I  have  put  it,  let  me  put  it'  in 
another  way. 

TJie  Master  of  the  Rolls. — At  present  I  do  not  see  that  there 
is  no  profit.     I  daresay  you  will  make  me  see  it. 

Lord  Justice  Brett. — ^You  say  in  the  hyjwthetical  case  you 
put  there  is  no  profit. 

Mr.  Bigham. — ^Yes. 

Lord  Justice  Brett. — When  you  come  to  apply  that  case  to 
this  you  will  have  to  show  that  it  is  like  it. 

Mr.  Bigham. — Yes. 

The  Master  of  the  Rolls, — At  present  I  am  not  able  to  assent 
to  your  hypothetical  case. 

Mr,  Bigham. — I  begin  with  my  hypothetical  case,  unless  I 
make  that  clear  I  am  afraid  it  would  be  no  use  applying  that 
case  to  the  case  before  me,  therefore  I  want  first  to  show  that  in 
the  case  I  am  putting  there  would  be  no  profit. 

Lord  Justice  Brett. — My  Lord  pointed  out  that  in  the  case  as 
you  put  it  up  to  this  time  some  of  the  six  persons  would  make  a 
profit,  though  the  others  would  not. 
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Mr.  Bighann. — Let  me  put  it  this  way.  Suppose  that  A  in 
managing  the  warehouse  is  to  charge  each  of  the  fire  men  so 
much  as  will  cover  the  expenditure,  but  there  is  an  ag^reement 
that  at  the  end  of  the  year  they  shall  each  contribute  and  pay 
into  the  hands  of  A  an  equal  sum  each  towards  the  payment  off 
of  the  debt,  would  that  be  profit. 

The  Master  of  the  Rolls. — ^That  is  to  say,  quite  irrespective 
of  warehousing. 

Lord  Justice  Brett. — That  would  not  be  profit.  - 

Mr.  Bigham. — What  is  the  difference  between  that  case  and 
the  one  I  have  just  put,  where  instead  of  A  being  entitled  to 
receive  a  fixed  sum  from  %ach  of  them  they  agree  among  tibem- 
selves  that  in  proi)ortion  to  the  extent  that  each  of  them  has 
used  the  warehouse  for  12  months  thev  shall  each  contribute 
towards  paying  off  the  debt. 

The  Master  of  the  Rolls. — That  is  payment  in  resi)ect  of  user 
of  the  warehouse.  The  man  who  does  not  use  the  warehouse 
gets  payment  from  the  man  who  does,  l^at  is  a  profit  from  the 
use  of  the  warehouse. 

Lofd  Justice  Brett. — It  is  a  profit  to  some  of  them,  it  is  a 
profit  to  those  who  have  not  put  anything  in  the  warehouse, 
they  get  the  advantage  of  the  use  of  the  warehouse  by  the 
others. 

Mr.  Bigham. — The  fallacy  there  is  this.  Let  me  ask  you  to 
look  at  the  five  or  six  different  i>er8ons  as  if  they  were  one 
entity, — as  if  it  were  a  partnership, — would  they  then  have  made 
a  profit? 

The  Master  of  the  Rolls. — As  I  said  yesterday,  a  man  cannot 
make  a  profit  of  himself.  If  he  only  uses  his  own  warehouse  he 
makes  no  profit — ^that  is  your  difficulty. 

Mr.  Bigham. — ^The  point  I  want  to  make  clear  is  this.  The 
Mersey  Dock  and  Harbour  Trustees  are  simply  representatives 
for  convenience  sake  of  the  Mersey  Dock  ratepayers. 

The  Master  of  the  Rolls. — l^ere  is  another  body  appoints 
four  of  them. 

Mr.  Bigham. -^There  are  four  of  them  appointed,  for  what 
purpose  I  do  nof  know, — four  of  them,  it  is  true,  are  appointed 
by  the  Mersey  Conservancy  Commissioners, — but  one  can  easily 
suppose  why  they  are  appointed.  They  have,  I  suppose,  to 
perform  certain  duties ;  to  take  care  that  the  harbour  is  kept  in 
proper  order. 

The  Master  of  the  Rolls. — They  are  appointed  by  the  public. 

Mr.  Bigham. — ^They  are  appointed  on  behalf  of  the  public; 
perhaps  they  are  appointed  to  see  that  the  harbour  is  kept  in 
proper  order;  still  the  body  who  are  receiving  these  rates  are  in 
tact  the  ratepayers  who  themselves  are  paying  the  rates. 

The  Master  of  the  RolU. — ^No,  only  some  of  them.  Even  if 
tliat  was  not  so  they  do  not  pay  equally. 

Mr.   Bigham. — I  do  not  know  that  it   matters  whether  they, 
pay  equally  or  not. 
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TJie  Master  of  the  Bolls. — It  makes  all  the  difierence,  because  Mebsbt 
if  you  charge'  rates  all  round  only  on  the  quantity  of  goods  habboto^ 
brought  in,  and  the  man  who  brings  in  a  large  quantity  of  goods,  Board  «. 
though  he  has  only  the  same  Tote  as  the  man  who  brings  in  a  ^^oab. 
small  quantity,  payB  a  larger  sum  for  rates,  then  the  other  men 
make  a  profit. 

Mr.  Bigham.^-The  dock  ratepayer  is  simply  a  member  of  the 
Cori>oration. 

Lord  Justice  Brett, — ^Who  are  incorporated?  Not  the  rate- 
payers. 

Mr.  Bighami. — No;  I  say  the  Corporation  is,  for  convenience 
sake,  put  there  as  representing  the  ratepayers. 

The  Master  of  the  Rolls. — ^Even  supposing  there  were  no 
Mersey  Dock  and  Harbour  Board,  if  it  were  a  C!ori)oration  elected 
by  the  ratepayers,  and  they  charged  the  ratepayers  unequally, 
the  diiSerence  would  be  profits. 

Mr.  Bighaan. — Profits  deriyed  from  what  ? 

The  Master  of  the  Rolls. — The  people  who  pay  the  rates.  They 
pay  more  for  rates  than  the  exi>enditure. 

Mr.  Bighann. — ^Received  by  whom  P 

The  Master  of  the  Rolls. — ^BeoeiTed  by  the  manager  of  the 
Corporation. 

Mr.  Bighank. — It  is  received  by  the  same  x>erBons  who  pay. 

Lord  Justice  Brett, — The  Corporation  are  not  the  ratepayers. 

The  Master  of  the  Rolls. — And  even  if  they  were,  it  is  not 
received  by  the  same  persons  who  pay,  because  it  is  not  divided 
in  the  same  proportions.  One  pays  1,000Z.  and  another  lOZ. ; 
the  1,000Z.  is  paid  to  the  Corporation,  but  it  is  not  equally 
divided  between  the  ratepayers.  The  Corporation  are  not 
trustees  for  the  ratepayers  to  divide  the  surplus  in  proportion  to 
what  they  pay.     That  is  the  fallacy  of  the  whole  thing. 

Lord  Justice  Brett. — In  order  to  make  .this  case  like  your 
supx)06ed  case,  you  must  make  the  Corporation  the  same  thing 
as  the  ratepayers,  whereas  it  i^  not. 

Mr.  Bigham. — ^I  admit  that  it  is  necessary  that  I  should  make 
the  Corpo(ration  the  same. 

The  Master  of  the  Rolls, — They  are  not  the  same  people: 
they  do  not  pay  in  the  same  proportions.  One  ratepayer  may 
pay  1,0001.,  and  another  101. 

Mr.  Bigha/m. — That  appears  to  me  to  have  been  the  (!ase  in 
the  Scotch  case  which  the  Solicitor-General  referred  to  yesterday. 
There  the  ratepayers  in  Glasgow 

The  Master  of  the  Rolls.— %tsXe  first  the  principle  before  you 
state  the  case. 

Mr,  Bigham, — The  principle,  I  understand,  to  be  this,  that 
the  water  rate  imposed  there  was  imposed  by  the  ratepayers  upon 
themselves.  I  submit  that  that  was  the  principle,  and  that 
being  so  it  was  not  a  profit  at  all. 

The  Master  of  the  Rolls, — With  deference  to  you,  as  I  under- 
stand the  case,  it  was  this;  that  there  was  no  water  rate  at  all 
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^^  but  a  general  rate  paid  by  tbe  people  of  Glasgow.     It  was  not  a 

H^ODB  ^'ater  rate ;  if  it  had  been  it  might  have  been  a  different  case. 

Board*.  Mr.  Bighaml — ^Every  person  in  Glasgow^  whether  he  used  the 

Lucas.  water  or  not,  was  liable. 

The  Master  of  the  Rolls, — ^It  was  not  a  water  rate,  but  a 
general  rate. 
Mr.  Bigfiam. — Still  the  X)er8ons  who  did  pay  paid  unequally. 

The  Master  of  the  Rolls, — As  it  was  a  general  rate  upon  the 
town  there  was  no  benefit  from  the  water.  I  take  it  that  the 
distinction  is  this^  that  where  it  is  a  water  rate,  and  tibe  receipts 
exceed  the  expenditure  on  the  water,  it  is  profit,  but  if  it  is  a 
general  rate  you  cannot  tell  whether  there  is  any  profit  or  not, 
because  a  man  who  takes  -the  water  does  pay  more  than  a 
man  who  does  not  take  the  water;  there  is  no  profit  on  the  use 
of  the  water. 

Mr,  BighaTn, — ^Tou  make  a  profit  in  the  s^ise  in  which  your 
Lordship  puts  the  definition  of  **  profits." 

The  Master  of  the  Rolls, — ^Not  upon  the  water.  It  is  a  general 
rate.  If  everybody  living  in  Glasgow  had  to  pay  the  rate  whether 
he  took  the  water  or  not  it  was  not  a  profit  on  the  use  of  the 
water. 

Mr,  Bigham, — It  was  a  profit  from  the  working  of  the  water- 
works; it  was  a  profit  in  the  sense  in  whi^h  your  Ijordahip 
defines  it. 

The  Master  of  the  Rolls, — ^No.  The  Glasgow  Cori>oration 
levied  a  borough  rate,  and  supplied  its  inhabitants  who  wanted 
it  with  water.  There  is  no  profit  from  a  borough  rate;  it  is  a 
tax. 

Mr,  Bigham. ^—li  is  a  tax,  but  the  Lord  President  puts  it  this 
way.  He  says:  ''  It  seems  to  me  that  this  is  an  Act  of  Par- 
'*  liament  bv  whieJi  the  citiiens  of  Glasgow  have  undertaken, 
'*  through  this  Water  Corporation  as  their  representatives,  to 
'^  assess  themselves  for  a  very  important  public  purpose, — ^a  jmr- 
**  pose  very  conducive  to  their  own  comfort  and  well-being, — to 
"  obtain  a  good  supply  of  water  for  the  city."  What  did  the 
persons  who  did  not  get  the  water  get  ? 

The  Maxter  of  thr  Rolls, — Nothing.  They  may  have  got  the 
benefit  of  the  cleaning  of  the  streets. 

Mr,  Bigham. — They  got  something  more;  they  had  the  right 
to  require  the  water. 

The  Master  of  the  Rolls, — Still,  that  is  not  a  profit.  Suppose 
the  city  of  Glasgow  do  as  sopie  other  cities  and  towns  do,  that 
is  to  say,  supply  gus  and  water  to  tlieir  inhabitants  and  charge 
it  all  in  a  borough  rate,  that  is  not  profit;  they  levy  as  much 
rate  as  is  wanted  for  the  purpose  of  their  ex|)enditure. 

Mr.  Bigluam, — If  that  is  not  profit,  why  is  this? 

The  Mast^er  of  the  RolU. — Because  they  do  not  charge  for  the 
gas  or  the  water.  They  levy  a  tax  upon  everybody,  whether  he 
takes  it  or  not.  They  supply  water  and  gas  to  those  who  want  it 
ill  the  public  expense. 
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Mr.  Bighorn, — ^In  the  eame  way  we  find  that  many  persons  Mkbait 
who  bring  their  ahipB  to  Liyerpool  have  to  pay  particular  kinds  ^^^^^^^ 
of  dues  whether  they  get  the  particular  benefits  to  which  those  bojl|u>9. 
due  are  applied  or  not.  Luoas. 

The  Master  of  the  Bolls. — I  will  put  it  in  another  way.  The 
Municipality  taxes  its  citisens  for  such  a  sum  as  it  wants  for  its 
expenses,  and  it  supplies  to  any  citisen  who  wants  it,  gas  and 
water.  There  is  no  profit  there,  because  they  do  not  make  any 
charge,  upon  that  theory,  for  gas,  for  they  give  it  for  nothing, 
but  they  defray  the  expenses  by  means  of  a  general  tax.  That 
is  the  theory  of  that  case. 

Lord  J^ttce  Cotton. — Was  not  the  point  in  that  caae  this? 
If  it  was  profit  it  was  not  profit  within  the  Act,  which  charged 
profit  arising  from  certain  things, — amongst  other  things  water, 
— ^but  not  &om  the  borough  rate.  The  Act  charged  certain 
profits  arising  from  certain  property. 

Mr.  Bighorn. — ^Let  me  follow  that.  The  Act  charged  profits 
iuising  from  certain  property,  which  would  include  the  water- 
works. 

Lord  Justice  Cotton. — As  I  understand  the  decision,  it  was 
that  this  was  not  a  profit  arising  from  the  waterworks.  It  wa<i 
a  borough  rate,  and  though,  it  was  more  than  sufficient  for  the 
purpose  required,  it  was  not  profit  arising  from  the  waterworks, 
but  from  something  else. 

Mr,  Bigham. — ^Is  that  soP 

Lord  Justice  Cotton. — The  profit  -  arising  from  charging  per- 
sons other,  by  borough  rate  was,  as  I  understand,  deducted, 
because  that  was  profit  arising  from  the  waterworks. 

.  Mr^  Bigham. — ^Is  that  so?  In  that  case  the  waterworks  com- 
missioners were  a  body  appointed  for  the  pur][)ose  of  erecting 
these  waterworks,  and  for  the  purpose  of  levying  the  rate  to  be 
paid  by  all  the  inhabitants  in  Glasgow  for  the  benefits  which 
the  waterworks  were  exi)ected  to  confer.  The  inhabitants 
paid  those  rates.  The  fact  that-  they  did  not  avail  themselves 
of  the  benefit  which  the  waterworks  rommi<isioners  were  capable 
of  offering  to  them  did  not  free  them  from  the  liability  to  pay. 
They  had  still  to  pay,  but  they  had  the  advantage  of  being  able 
to  (*all  for  the  benefit. 

The  Master  of  the  Rolls. — Is  that  so?  In  not  it  exartlv  the 
same  thing  as  a  School  Board  rate?  You  have  a  Board  that 
levies  a  school  rate  upon  everybody  in  the  district,  but  keeps 
school  .gratis  for  anybody.  Do  they  make  any  profit  in  keeping 
the  schools?  Put  "waterworks"  for  "schools'*  and  you  have 
the  same  i>oint. 

Mr.  Bigham. — I  fail  to  see 

The  Master  of  the  RolU.^r  put  "  bread  "  for  "  scliools."  A 
poor  rate  is  levied  on  a  district  so  that  all  the  needy  shall  come 
and  be  fed.  The  Union  no  doubt  keep  a  bakehouse  in  which  to 
bake  the  bread.     Is  there  u  profit  from  keeping  the  bakehouse? 

Mr.  Bigham. — No,  there  is  a  loss. 
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The  Master  of  the  Rolls. — It  is  the  same  thing  the  moment 
yon  have  a  general  rate.  Supposing  you  have  a  water  rate  on 
the  district,  and  the  water  is  to  b^  supplied  to  anybody  who 
asks  for  it — ^half  of  the  people  may  have  wells  and  they  do  not 
ask  for  the  water,  the  other  half  take  the  water — is  that  a  profit 
to  the  waterworks?    That  is  the  case  you  have  to  deal  witii. 

Mr.  Bighaan. — ^If  there  is  no  profit  in  that  case  I  say  why  is 
there  a  profit  in  the  Mersey  Docks  caseP 

The  Master  of  the  Rolls. — ^Because,  as  I  take  it,  there  is  a 
profit  from  carrying  on  the  docks.  The  profit  may  be  applied 
to  a  public  purpose,  but  it  is  a  fallacy  to  suppose  that  nobody 
receives  it.  When  we  talk  of  a  public  purpose  somebody  gets 
the  benefit  of  it.     The  profit  is  received. 

Lord  Justice  Brett. — ^In  the  Scotch  case  a  distinction  is  drawn 
on  that  very  ground.  The  Lord  President  says,  at  page  49: 
**  The  case  is  entirely  different  from  those  which  have  been  cited, 
''which  have  been  decided  in  the  Court  of  Exchequer  in 
''England,  because  in  those  cases  the  statute  which  gave  the 
"  right  to  levy  the  assessment  did  not  impose  it  upon  the 
"citisens  of  the  particular  burgh  or  locality  which  obtained 
"  the  Act.  It  was  not  an  authority  to  the  citisens  of  a  particular 
"  locality  to  assess  themselves.  On  the  contrary,  it  was  a  right 
"  and  privilege  given  to  a  particular  corporation  to  assess  every- 
"body."  He  says  in  the  English  cases^  it  was  a  profit  to  the 
corporation,  in  otiber  cases  there  was  no  profit. 

Mr.  \Bigham. — ^That  is  a  distinction  ui>on  which  I  rely. 

The  Master  of  the  Rolls. — ^Profit  being  the  difference  between 
receipts  and  expenditure,  if  your  receipts  do  not  arise  from 
property  how  could  there  be  a  profit  upon  that  projiertyP  If 
the  receipts  arise  from  the  general  taxation  of  the  district,  irre- 
spective of  profit,  you  cannot  take  the  exp^enditure  from  those 
receipts  and  make  a  profit. 

Mr.  Bigham. — ^Why  notP 

The  Master  of  the  RolU. — Because  they  are  not  profits  from 
the  works.  Take  the  case  I  put  to  you.  Take  the  case  of  a 
parish  that  has  a  right  to  tax  every  inhabitant  of  the  parish  in 
order  to  supply  the  parishioners  with  water;  half  of  the 
parishioners  have  wells  and  do  not  take  the  water,  the  other 
half  take  as  much  as  they  want.  Where  is  the  profit  to  the 
waterworks?  On  the  contrary,  it  is  a  loss,  because  they  have 
supplied  the  water  gratis  to  everybody. 

Mr.  Bigham. — ^Tour  Lordship  begins  by  assuming  that  there 
is  some  water  rate. 

The  Master  of  the  Rolls. — ^There  is  a  rate  for  the  purpose  of 
enabling  the  vestry  to  supply  the  parishioners  with  water.  It  is 
a  water  rate  in  that  sense. 

J/r.  Blgliam. — ^Why  is  not  it  a  profit? 

The  Master  of  the  Rolls. — Because  there  is  a  loss  to  the  water- 
works.    They  supply  everybody  gratis  in  the  case  I  put. 
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Mr,  Bighaan. — ^What  is  the  difference  in  principle  between  Hebbby 
selling  water  at  so  muck  a  gallon  and  selling  unascertained  g^^Ef"^ 
quantities  in  exchange  for  a  rateP  BoABorf 

The  Master  of  the  RolU.—Yoxi  do  not   sell   unascertained  ^^^^ 
quantities  in  exchange  for  a  rate.     The  people  who  take  the 
water  pay  only  a  snudl  proportion  of  the  rate. 

Mr.  Bighorn. — ^All  Hie  people  pay  for  the  benefit  which  Hiey 
are  entitled  to  ask  for  if  they  choose  to  ask  for  it. 

The  Master  of  the  BoUs.— Thai  is  not  the  point.  They  may 
pay  t^n  times  as  much  as  the  water  costs.  You  tax  them 
whether  they  take  it  or  not.     Then  there  is  no  profits 

Mr.  Bighorn* — So  in  the  case  of  the  Mersey  Docks. 

The  Master  of  the  Rolls, — No;  there  the  excess  of  tolls  over 
the  expenses  is  profit.  There  you  charge  specifically  for  a 
certain  thing — ^it  is  a  rent  for  the  use  of  the  docks.  The  differ- 
ence between  what  you  receive  and  your  expenses  is  the  profit  of 
the  dock. 

Mr.  Bighorn. — ^I  do  not  like  to  argue  a  iK>int  upon  which  it  is 
obvious  that  Hie  Court  is  against  me. 

Lord  Justice  Cotton. — ^I  understand  you  have  been  charged 
under  Schedule  A.  That  is  a  charge  on  property — that  is,  it  is 
a  charge  on  the  property  of  the  docks^ — but  the  only  reference  to 
profits  is  for  the  purpose  of  ascertaining  the  amount  to  be 
charged;  it  is  a  mode  of  ascertaining  the  annual  value  of  the 
hereditament,  the  docks.  It  seems  to  me  that  you  have  been 
dealing  with  it  as  if  it  was  a  profit  from  trade  carried  on.'  The 
real  question  is  what,  under  the  Act,  is  the  annual  value  of  the 
docks  for  the  puri>ose  of  being  assessed  to  property  tax.  The 
Act  authorises  the  levying  under  Schedule  A.,  ^'For  all 
**  lands,  tenements,  and  hereditaments  or  heritages  in  Great 
**  Britain,  for  every  twenty  shillings  of  the  annual  value  thereof, 
"  the  sum  of  sevenpence."  Then  rule  No.  III.  (because  it  is  not 
under  No.  I.)  is,  *^  The  annual  value  of  all  the  properties  herein- 
*^  after  described  shall  be  understood  to  be  the  full  amount  for 
**  one  year,  or  the  average  amount  for  one  year,  of  the  profits 
'*  received  therefrom  within  the  respective  times  herein  limited." 
Why  is  not  the  surplus  of  receipts  over  the  expenditure  received 
from  these  docks  **  profit  received  therefrom  "  within  the  mean- 
ing of  these  two  clauses  of  the  Act  of  Parliament  as  a  mode  of 
a6certainin<r  what  is  the  anntial  value  of  the^docks. 

Mr.  Bigham. — I  begin  with  this  proposition,  that  "profits" 
must  mean  profits  received  from  some  person  other  than  those 
I>erson$  who  are  supposed  to  earn  them. 

Lord  Jv.^ttce  Cotton. — I  call  your  attention  to  that  because 
I  thought  you  were  arguing  as  if  it  were  profits  arising  from 
trade.  The  question  is  whether  the  assessing  of  profits  is  only 
a  mode  ot  ascertaining  the  annual  value  of  the  dock  in  respect 
of  the  property  ^f  which  a  certain  charge  is  made. 

Mr.  Bigham. — I  do  not  know  that  I  follow  Iho  difSculty. 


440 


TAX  CASES 


Mebsbt 
Book  ajtd 
Habboub 

LUCAB. 


(( 


i( 


it 


a 


it 


Lord  Justice  Cotton. — I  do  not  give  any  opinion  at  present, 
but  it  struck  me  that  we  had  been  arguing  a  matter  not  det-i&»iTe 
of  the  question.  The  question  is,  what  is  the  annual  value  of 
these  docks.  That  is  to  be  ascertained  by  the  annual  profits. 
But  does  not  profits  there  mean  the  difference  between  the 
working  expenses  and  the  receipts. 

The  Master  of  the  Rolls, — ^I  think  that  you  will  find  that  it  is 
so.  The  word  ^'  profits  "  in  this  part  of  the  schedule  is  used  in 
the  legal  sense  in  which  we  talk  of  *'  rents,  issues,  and  profits  " 
of  land.  It  is  a  perfectly,  well-known  legal  term.  The  three 
words  used  to 'be  used,  "rents,  issues,  and  profits."  If  you  look 
at  the  schedule  you  will  see  that  it  is  so.  What  is  to  be  esti- 
mated ^  It  is  the  annual  value  of  the  thing  itself.  The  first 
rule  is:  ''  The  annual  value  of  lands,  tenements,  hereditaments, 
''  or  heritages  charged  under  Schedule  A.  shall  be  understood  to 
**be  the  rent  by  the  year."  That  is  the  annual  value.  Ihen 
comes  II. :  ■*  Rules  for  estimating  the  lands,  tenements,  heredita- 
ments," and  so  on,  "  which  are  not  to  be  charged  according  to 
the  preceding  general  rule."  ''The  annual  value  of  all  the 
properties  herein-after  described  shall  be  understood  to  be 
''the  full  amount  for  one  year,  or  the  average  amount  for  one 
year  of  the  profits  received  therefrom."  Tou  have  the  word 
profits  "  there:  "  First,  of  all  tithes  if  taken  in  kind."  That  is 
not  profits  in  the  sense  of  trade  profits,  but  in  the  legal  sense  iu 
which  we  talk  of  rents,  issues,  and  profits.  Th^^se  are  not  trade 
profits.  TheD,  "Second,  of  all  dues  and  money  payments  in 
"  right  of  the  church,  or  by  endowment,  or  in  lieu  of  tithes.,  not 
"being  tithes  arising  from  land,  and  of  all  teinds  in  Scotland." 
Those  are  profits.  The  word  "  profit  "  is  used  in  the  legal  sense 
of  the  word,  as  meaning  the  profits  of  land. 

Lord  Justice  Cotton, — Or  the  return  from  itP 

The  Master  of  the  Rolls.— Yes,  Then  :  "  Third.  Of  all  tithes 
"  arising  from  lauds,  if  compounded  for,  and  of  all  rents  and 
''other  money  payments  in  lieu  of  tithes,"  and  so  on,  '*  on  the 
'-'amount  of  such  composition,  rent/  or  payment  for  one  year 
"preceding."  The  word  "profits"  is  throughout  used  in  that 
sense.  Then  we  come  to  No.  5 :  "  Of  all  fines  received  in  con- 
"  sideration  of  an.y  demise  of  lands  or  tenements  on  the  amount 
"so  received  in  the  year  prec^eding  by  or  on  account  of  the 
"party,"  and  so  on.  Then  comes  No.  6:  "  Of  all  other  profits 
"  arising  from  lands,  tenements,  hereditaments,  or  heritajges  not 
"  in  the  actual  possession  or  occupation  of  the  party  to  be 
"  charged."  There  again  the  word  "profits"  is  used  in  the  lepral 
sense  not  as  meaning  profits  of  trade,  but  profits  arising  from 
land. 

Lord  Justice  Cotton. — Rule  No.  III.  is  the  one  that  applies  to 
docks. 

The  Master  of  the  /ZoZZ.*.— Now  I  come  to  No.  III.  "The 
"annual  value,"  that  is  what  we  have  to  find  out,  "of  all  the 
"properties    herein-after   described    shall    be  understood    to    be 
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''the  full  amaunt  for  one  year,  or  the  average  amount  for  one  mbbskt 
.*!year,  of  the  profits  received  therefrom."     That  is  the  mode  Dookahd 
of  finding  out  the  annual  value  of  these  lands.       Th^  word^  boabd^ 
"  profits  received  therefrom  "  are  used  in  the  same  sense  as  they  Luoasw 

are  used  with  mpect  to  property  in  No.  II.,  that  is  to  say,  the         

Amount  ol  iweipta .  over  expoiditare.  Look  at  the  rule  with 
risgard  to  quarries:  ''Of  quarries  of  stone,  slate,  limestone,^  or 
"  chalky  on  the  amount  of  profits  in  the.  preceding  year ;  ''  that  is 
to  say,  what  the  stone,  slate,  or  chalk  is  sold  for. 

Mr.  Bigham.^^^xx%.  dees  that  meet  the  point  P 

The'Mastet  of  the  Holh.—U  you  look  at  the  next  part  of  the 
section  you  will  find  out  how  the  duty  is  to  be  charged.  It  is 
a  totally  different  thing.  Tea  first  find  but  the  value  on  which 
the  duty  is  to  be  charged;  then  the  duty  in  each  of  the  last 
-three  rules  is  to  be  charged  in  this  Way. 

Mr,  Bighorn. — ^It  is  to  be  charged  upon  the  corporation. 

Tks  Matter  of  the  Rolls. — If  the  corporation  let.  lands  at  a 
jack  rent  under  Rule  I.,  or  if  tithiee  are  received  in  kind  or 
compounded  under  Rule  II.,  or  if  profite  are  received  from 
quarries,  or. works,  or  docks  under  Rule  III.,  they  are  to  be 
charged  in  the  same  way.     There  is  no  distinction. 

Mr.  Bighorn. — ^The  duty  id  to  be  charged  on  the  corporation. 

Lord  Justice  Brett. — ^What  do  you  argue  about  profits  P  I 
understood  you  to  say  that  there  were  no  jirofits.  If  there  are 
no  profits,  there  cannbl  be  any  profits  xeceived. 

Lord  Justice  Cotton.-^I  understood  your  argument  to  be  this : 
that  no  man  can  make  a  profit  from  himself,  and  therefore,  if 
the  persons  who  contribute  towards  the  surplus  are  the  corpo- 
ration in  another  shape,  they  cannot  make  a  profit  of  themselves. 
I  call  your  attention  to  this,  whether  that  is  the  true  test  here. 
Is  not  the  true  test  bere  the  annual  value  of  the  docks ;  that  is 
to  say,  what  is  the  difference  between  ihe  annual  expenditure 
and  the  receipts  P 

The  Master  of  the  RoUs.-^li  is  the  annual  value  of  the  dock 
that  you  are  to  ascertain  under  this  section. 

Lord  Justice  Cofton..— Tour  argument  was  very  ingenious, 
mid  therefore  ]^  thought  I  would  put  that  point  to  you. 

Mr.  Bighorn. — ^Let  me  deal  with  the  words  ''  annual  value.*' 
If  we  stopped  there,  and  ascertained  the  annual  value  of  this 
property,  it  would  be  rated.  I  cannot  tell  at  what  sum,  but  the 
Act  specifies  what  the  annual  value  is  to  be.  It  is  to  be  the 
profits  received.  Now  we  get  back  to  my  first  proposition,  that 
a  man  cannot  receive  profits  from  himself. 

The  Master  of  the  ^U«.— That  is  a  mistake ;  it  is  '*  received 
therofrom."     Look  at^No.  1,  and  look  at  No.  2. 

Mr.  Bighamt. — ^If  he  occupies  the  premises  himself,  he  does  not 
get  a  ront.  If  he  works  the  flocks  himself  for  his  own  ships, 
and  for  nothing  else 

The  Master  of  the  Rolls. — If  he  occupies  himself  he  pays 
under  Schedule  D.  He  pays  on  the  value  of  the  thing,  whether 
he  occupies  himself  or  not. 
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Mr,  Bighorn, — I  do  not  know  how  that  may  be. 

^UJ^^  The  Master  of.  the  Bolls. — ^I£  yon  occupy  anything  younelf, 

BoABDv.         yon  pay  the  tax. 

LnoAB.  Mr.  Bigham, — I  pay  inhabited  house  dnty. 

The  Master  of  the  Rolls. — ^And  property  tax  also. 
Mr.  Bigham. — ^Ye6„  I  pay  property  tax.  Still,  I  put  thie  aa  a 
proposition,  that  the  dock  ratepayers  are,  if  I  may  use  the 
expression,  crystallised  into  and  represented  by  the  dock  tma- 
tees ;  that  they  are  themselTOs  using  their  own  property,  and  uiat 
they  cannot  iJierefore  be  said  to  make  a  profit  out  of  it  at  all. 
If  you  look  at  the  Attomey-Graieral  v.  Black,  you  will  see  the 
difference  between  that  case  and  this,  and  I  think  the  difference 
is  pointed  out  in  the  judgments.  There  the  Corporation  of 
Brighton  were  receiving  dues  from  every  i>erson  who  mi^^t 
bring  coals  into  the  port,  and  they  were  at  liberty  to  a|^ly  the 
due  so  received  to  their  own  general  purposes.  That  is  to  say> 
there  was  one  body  paying  on  the  one  hand,  and  another  body 
reoeiving  on  the  otiier  hand,  and  the  persons  who  were  receiving 
wero  entitled  to  deal  with  the  things  for  their  own  ben^t.  So 
there  was  a  distinction  between  that  case  and  this.  I  say  here 
there  is  not  ono  body  paying  on  the  one  hand,  and  another 
receiving  on  the  other.  It  is  all  one  body  contributing  towards 
paying  off  the  debt  on  this  dock,  and  therefore  the  difference 
between  receipts  and  expenditure  is  not  profit.  I  do  not  know 
whether  I  have  dealt  with  the  difficulty, — I  am  not  quite  sure 
that  I  understand  it, — ^put  by  Lord  Justice  Cotton. 

Lord  Justice  Cotton. — ^You  say  there  is  not  profit  because  the 
persons  who  receive  and  the  persons  who  pay  aro  the  ratepayers. 
During  the  existing  year  the  trustees  may  have  been  elected  by 
an  entirely  different  body  to  those  who  elected  them  in  the 
preceding  year.  The  trustees  are  elected  by  those  ratepayers 
on  the  books  who  'may  not  have  been  ratepayers,  and  probably 
were  not,  during  the  preceding  year  in  which  the  rates  were  paid. 
I  thought  your  whole  argument  was  proceeding  on  the  assump- 
tion that  the  ratepayers  elected  were  fhe  same  as  the  ratepayers 
who  paid  the  rates. 

Mr.  Bighami. — No. 

Lord  Justice  Cotton. — If  you  do  not  say  that,  I  do  not  see  how 
your  proposition  applies  at  all. 

Mr.  Bighamh. — I  say  that  the  ratepayers  aro  a  shifting  body, 
continually  changing,  changing  every  year  when  the  register  is 
made  up.  But  take  the  Scotch  case;  assume  that  the  persona 
who  paid  the  rate  there  were  continually  moving. 

Lord  Justice  Cotton. — That  case  was  not  decided  ui>on  the 
principle  you  were  trying  to  introduce  here.  It  was  decided  on 
the  ground  that  the  excess  of  rates  received  over  expenditure  is 
not  a  profit ;  that  if  it  is  a  profit  at  all,  which  I  do  not  say  it  is, 
it  is  not  a  profit  assessable  under  the  Income  Tax  Act.  There- 
fore that  has  not  anything  to  do  with  this  case  of  profits  arising 
from  using  a  dock,  where  you  have  to  ascertain  the  annual 
value  of  the  dock  on  the  property  of  which  the  tax  is  to  be  paid. 


xnnasR  the  Taxbs  Management  Act,  1880.  443 

3/r.  Bighorn, — ^Let  me  draw  your  Lonkhip's  attention  to  what  ^{™*^ 
I  think  are  the  facts  in  the  Olaagow  case  and  how  they  coincide  h^^^^^JJIS^ 
with  the  facts  in  our  case,  and  then  try  to  show,  if  I  can,  that  the  Boabd  «. 
principle  upon  which  the  judgment  in  that  case  is  based  is  the  LaoAs. 
principle  for  which  I  contend.  In  the  Glasgow  case  the  magis- 
trates of  the  City  of  Glasgow,  who,  I  suppose,  are  elected  as 
magistrates  usually  are,  took  power  to  acquire  the  Glasgow 
waterworks,  and  for  that  purpose  they  were  authorised  to 
borrow  money,  the  money  so  borrowed  to'  be  applied  in  pa3ring 
the  expense  of  purchasing  and  executing  the  works ;  and  they 
were  required  to  furnish  the  City  of  Glasgow  with  a  supply  of 
water.  To  proyide  for  the  annual  expenses  connected  with  the 
carrying  on  of  the  undertaking  the  Commissioners  were  em- 
powere^i,  first,  to  levy  a  rate  from  the  occupiers  of  all  dwelling- 
houses  withjbi  ilie  municipal  boundary,  which  rate  was  laid  on 
according  to  the  rental  of  the  dwelling-houdes ;  and,  secondly,  a 
public  water  rate  on  the  full  annual  value  of  all  premises,  not 
dwelling-houses  only,  but  every  kind  of  premises  within  the 
limits;  and  as  regaids  the  limits  of  compulsory  supply  those 
rates  were  payable  whether  the  inhabitants  of  the  district  within 
those  limits  used  Hie  water  or  not.  Therefore  you  have,  first  of 
all,  an  Act  of  Parliament  by  which  these  magistrates^  elected 
presumably  by  a  shifting  body,  namely,  the  burgesses  of  the 
City  of  Glasgow,  had  rights  conferred  upon  them  for  the  puri>ose 
of  borrowing  money  to  buy  these  waterworks.  Then  they  had 
|k>wers  conferred  upon  them  to  levy  a  rate  uiK>n  all  the  occupiers 
of  dwelling-houses  within  the  municipal  boundaries — a  shifting 
body  again, — and  they  had  a  right  to  levy  a  general  rate  of  one 
penny  in  the  £  on  the  full  annual  value,  of  all  the  dwelling- 
houses.  Then  they  were  entitled  to  levy  a  rate  upon  persons 
who  resided  beyond  the  limits  who  might  choose  to  use  the 
water.  Then  it  was  provided  that  the  rates  thus  raised,  whether 
within  the  limits  of  compulsory  supply  or  beyond  them,  were  to 
be  applied,  in  the  first  place,  for  the  payment  of  current  annual 
expenses  of  keeping  up  the  undertaking  and  conducting  the 
supply  of  water  to  the  City; — in  short,  all  ordinary  current 
expenses.  They  were  also  applicable,  of  course,  to  the  payment 
of  interest  upon  the  money  borrowed  on  mortgage,  and  to  the 
payment  of  the  annuities  which  have  been  granted  to  the  share- 
holders of  the  old  water  companies.  There  is  a  further  provision 
that  after  the  lajMe  of  10  years  there  shall  be  a  sum,  at  the  rate 
of  11.  per  cent,  upon  the  total  amount  of  the  money  borrowed 
upon  mortgage,  paid  over  into  a  sinking  fund  for  the  redemption 
of  that  debt,  and  after  the  lapse  of  20  years  a  sum  of  30^.  per 
cent,  was  to  be  paid  over  into  the  sinking  fund  for  the  same  pur- 
pose. If,  after  providing  for  all  those  purposes,  there  was  any  sur- 
plus of  the  income  for  any  year,  the  Water  Commissioners  were 
required  to  apply  it  in  making  a  reduction  on  the  amount  of  the 
domestic  water  rate  for  the  next  year.  The  facts  appear  to  be 
so  far  almost  identical  with  the  facts  here,  except  that  I  see  there 
is  one  distinction,  but  a  distinction  that  appears  to  me  to  be  not 
very  valuable  as  creating  a  difference;  the  distinction  is  this. 
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that  in  the  Glasgow  caee  there  is  a  liability  upon  all  persons, 
whether  they  take  water  or  not,  to  pay.  I  do  not  know  why, 
because  some  persons  are  bound  to  'pay  though  they  do  not  take 
the  water,  that  should  alter  the  principle  upon  which  the  case  is 
decided.  Then,  those  being  the  facts,  it  was  said  in  argument, 
*^  The  question  in  the  present  case  comes  to  be  whether  the 
^^  monies  dedicated  to  the  erection  "  (reading  froTn  the  arffuvient). 

The  Master  of  the  RolU, — ^Tou  are  reading  us  the  points 
again.  .  , 

Mr,  Bigham. — I  want  to  show  what  the  points  put  before  the 
court  were,  and  then  show  your  Lordships  the  decision.  That 
shows  your  Lordships  what  the  nature  of  the  argument  was. 
Then  the  Lord  President  in  his  judgment  says  this :  '^  It  seems  to 
''  me  that  this  is  an  Act  of  Parliament  by  which  the  citizens  of 
'^  Glasgow  have  undertaken,  through  this  water  company  as 
'*  their  representatives,  to  assess  themselves  for  a  very  important 
*'  public  purpose, — a  purpose  very  conducive  to  their  own  com- 
"  fo^-t  and  well-being, — ^to  obtain  a  good  supply  of  water  for  the 
''  city.  In  so  assessing  themselves  they  had  not  in  view  certainly 
"  to  make  profit  by  the  undertaking.  On  the  contrary^  what  they 
*'  have  distinctly  in  view  is  'to  pay  money  in  order  to  obtain  this 

particular  benefit.     They  are  not,   therefore,  trading  in   any 

commodity." 

The  Master  of  the  Rolh, — Nor  are  they  entering  into  any 
undertaking  for  the  use  of  property  that  is  to  be  attended  by  a 
resulting  profit,  or  a  beneficial  interest  accruing  to  any  indi- 
viduals or  to  any  corporation. 

Mr,  Bigham. — I  read  the  whole  of  that  sentence :  "  In  so 
'*  assessing  themselves  they  had  not  in  view  certainly  to  make 
**  profit  by  the  undertaking.  On  the  contrary,  what  they  have 
'^  distinctly  in  view  is  to  pay  .money  in  order  to  obtain  this 
"  particular  benefit."  I  say  in  our  case  this  surplus  is  to  obtain 
a  benefit  for  the  ratepayers. 

Lord  Justice  Brett. — We  are  not  bound  by  that  decision  of 
the  jiidges  in  Scotland,  though  we  listen  to  it  with  great  respect. 
We  listen  to  it  in  order  to  try  and  collect  from  it  the  prin- 
ciple upon  whir'h  they  acted.  It  is  no  use  to  say  that  they 
decided  upon  anything  but  the  principle  which  they  themselves 
enunciate. 

Mr,  Bigham. — I  put  it  forward  for  that  purpose. 

Lord  Jtuttice  Brett. — They  say  distinctly  that  in  that  case  it 
was  not  any  charge  for  the  use  of  water  or  any  imposition  in 
respect  of  the  use  of  water,  but  was  a  cnarge  upon  all  the  in- 
]iabitants,  quite  irrespective  of  the  question  of  water,  and  they 
distinguish  it  upon  that  ground  from  the  English  cases.  There 
was  no  water  re<'eipt. 

The  Master  of  the  Rolls. — They  gave  it  to  everybody. 

Lord  Juatwe  Brett. — There  was  no  trade  at  all  in  the  water. 

The  Master  of  the  Rolls, — As  I  understand  that  case,  it  was 
quite  possible  that  a  man  received  the  water  who  paid  nothing; 
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that  is  to  say,  that  a  previous  ratepayer  may  have  paid  his  rates  Mbbbbt 
and  then  gone  away,  and  a  fresh  tenant  come  into  the  house  who  ^^^L^^ 
never  paid  any,  and  left  before  the  rates  became  due.     That  is  boajrd«. 
-quite  possible.     Such  a  man  might  pay  nothing,  and  his  next-  Lucabw 
door  neighbour  who  did  not  want  water  might  be  paying  the 
rate. 

Mr,  Bigham. — That  might  be. 

The  Master  of  the  Rolls. — It  is  a  curious  thing,  but  it  appears 
to  me  that  they  not  only  never  made  a  profit  by  the  waterworks 
but  that  they  made  a  loss. 

J/r.  Bighorn. — That  is  a  view  of  the  case  that  I  can  scarcely 
accept.  It  seems  to  me  that  if  they  received  money  from  the 
water  rate  which  they  are  entitled  to  levy  by  virtue  of  the  Act 
which  gave  them  these  waterworks  and  the  right  to  work  them, 
the  carrying  on  of  the  waterworks  undertaking  could  not  be  said 
to  be  a  loss. 

Lord  Justice  Brett. — ^You  said  it  could  not  be  said,  but  do  not 
these  judges  say  so? 

The  M cuter  of  the  Rolls. — ^What  do  you  say  to  this :  a  i)ower 
to  a  water  company  to  tax  the  county  of  Middlesex  to  supply 
water  to  the  city  of  London. 

Lord  Justice  Brett. — ^When  that  happy  day  arrives  when  the 
Government  will  buy  up  all  the  water  companies  in  London  and 
impose  a  water  rate,  we  will  try  and  define  the  Scotch  case. 

Mr.  Bigham. — ^Then  Lord  Deas  puts  it  this  way :  the  corpo- 
ration is  the  mere  instrument  of  the  ratepayers ;  there  is  no  rule,, 
therefore,  to  say  that  the  corporation  can  make  a  profit.  That 
again  is  applying  the  principle,  as  it  appears  to  me,  that,  a  man 
cannot  make*  a  profit  out  of  himself. 

The  Master  of  the  Rolls. — I  am  afraid  that  some  of  the  learned 
Lords  of  Session  did  not  quite  distinguish  between  the  different 
schedules;  Schedule  A.  relates  to  the  annual  value  of  lands  or 
\^'orks. 

Mr.  Bigham. — Now,  my  Lord,  I  do  not  think  I  can  say  any- 
thing more  upon  that  point.  The  next  question  is,  assuming 
that  these  are  profits  within  the  meaning  of  the  section  of  the 
Act,  whether  the  Legislature  has  not  thought  proper  to  say 
something  which  is  equivalent  to  directing  that  we  shall  not 
apply  them  to  the  purpose  to  which  the  Crown  contend  that  we 
are  to  apply  them.  The  object,  I  suppose,  of  this  statute  was  to 
take  care  that  the  docks  were  freed  as  much  as  possible  from 
taxation  and  imposts  of  all  kinds,  so  as  to  encourage  trade ;  and 
RO  the  Act  said  you  shall  charge  no  more  than  absolutely  neces- 
sary for  keeping  down  the  debt  and  paying  the  expenses.  It  is 
done  for  the  en(*ouragement  of  trade;  that  is  the  great  object 
that  was  in  view  when  this  Act  was  passed;  the  object  was  to 
protect  and  eocourage  trade. 

Lord  Justice  Brett. — Whose  object? 

Mr.  Bighorn. — The  object  of  the  Legislature. 
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Lord  Justice  Brett. — ^Not  tiie  object  of  Uie  Mersey  Bocks  and 
^2bot?       Harbour  Board ;  their  object  was  to  jfet  profit^. 
BoABDv.  Mr.  Bigharn, — ^No;  with  deference,  they  were  not  to  get  any 

LuoAs.  profit. 

Lord  Jtistice  Brett. — Their  object  was  to  get  sufficient  profits 
io  pay  the  expenses  of  the  docks. 

Mr.  Bighorn. — The  only  object  of  the  Act  was  to  take  care 
tliat  the  shipping  coming  to  the  i)ort  of  Liverpool  should  be  free 
as  far  as  possible  from  any  impositions  which  might  be  in  the 
nature  of  a  tax  upon  trade.  That  was  the  object  of  this  Act,  as 
I  submit.  At  the  same  time  the  Legislature  said,  inasmuch  as  a 
debt  must  be  incurred  we  will  take  care  that  proTision  is  made 
for  that  debt ;  and  the  Legislature  say,  your  rates  shall  be  only 
such  rates  as  it  will  be  necessary  for  you  to  charge  for  the 
puri>ose  of  paying  your  exx^enses,  plus  sufficient  to  make  reason- 
able provision  towards  the  reduction  of  the  debt.  That  was  the 
object  of  the  statute. 

The  Master  of  the  Rolls. — ^What  does  reduction  of  debt  mean? 
Money  laid  out  for  the  purchase  of  the  lands  on  which  the  docks 
are  made  ?    For  whose  benefit  ? 

Mr.  Bigham. — ^For  the  benefit  of  persons  trading  with  this 
port. 

The  Master  of  the  Rolls. — ^That  is,  you  make  a  profit  which  is 
to  be  laid  out  in  the  purchase  of  land  for  the  benefit  of  persons 
trading  to  Liverpool.'  You  apply  your  profit  to  buy  lands  to 
make  docksP 

Mr.  Bigham. — That  is,  we  tax  those  persons  who  use  the 
docks  by  something  more  than  is  necessary  to  pay  Uie  expenses. 

The  Master  of  the  Rolls. — ^You  must  not  use  the  word  ^*  tax  " 
in  that  connection  in  the  sense  in  which  the  word  is  used  when 
we  sx>eak  of  taxes  imx)osed  by  the  paramount  authorily.  You  do 
not  tax  those  who  use  the  dock ;  you  only  charge  than  rates. 

Mr,  Bighanm. — This  is  a  tax  in  this  sense :  The  dock  ratepayers 
have  to  pay  rates  to  cover  the  expenses,  and  to  contribute 
towards  a  sinking  fund.  It  is  a  tax  in  this  sense;  it  is  an  obli- 
gation to  pay  the  impost  which  the  statute  imposed  upon  those 
who  use  the  docks. 

The  Master  of  the  Rolls. — ^I  am  speaking  of  a  dock  rate. 

Mr,  Bigham. — I  am  speaking  of  a  dock  rate,  because  the  dock 
rate  is  a  thing  which  goes  not  only  to  pay  the  expenses,  but  to 
provide  a  sinking  fimd. 

The  Master  of  the  Rolls. — It  is  a  payment  made  by  the  person 
Avho  uses  the  dock ;  he  may  use  the  dock,  or  not  use  it. 

Mr.  Bigham. — I  do  not  use  the  word  "  tax  "  in  the  sense  in 
Avhich  it  is  used  when  we  are  speakinfj^  of  Imi>erial  taxes. 

The  Master  of  the  Rolls. — It  is  a  toll. 

Mr.  Bigham. — It  is  an  obligation  to  pay,  by  statute,  upon 
those  persons  who  use  the  docks. 

Lord  Justice  Brett. — The  only  act  of  the  Legislature  with 
regard  to  the  amount  of  rates  was  to  limit  them.     If  there  had 
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not  been  a  limitation  as  to  the  amount  of  tolls  to  be  taken,  ^^^^ 
they  might  have  charged  a  ship  &ny  amount.  Habbour 

Mr.  Bigtuxm. — ^Tee.     In  another  way  that  shows  the  object  Boabd©. 
of  the  Aqt.     The  object  of  the  Act  was  to  take  away  burdens  ^^^^' 
upon  trade,  to  prevent  its  being  placed  under  onerous  and  im- 
proper burdens ;  the  object  of  the  Legislature  was  to  limit  what 
these  people  ,xnight  charge,  and  to  say  the  trade  of  this  country 
is  to  be  as  free  as  possible,  and  these  ships  which  use  these  docks, 
which  we  regard  as  i)art  of  the  machinery  of  working  the  trade, 
are  to  be  relieved  from  all  unnecessary  obligations;   therefore 
we  pass  this  Act  of  Parliament,  by  which  there  is  an  obligation 
upon  4he  persons  using  the  docks  to  pay  rates  which  will  meet 
the  expenditure,  and  provide  a  surplus  to  go  towards  a  sinking 
fund.      That  was   the  object   of   the   Legislature.       Therefore 
I  do  not  think  it  unreasonable  to  say  that  the  Legislature  also 
thought,   when  they  i>a8sed   this   Act,   that  the  x>ersons  using 
the  dock  should  be  liable  to  pay  for  nothing  else  than  those 
particular  things  for  which,  according  to  our  contention,  the 
•docks  were  entitled  to  make  the  charge.     I  say  that,  in  x>ntting 
in  this  restrictive  clause,  as  to  how  the  money  was  to  be  applied, 
and  how  it  was  not  to  be  applied,  the  Legislature  may  very  well 
have  intended  that  the  income  tax  should  not  form  one  of  the 
things  by  which  these  persons  should  indirectly  in  that  way  be 
burdened  in  the  carrying  on  of  their  trade.       I  suppose  every 
merchant  in  Liverpool  contributes  something  towards  the  income 
tax,  and  possibly  it  was  thought  that  it  was  not  necessary  that 
these  docks  should  also  contribute.     Let  us  see  what  the  words 
of  the  Act  are,  and  let  us  see  if  they  are  not  sufficiently  strong 
to  take  away  the  obligation  imposed  on  the  general  public  by 
the  Income  Tax  Act.    I  will  not  argue  this  at  any  length.     I 
feel  the  force  of  what  has  been  said  by  Lord  Blackburn  in  this 
•case  of  Cameron  v.  The  Mersey  Docks,  and  Harbour  Board,  and 
therefore  all  I  propose  to  do  is  to  draw  your  Lordships'  atten-  ^ 
tion  to  the  words  of  two  or  three  sections  to  show  how  strong 
they  are  as  limiting  the  way  in  which  the  money  is   to   be 
applied.     First,  the  284th  section  says,  *'  All  the  moneys  that 
*'  shall  be  collected,  levied,  borrowed,  and  raised  or  received  by 
**  the  Board  under  or  by  virtue  of  this  Act  or  the  said  Act, 
'Hhe   application   of   which   may   not   be    otherwise   expressly 
''^  directed,   shall  be  applied  by  the  Board  in  any  order  with 
'/  respect  to  priority  of  such   application   as  they   shall   deem 
expedient  for  the  following  purposes:  "  the  first  is  ''in  pay- 
ment of  all  expenses  and  charges  of  collecting  rates."     It  seems 
to  jne  that  that  means  what  it  says — ^the  expenses  and  charges 
of  collecting  the  rates;  and  that  the  words  **or  charges"  must 
be  read  as  supplementing  ''expenses."     So  that  the  first  thing 
you  have  to  do  is  to  pay  the  costs  and  expenses  of  the  machinery 
for  collecting  the  rates,  the  salaries  of  the  men  that  collect  the 
rates  and  so  on.    Next,  you  are  to  pay  interest  upon  the  money 
you  borrow  j  the  next  thing  you  have  to  do  is  "  to  pay  the  cost 
"  incurred  in  the  construction  of  the  works,  and  in  supporting, 
""maintaining,  and  repairing  the  same,"  viz.,  the  works,  "and 
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''in  carrying  into  execution  all  the  proviaions  of  this  Act.'* 
There  is  no  provision  in  the  Aet  that  says  we  are  to  pay  incom0 
taXy  and  therefore  the  obligation  to  pay  income  tax  does  not 
come  under  those  words,  '^  and  the  general  nianagement,  con* 
ducting,  securing,  preserving,  improving,  amending,  main- 
taining, and  protecting," — what? — '*  the  Dock  Estate."  Is 
X)ayment  of  income  tax  comprised  under  money  spent  in  the 
"  management  of  the  estate,"  or  '^  conducting  "  it,  ^'  securing  "  it 
or  "  preserving  "  it,  or  "  improving  "  it,  or  "  amending  "  it,  or 
**  maintaining  ""  it,  or  ''protecting"  itP'  I  submit  not.  Then  it 
goes  on  to  say  what  shall  be  done  with  the  surplus.  The  surplus. 
'^  shall  be  from  time  to  time  applied  in  or  towards  the  repaym^it 
''  of  all  principal  moneys  which  shall  have  been  borrowed,"  and 
in  purchasing  up  dock  annuities,  and  then  the  rates  are  to  be 
reduced.  Then,  in  order  to  make  quite  certain  that  tiie  moneys 
are  to  be  applied  in  no  other  way  whatever,  the  Legislatore 
have  put  in  these  express  words  at  the  end  of  the  sentence 
**  Except  as  aforesaid,  such  moneys," — and  by  ''  such  tnimeys,"' 
I  suppose,  is  meant  the  whole  receipts  received  by  the  Dock 
"Except  as  aforesaid,  such  moneys," — and  by  ''such  moneys," 
other  purpose  whatsoever."  If  words  can  be  strong,  those 
words  surely  are.  We  are  told  first  what  we  shall  apply  the- 
moneys  to,  and  those  provisions  do  not  cover  the  purpose,  to 
which  it  is  contended  by  the  Crown  in  this  case  the  moneys 
are  to  be  i^pplied.  Ana  then  when  you  come  to  the  end  of 
the  section  you  find  the  express  provision  that  "  except  as  itfoxe- 
said,  such  moneys  shall  not  be  applied  by  the  Board  for  any 
other  purposes  whatsoever." 

Lord  Justice  Brett. — ^Do  you  say  that*  under  those  words,  if 
it  had  not  been  for  the  introduction  of  the  noct  section,  the 
Dock  Board  would  not  have  been  liable  to  pay  the  poor  rate? 

Mr,  Bigham. — ^It  appears  to  me  tQ  be  dear  that  the  persoir 
who  drafted  this  Act  thought,  as  I  'contend  now,  that  if  the 
legislation  was  left  in  the  state  in  which  it  is  by  the  284th  sec- 
tion, the  liabilitfy  to  pay  poor  rates  might  be  gone;  he  tiiought 
that  to  be  the  effect  of  legislation  if  it  stopped  there.  I  suppose 
the  overseers  of  Liverpool  came  in  whm  this  Act  was  beings 
passed,  and  said  we  mjist  have  a  section  in,  otherwise  this  will 
take  afway  the  liability  to  i)oor  rates. 

The  Master  of  the  Rolls. — Then  they  were  wrong,  that  is  all. 

■ 

Mr.  Bigham. — ^Your  Lordship  says  they  were  wrong,  but  at 
present  I  show  that  somebody  else,  besides  the  Respondents  in 
this  case,  evidently  thought  that  the  Act  had  the  eSe^t  which 
we  are  contending  for. 

I.fOrd  Justice  Brett.-— Why  do  you  put  it  on  the  draftsman; 
why  not  say  the  Legislature  P  It  may  have  been  put  in  by  the 
House  of  Lords. 

The  Master  of  the  Rolls. — Whoever  put  it  in  put  it  in  ex  abufir- 
dante  catttela.  It  in  a  very  common  thing  to  put  in  clauses 
which  are  unnecessary  ex  abundante  caittela. 
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Mr.   Bigham. — It  may  have  been  put  in  for  that  reason.  Mbrsicy 
Caution  would  not  have  been  required  to  be  exercised  unless  the  hae^oub^ 
statute  was  capable  of  the  meaning  I  contend  for.  Boabd  r. 

Lard  Justice  Brett. — Suppose   that  next  section,  which  says     ^^tl- 
that  nothing  is  to  affect  ilie  fiability  of  the  Dock  Board  to  local 
rates,  were  not  in,  how  would  you  hare  applied  the  decision  in 
the  case  of  Cameron  to  this  case  ?     You  would  hare  said,  not- 
withstanding that  case,  they  were  not  liable  to  pay  poor  rates. 

Mr,  Biff  ham. — I  do  not  know  that  this  Act  was  in  existence. 

Tfie  Master  of  the  Rolls, — I  will  tell  you  why  I  say  the  over-    . 
seers  were  wrong.     There  cannot  be  a  doubt  about  it.     If  you 
'  look  at  the  284th  section,  it  says,  ^^  Subject  to  the  provisions  of     ' 
^  the  Mersey  Docks  and  Harbour  Act,  1857,  all  moneys  shall 
*'  be  applied,"  and  so  on. 

Mr.  Bigham. — To  begin  with,  your  Lordship  must  read  the 
whole  of  that. 

The  Master^  of  the  Rolls. — It  is  "  subject  to  the  provisions  of 
^  that  Act "  aU  the  moneys  shall  be  applied. 

Mr.  Biff  ham. — I  ask  your  Lordship  to  read  the  statement  in 
the  case  **  subject  to  certain  provisions  of  the  Mersey  Docks  and 
^  Harbour  Act,  1857,  which  are  not  material  for  the  purposes 
**  of  this  case." 

The  Master  of  the  Rolls. — But  I  think  they  are.  I  am  not 
going  to  take  your  case  as  deciding  that  point.  I  think  they  are 
very  material  on  this  question  of  whether  it  was  necessary  to  in- 
troduce that  section  about  liability  to  poor  rates.  I  know  that  is 
in  your  case,  but  it  appears  to  me  erroneous.  Will  you  be  kind 
enough  to  look  at  sections  26  and  27  of  the  Mersey  Docks  and 
Harbour  Act,  1857  ?  You  will  find  there  that  the  propertv  is 
vested  in  the  Board,  but,  '*  subject  to  all  charges  ana  liabilities 
**  affecting  the  same."  Ho\y  do  you  get  rid  of  those  ^  charges  " 
and  **  liabilities "  ?  Is  not  the  poor  rate  a  ^^  liability  affecting 
« the  same"? 

Mr.  Biffham. — I  do  not  know  that  it  is. 

The  Master  of  the  Rolls. — You  are  not  bound  to  know,  but  I 
ask  you  the  question. 

Mr.  Biffham. — I  say  no. 

The  Master  of  the  Rolls. — Is  land  tax  ^^  a  liability  affecting 
*«  the  same  "  ? 

Mr.  Biffham. — If  your  Lordship  asks  me  what  ^.subject  to 
'*  aU  charges  and  liabilities  affecting  the  same  "  means,  I  say  I\do 
not  think  the  person  who  drafted  that  section  or  the  Legislature 
had  in  contemplation  taxes  at  all. 

The  Master  of  the  Rolls. — It  is  every  charge  and  liability.  It 
uses  the  largest  words  known  to  the  law.  That  is  the  expres- 
sion used  in  the  Bankruptcy  Act. 

Lord  Justice  Brett. — Do  you  say  it  is  admitted  in  the  case 
that  those  sections  of  the  previous  Act  are  not  material  ? 

Mr,  Biffham. — It  says  so  in  so  many  words. 
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Lord  Jvstiee  Brett. — Are  we  not  bonnd  bj  the  sti^temeiits  in 
the  caee  ? 

The  Master  of  the  Rolls. — We  may  consider  the  effect  of 
former  legidstion.  ' 

Lord  Justice  Brett. — I  think  we  should  heat  the  Solicitor- 
General  upon  this. 

Mr,  Solicitor-General. — I  have  not  looked  at  the  proyi8i<Hi8  of 
the  former  Act ;  I  do  not  think  it  neceesarj  to  do  so. 

The  Master  of  the  Rolls. — We  are  not  precluded  from  refer- 
ring to  preyiouB  legislation  bj  statements  in  the  case  as  to  law. 

Mr.  SoUcitor^General. — I  think  permission  is  given  in  the 
case  to  either  of  us  to  refer  to  any  Act  of  Parliament.  *^  Either 
**  party  is  to  be  entitled  to  refer  to  and  reply  upon  any  of  the 
**  provisions  of  the  several  Acts  of  Parliament  relating  to  the 
'^  Mersey  Dock  estate." 

The  Master  of  the  Rolls. — On  this  point  of  liability  to  poor 
rate  it  appears  to  me  very  material  to  refer  to  tihe  former  Act. 
The  property  is  vested  in  the  Board  subject  to  all  charges  and 
liabilities  affecting  the  same.  I  cannot  understand  why  all 
rates  are  not  charges  affecting  the  property  just  as  much  as  fee- 
farm  rents. 

Mr.  Bighcm. — At  present  I  say  what  I  think  was  meant  by 
those  woids,  '*  subject  to  all  charges  and  liabilities  affecting  the 
*'  same,"  was  this,  the  debts  due  in  respect  of  money  borrowed. 

The  Master  of  the  RoUs. — How  do  you  deal  with  the  words 
^*  liabilities  affecting  the  same  "  ? 

Mr.  Btgham. — I  take  tliat  to  mean  '*  liabilities  in  the  working 
"  of  the  concern." 

The  Master  of  the  Rolls. — Why  is  not  land  tax,  or  poor  rate, 
or  tithe-rent  chare;e,  included  under  the  word  ^^liabilitiea"  ;  is 
there  any  legal  definition  of  the  word  liabilities  to  exclude  them? 

Mr.  Biff  ham. — If  this  point  is  to  be  regarded  as  of  any  im- 
portance at  all,  or  to  be  taken  into  consideration,  I  confess  I 
have  not  looked  at  it  or  considered  it,  and  I  thought  it  im- 
material to  refer  to  that  former  Act,  because  we  had  agreed  that 
it  was  not  material. 

The  Master  of  the  Rolls. — It  is  a  very  small  point,  it  is  only 
an  answer  to  your  suggestion  that  there  was  a  difficulty  about 
'  poor  rates.     I  do  not  see  it  myself. 

Mr.  Biffham. — If  your  Lordship  says  that  your  Lordship  does 
not  think  it  is  necessary  to  rely  upon  the  earlier  Act  for  the 
purpose  of  deciding  the  case,  it  is  not  necessary  for  me  to  deal 
with  the  point.  I  repeat  again  what  I  have  said  that  there  are 
express  provisions  as  to  how  the  money  is  to  be  applied,  and  this 
direct  provision,  that  the  moqeys  are  to  be  applied  to  no  other 

fmrpose  whatsoever.     Then,  going  to  the  next  point,  the  Legis- 
ature — I  will  not  say  the  drau^tsman,  but  the  Legislature — 
evidently  contemplated  that  if 
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The  Master  of  the  Bolls. — Do  70a  or  not  contend  that,  under  Msmut 
these  words,  70a  would  be  exempt  from  land  tax  if  not  otherwise  g|^^^^]f 
charged  ?  Boabd  «. 

Mr.   Bigham. — If  it  is  nece8sar7  that  I  should  contend  it,  of  ^^^^' 
course  I  should  contend  it.    If  it  is  a  parallel  case — I  am  not 
prepared  to  8a7  whether  or  not  it  is — ^if  it  is  a  parallel  case,  I 
must  admit  it.     If  it  is  not  a  parallel  case, — and  1  do  not  know 
-whether  it  is  or  not, — I  do  not  admit  it. 

Lord  Justice  Brett. — Your  argument  goes  the  length  of  sa7ing 
iiiat  no  general  tax  of   an7  kmd  whateyer  can  be  pa7able  b7 
this  Corporation. 

Mr.  Bigham. — It  appears  to  me  that  it  does  inyolye  that 
proposition. 

The  Master  of  the  Bolls. — Do  70U  get  rid  of  all  taxes  ?  Do 
you  get  rid  of  the  Church  too  ?.  What  do  70U  say  to  tithe-rent- 
-charge? 

Mr.  Bigham. — I  do  not  know  what  the  remedies  are  in  the 
•case  of  non-payment  of  tithes. 

The  Master  of  the  Bolls. — They  are  levied  by  distress. 

Mr.  Bigham. — It  might  be  necessary  for  the  ^  protection ''  of 
^ur  property  that  we  should  pay  for  it.  It  might  be  that  the  pay- 
ment of  the  tithe-rentcharge  would  come  within  the  words  ^^  for  the 
^^  purpose  of  protecting  the  estate." 

The  Master  of  the  Bolls. — If  you  can  pay  tithe-rentcharge  to 
protect  your  property  you  can  also  pay  Queen's  taxes  on  the 
:same  principle. 

Mr.  Bigham. — Whether  it  inyolyes  the  contention  that  we  are 
free  from  all  taxes  or  not,  it  is  sufficient  for  me  at  present  to 
say  that  the  exemption  for  which  I  contend  ooyers  tne  tax  in 
'question. 

Lord  Justice  Brett. — If  your  argument  necessarily  inyolyes 
that  you  are  free  from  the  payment  of  all  taxes,  it  is  a  reductio 
•ad  iAsurdam^  perhaps.  You  cannot  escape  from  haying  to 
^consider  whether  your  argument  does  not  carry  you  a  certain 
length. 

Mr.  Bigham. — I  do  not  at  the  moment  know  whether  the 
income  tax  can  be  distrained  for,  whether  there  are  any  means 
of  taking  the  staiths  or  the  land  or  property  in  execution  for 
payment  of  the  tax. 

•    Mr.  Solicitor- General. — I  am   told   that  that  is  the  mode   of 
:recoyery  under  Schedule  A. 

Lord  Justice  Brett. — Your  point  was,  if  I  understood  you,  in 
-order  to  escape  from  the  difficulty  put  to  you,  that  they  mifi^ht 
pay  in  order  to  avoid  a  distress  ;  but  if  your  construction  of  this 
section  is  right,  where  is  that  power  to  pay  in  order  to  avoid  a 
distri3»i  ? 

The  Master  of  the  Bolls. — The  right  to  distrain  is  given  in 
^express  terms  by  the  third  section  of  the  Income  Tax  Act. 
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Mr.  Bigham^  answerine  Lord  Jastice  Brett.  —  I  saj  this^ 
one  of  the  purposes  to  which  the  monej  is  to  be  applied  is  in 
the  general  management,  conducting,  securing,  preserving,  iin* 
proypg,  amending,  maintaining,  and  protecting  the  estate,  and 
it  obcurred  to  me  that  it  might  be  said,  that  if  the  land  was 
liable  to  be  distrained  if  the  Dock  Board  did  not  pay  the  tax 
they  might  pay  it  in  order  to  protect  them  from  distress. 

Lord  Justice  BretL-^Th&a  if  there  is  anything  in  the  last 
point  to  put  to  you  that  Queen's  taxes  can  be  distramed  for  in  the 
same  manner,  you  are  not  helped  yery  much  by  your  argumept 
that  they  might  pay  to  **  protect "  the  estate. 

Mr,  Bighatn. — If  Qujoen's  taxes  can  be  distrained  for,  the- 
argumenc  is  not  good  for  anything. 

The  Master  if  the  Ralls. — If  you  look  at  the  third  section, 
income  tax  is  payable  like  assessed  taxes.  *'  All  the  powers, 
^^authorities,  rules,  regulations,  directions,  penalties,  clauses, 
"and  matters  contained  in  the  former  Acts  are  to  have  full 
"  force  and  effect." 

Mr.  SoUcitor-'GeneraL  —  And  subsequently  there  was  an  Act 
called  the  Taxes  Management  Act,  wnich  gives  the  remedy  of 
distress  for  any  of  the  Tax  Acts. 

The  Master  of  the  Bolls. — That  third  section  is  express.  If 
your  argument  as  to  the  protection  of  the  property  against 
distress  is  worth  anything,  it  would  apply  to  all  taxes. 

Mr.  Bigham. — I  take  it  it  is  so.  If  the  Solicitor-General  says 
that  income  tax  can  be  distrained  for,  of  course,  the  obserratioa 
I  was  making  does  not  apply. 

Lord  Justice  Brett. — Then  you  withdraw  it  ? 

Mr.  Bigham, — Yes. 

The  Master  of  the  Rolls. — Your  argument  was  that  you  might 
protect  your  waggons  and  horses  against  distress  ? 

Mr.  Bigham. — Yes,  and  my  argument  does  not  apply,  the  law 
being  as  the  Solicitor-General  tells  me  it  is,  that  is  to  say,  I 
understand  that  income  tax  can  be  distrained  for.  I  was  saying-, 
that  tithe-rentcharge  might  be  payable  because  it  would  be 
distrained  for,  and  therefore  it  would  be  necessary  to  pay  it  io 
order  to  protect  the  estate;  of  course  the  obseryation  I  made 
falls  to  the  ground.  I  see  the  force  of  the  observation  as  to 
other  taxes,  and  I  see  the  difficulty. 

The  Master  of  the  Rolls. — You  cannot  escape  from  what  Lord 
Justice  Brett  put,  that  if  the  argument  is  good  for  anything  it 
exempts  you  from  all  those  taxes. 

Mr.  Bigham. — I  am  not  sure  that  that  was  not  the  object  of 
the  legislature  in  passing  this  statute. 

The  Master  of  the  Rolls. — Where  assessed  taxes  were  not  id 
force  before  this  Act  passed  ? 

Mr.  Bigham. — Yes. 

The  Master  of  the  Rolls. — You  say  that  the  words  exempt  you 
from  all  assessed  taxes  ? 

Mr.  Bigham. — It  appears  to  me  so. 
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Lard  Justice   Brett. — If   you   give   auj   other  force   to   these  Mbbsbt 
negative  words  than  is  given  in  uie  opinion  of  Lord  Blackburn,  ]q^^|^^^ 
if   anything   that   could   be   charged    by   anybody    aninst    this  Board  v. 
Corporation  has  by  accident  escaped  from  some  mis-description,  Lucas. 
you  would  not  be  liable  ? 

Mr.  Bighorn. — Yes. 

Lard  Justice  Brett. — Does  not  that  show  that  the  opinion  of 
Lord  Blackburn,  besides  its  being  the  opinion  of  the  four  judges 
giyen  on  the  direct  case,  is  riffht? 

Mr.  Bighorn. — I  told  your  Lordship,  in  the  face  of  that  opinion 
of  course  I  had  great  difficulty. 

Lard  Justice  Brett. — Does  not  Lord  Chelmsford's  jud^ent 
which  is  the  most  elaborate  opinion  of  all  the  judgments  m  the 
House  of  Lords,  really  adopt  that  view? 

Mr.  Bighorn. — I  think  none  of  their  Lordships  deal  with  the 
point  at  aJL 

Mr.  Salicitar-GetieraL — They  say  the  rates  are  payable,  not- 
withstanding that  they  do  not  rest  it  iipon  that  clause  preserving 
the  rights  of  the  parishes.     That,  I  thmk,  is  the  judgment. 

^  Lrrd  Justice  Brett. — -I  think,  in  discussing  the  former  deci- 
sions. Lord  Campbell  adopts  the  view  of  Lord  Blackburn  upon 
this  very  point. 

Mr.  Bighorn. — In  conclusion,  I  do  not  think  I  can  do  more 
ihan  refer  to  the  judgments  of  the  Judges  in  the  Court  below. 

Lard  Justice  Brett. — We  have  had  them  read. 

Mr.  Biaham. — I  will  ask  your  Lordships  to  allow  me  to  refer 
to  the  judgment  of  Mr.  Justice  Lindley ;  it  is  very  short,  and  it 
puts  the  point  in  as  clear  language  as  it  can  be  put.     He  says  : 
"^^  I  am  of  the  same  opinion.    Primd  facie^  I  think  the  Solicitor- 
*^  General's  argument  is  well-founded,  that  is^to  say,  in  looking 
*'  at  the  Income  Tax  Act  alone,  the  word  *  profits '  means   the 
*^  excess  of  income  over  the  expenditure  necessary  to  meet  the 
^^  income.     I  also  think  that  he  is  right  in  his  second  proposition, 
**  that  when  you  have  profits  in  that  sense  income  tax  is  payable 
**  in  respect  of  them.     We  have,  however,  three   Acts  of   Par- 
*^  liament    to    construe,    and    we    must  construe   them  together. 
*^  The  present  case  is  reduced  to  a  very  simple  problem.     There 
<<  is  a  general  Act  of  Parliament  imposing  income  tax   on   such 
**  profits  as  I  have  mentioned  ;  then  there  is  the  Afer^ey   Docks 
*^  Act,    1859,   passed    subsequently   to   the   general   Act,    which 
'*  provides  how  certain  moneys  and  receipts  are  to  be  applied, 
*^  and  then   it   says,   incidentally,   that   the   moneys    so    received 
*^  shaU  not  be  applied   in   any   other   way.     To   make   it   plainer. 
**  still,  there  is  a  provision  to  the  effect  that  nothing  in  the  Act 
^*  contained  shall  exempt  the    Board   from   liability   to   parochial 
**  or  local  taxes.     All  we  have  to  do  is   to  construe  those   Acts 
^^  of  Parliament,  and  it  seems  to  me  impossible  to  hold  that  the 
*'  combined  efifect  of  the  three  special  Acts  and  the  Income  Tax 
^  Act  is  to  make  income   tax   payable   out  of  these   receipts   or 
^^  any  portion  of  them.     I  rely  entirely  on  the   special   words  _^  of 
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*'  the  Act  of  Parliament,  for  the  authorities  cited  do  not  appeal^ 

iSSoi^S  "  *^  ™®  ^  ***^^^  ™"®*^  ^^S^^  ^P^°  ^^^  subiect.  The  Scotch 
BoABD  V.  **  case  turned  on  Acts  of  Parliament  which  did  not  contain  these 
Lucas.  «<  negative  words.     I  relj  entirely  on  the  special  wording  of  the 

^*  special  Act,  which  appears  to  me  to  be  inconsistent  with  the 
'^  argument  that  income  tax  is  payable/' 

Lord  Justice  Brett. — I  gather  from  that  that  he  relied  entirely 
upon  those  negative  words. 

Mr.  Biffkam. — Yes.  The  reason  I  read  this  judgment  was 
because  I  thought  it  put  in  as  plain  language  as  it  could  be  put 
the  contention  I  was  putting  forward  upon  this  point.  I  have 
endeavoured  to  put  before  your  Lordships  as  clearly  as  I  can  the 
two  points  upon  which  we  rely;  viz.,  first,  that  these  are  not 
profits,  because  they  are  really  paid  by  the  persons  who  them^ 
selves  are  supposed  to  derive  the  benefit ;  and  secondly,  .1  say 
even  if  they  are  profits  the  legislature  has  thought  fit  by  these- 
very  express  words  to  relieve  trade  from  the  payment  of  this 
tax,  and  possibly  other  taxes  also ;  and  therefore  I  submit  that 
the  judgment  of  the  Court  below  was  right. 

* 

REPLY. 

Mr.  Solicitor- General. — A  very  few  words  in  reply  upon  thia 
case.  The  matter  is  now  fully  before  your  Lordships.  I 
submit,  and  in  fact  that  is  the  view  taken  by  one  of  the  J  udgea 
in  the  Court  below,  that,  primd  faeie^  Apart  from  an^ 
peculiar  in  the  wording  of  this  Act,  with  reference  to  the  applii 
tion  of  the  income,  these  docks  are  taxable  under  Schedule  A.,, 
and  the  proper  mode  of  arrivinff  at  their  aqnual  value  i<  to 
ascertain  what  the  profits  were,  that  is,  the  surfdus  of  receipts 
over  expenditure,  in  the  preceding  year.  Mr.  Justice  Lindlkj 
appears  to  have  conceded  me  that  in  the  Court  below.  Therefore 
you  have  an  Act  of  Parliament  making  all  dock$  taxable  under 
Schedule  A.^  primd  facie  therefore  including  this,  like  every 
other  dock,  l^t  being  so,  it  rests  upon  those  who  contest  their 
liability  to  show  you  that  they  are  freed  from  it.  This  particular 
general  taxing  Act  is  an  Act  passed,  be  it  observed,  subseuuently 
to  this  private  Act  of  the  Mersey  Docks  and  Harbour  Boara» 
Therefore,  my  learned  friend  has  to  contend,  because  an  Act  had 
been  passed  dealing  with  the  application  of  the  funds  of  the 
CoriK)ration,  saying  what  they  were  to  do  with  their  receipts, 
that  they  are  to  be  exempt  from  a  subsequent  general  taxing  Axst 
which  in  terms  taxes  docKs  of  which  this  is  one,  and  which  taxea 
a  corporation  carrying  on  docks  of  which  this  Corporation  is 
one,  that  they  are  exempt  from  that  subsequent  general  taxing 
Act  applicable  to  them  by  reason  of  this  prior  Act,  whidi  pro-^ 
vides  how  they  are  to  deal  with  receipts  and  expenditure. 

The  Master  of  the  RoU.s. — Have  you  stated  that  quite  strong^lj 
enough  ? 

Mr.  Solicitor^ General. — It  seemed  to  me  to  be  strong  enough 
for  my  purpose. 
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The  Master  of  the  Rolls. — If  joa  look  at  the  Income  Tax  Act  MsBflnr 
5th  and  6th  Victoria,  I  think  it  is  a  great  deal  stronger.     When  ^^  ^ 
joa  look  at  the  third  role  jou  find  these  words,  <«Uie  duty  in  SdJ^? 


^'  each  of  the  last  three  roles  to  be  charged  on  the  person,  cor»  Luoas. 
^  poration,*'  and  so  on,  in  priority  *'to  the  owner  of  the  soil  or  — 
^  property  or  anj  creditor  or  oiner  person  whatever  haying  a 
*'  daim  on  or  oot  of  the  said  profits,  and  all  soch  persons,  corpo- 
'*  rations,''  and  so  on  *^  shall  allow  oot  of  soch  prodoce  or  yaloe 
*'  a  proportionate  dedoction  of  the  doty  so  charged,  and  the  said 
^*  charge  shall  be  made  on  the  said  profits,  exdosiye  of  anj  lands 
^*  Qsed  or  occopied  in  or  aboot  the  concern." 

Mr.  Sotieitor^Oeneral. — I  was  going  to  qoote  those  words. 

7%tf  Master  of  the  JSofif.— The  Income  Tax  Act,  bj  which 
those  roles  were  enforced,  was  a  sobseqo^ot  Act  to  that  of  the 
Mersej  Docks  and  Harboor  Board.  Mr.  Jostice  Lindley  seemed 
to  think  it  was  prior. 

'  Mr.  SoUcUor^  General. — I  was  going  to  point  oot,  that  before 
applying  the  prodoce  tiiis  is  made  a  first  diarge,  before  they  do 
anything  else  with  it,  by  this  snbseqoent  A.ct.  Therefore,  yoo 
have  a  general  Act  taxing  docks,  of  which  this  was  one,  in  a 
particolar  way,  and  proyidmg  that  the  tax  shall  be  a  first  charge 
opon  the  prodoce  of  the  docks. 

The  Master  of  the  Rolls. — 'Destroying  the  right  of  the  creditor 
or  other  person  who  woold  haye  a  prior  claim  ? 

Mr.  Solieitor-'Oeneral. — Yes,  therefore  what  is  to  be  contended 
is,  thoogh  it  destroys  the  right  of  the  creditor,  thoo^h  it  makes*  it 
a  first  charge  on  the  prodoce  even  to  the  prejodice  of  the 
creditors,  neyertheless  tnis  prior  Act,  which  provided  for  the 
distribotion  and  the  mode  in  which  the  earnings  shoold  be  dealt 
with,  set  aside,  for  the  benefit  of  this  Corporation,  the  proyision 
in  the  general  taxing  Act. 

Lord  Justice  Brett. — If  I  onderstood  Mr.  Bigham's  argoment, 
it  was  that  this  dock  is  not  a  dock  within  the  statote,  becan£e  it 
is  not  a  dock  from  which  any  profits  can  be  receiyed. 

Mr.  SoUcitor^General. — That  is  the  other  {xiint.  I  will  say 
a  word  opon  that  presently.  I  am  dealing  with  the  last  point 
first.  I  say  .it  was  conceded  to  me  by  one  of  the  Jodees  that 
this  was  a  dock  earning  profits  withm  the  meaning  of  the  Act, 
and  primd  facie  taxable.  Mr.  Jostice  Lindley  only  gave 
jodgment  against  the  Crown  on  the  groond  of  the  provisioii  as 
to  the  mode  in  which  the  income  was  to  be  expenaed.  I  was 
dealinff  with  that  point  first,  and  I  was  potting  this  qtiestion : 
that  ue  docks  being  made  primd  facie  taxable,  as  they  are,  and 
the  tax  being  made  a  first  charge  before  the  prodoce  is  distri- 
buted, how  can  it  be  that  a  prior  Act  of  Parliament,  merely 
dealing  with  what  you  are  to  do  with  yoor  income,  shoold 
relieye  yoo  from  liability  onder  a  sobseqoent  general  Act  which 
imposes  a  tax  on  this  sobject  matter  and  makes  that  tax  a  first 
charge  opon  the  prodoce?  That  is  my  answer  to  that  point. 
Beyond  uiat  I  contend  that  the  words  in  the  284th  section  are 
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not  Bufficient  to  give  the  exemption  that  is  contended  for.  I  sftj 
jou  must  read  the  words  of  the  284tb  section  ^^and  in  the 
general  management,  conducting,  securing,  preserving,"  and 
so  on,  as  covering  such  a  charge  as  this,  otherwise  I  want  to 
know  how  they  are  to  paj  the  wages  of  any  of  the  dockmen, 
for  example. 

The  Moiter  of  the  RolU. — The  words  are  ^  general  manage- 
ment." 

Mr.  Solicitor^ General, — ^^  Management "  of  what?  If  by 
^* management  of  the  estate"  you  include  the  management  of 
your  dock  business,  then,  I  say  it  would  include  taxes,  just  in  the 
same  way.  Wh^  should  my  learned  friend  only  exclude  taxes 
from  payments  m  respect  of  the  general  management,  conduct- 
ing, securing,  and  so  on  of  the  estate.  If  the  section  includes 
expenses  incurred  in  the  general  management  of  the  dock  busi- 
ness, then  there  is  no  reason  why  it  should  not  include  the  pay- 
ment of  your  taxes  like  any  other  expenses.  The  trustees  who 
are  to  manage  the  estate  must  not  only  pay  the  debts  but  the 
taxes  like  any  other  debts ;  it  is  one  of  the  expenses  of  manage- 
ment, and  one  which  is  taxable.  The  dock  trustees  must  ^y 
their  taxes  like  any  other  debt  or  liability  incurred  in  carrying 
on  the  business.  The  words  are  rather  curious — ^^and  in  the 
^^  general  management,  conducting,  sepuring,  preserving,  im- 
**  proving,  amending,  maintaining,  and  protecting  the  Mersey 
**  Dock  Estate."  First  you  begin  with  ^^  management,"  and  then 
you  go  on  ^^  conducting,  securing,"  and  so  on.  What  is  the 
meaning  of  ^* general  management"?  I  say  of  the  dock  busi- 
ness, you  cannot  read  *^the  general  management  of  the  dock 
estate,"  it  is  not  grammar. 

The  JMaster  of  the  RolU. — Perhaps  in  what  you  are  arguing 
now  you  are  rather  wasting  time.  I  have  looked  at  the  previous 
Act,  and  I  find  that  there  are  provisions  in  the  previous  Act 
enabling  the  new  board  to  exercise  all  the  powers  of  the  old 
board,  including  the  payment  of  wages  and  everything  else  ; 
it  is  the  30th  section,  *^  All  powers,  rights,  and  privileges  what- 
^'  ever  of  the  old  board  devolve  upon  the  new  board," — that 
means  working  the  dock  and  carrying  on  the  business. 

Mr.  Solicitor^GeneraL — I  should  certainly  have  submitted 
that  the  ^'  general  management "  and  *'  conducting "  of  the 
Mersey  Dock  Estate  means  the  business  they  carry  on  as  dock 
trustees,  and  that  it  includes  every  expense  to  which  they  are 
chargeable  as  trustees  carrying  on  the  concern* 

Lard  Justice  Brett. — Either  under  the  words  ^^  general  manage- 
ment "  or  under  the  word  **  conducting  "  ? 

Mr.  SolicitoT'GeneraL — Yes,  you  conduct  a  dock  business  ; 
you  do  not  conduct  an  estate.  Therefore,  the  words  ^^  general 
management"  and  *^ conducting "  apply  to  the  dock  business. 
Then,  if  so,  those  words  inchide  all  expenses  necessary  for  that 
purpose  ;  amongst  others,  the  payment  of  taxes.  Ther^ore,  I  do 
not  admit  that  it  is  excluded  by  those  words ;  but  even  if  the  Act 
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were  so  oonstraed,  I  saj  that  it  cannot  exempt  the  Mersey  Dock  Mbbsst 
and  Harbour  Board  from  the  operation  of  the  subsequent  general  ^^^^  '^'^ 
taxing  Act,  which  makes  the  tax  a  first  charge  upon  the  property  boabd  v. 
of  a  corporation  owning  docks.    As  regards  the  question  whether  Luoab. 
these  are  profits  taxable,  I  apprehend  that  this  is  a  dock.  

Lord  Juttice  Brett. — Would  you  carry  that  so  far  as  to  say, 
that  if  the  negatiye  words  were  constnied  against  you,  that  is  to 
Bay,  if  the  prohibitive  enactment  against  paying  anything  but 
those  things  that  are  mentioned  were  construed  against  you 
to  the  extent  of  saying  that  those  things  did  not  comprise  in- 
•come  tax,  still  a  general  Act  passed  subsequently  would  over- 
ride such  an  exemption. 

Mr.  Solicitor' General. — Yes.  A  general  taxing  Act*  which 
<^ame  subsequently  and  imposed  a  tax  would  comj^  you,  with- 
out special  words  of  exemption,  to  pay  that  tax,  even  though  a 
prior  Act  exempted  you  from  payment  of  it. 

Lord  Justice  Brett. — Suppose  in  a  private  Act  there  were 
positive  words  which  said  that  a  corporation  shall  not  be  liable 
to  pay  any  general  tax  which  may  now  exist  or  which  may 
hereaner  be  imposed  ? 

Mr.  SoUcitor'-GeneraL — Then  possibly,  or  probably,  the  words 
4>f  a  general  taxing  Act  passed  im»rwards  mij^t  not  affect  it. 

Master  of  the  Rolls. — Does  not  the  same  rule  with  regard  to 
:general  words  apply  to  a  taxing  Act  as  to  every  other  one  ? 

Mr.  SoHeitar" General. — These  are  general  words  too;  you 
have  genexfi  words  in  the  private  Act. 

Lord  Justice  Brett. — I  was  putting  to  you,  if  the  construction 
was  against  you  on  the  words  of  the  private  Act,  whether  you 
would  contend  that  a  subsequent  general  Act  would  override 
the  enactments  of  the  private  Act. 

Mr.  Solicitor' General. — Of  course,  if  these  words  in  this 
private  Act  were  to  be  construed  as  if  they  had  been,  *^  except  as 
*^  aforesaid,  such  monevs  shall  not  be  applied  by  the  Board  for 
any  other  purpose  whatsoever,  including  even  the  purposes  of 
paying  any  taxes,*'  it  would  have  been  a  much  more  serious 
question  whether  a  subsequent  Act  got  rid  of  that  exemption 
from  paying  general  taxes,  but  that  is  not  the  case  here.'  You 
have  merely  the  general  words  to  be  applied  to  those  purposes 
and  no  other.  Then  you  have  the  subsequent  general  taxing 
Act,  which  imposes  upon  such  subject  matters  as  this  a  tax, 
and  the  question  is,  can  the  Mersey  Dock  anH  Harbour  Board 
get  rid  of  the  operation  of  the  subsequent  Act  by  such  general 
words  as  these  which  they  are  relying  upon, — ^general  words  in  a 
private  Act,  not  a  special  provision  relating  to  taxation,  but 
mere  general  words  of  this  description. 

Lord  Justice  Brett.-^I  cannot  see  that  these  words  are  general 
words  ;  they  seem  to  me  to  be  as  particular  as  words  can  be. 

Mr.  Solicitor' General. — They  are  general  words  as  regards 
taxes ;  thev  do  not  point  to  taxes  specially ;  they  merely  say 
you  shall  be  limited  in  the  application  of  your  funds   to   certain 
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purposes  ;  but  it  is  quite  consisteDt  with  that  to  saj :  jou  never* 
theless  may  be  made  liable  to  income  tax,  and  that  maj  be  made 
a  prior  charge  on  the  application  of  the  income,  because  the  two- 
Acts  are  dealing  with  two  different  subject  matters.  An  obli- 
gation imposed  by  a  subsequent  statute  dealing  with  another 
subject  matter  is  not  got  ria  of  by  •  a  previous  proviaion  which 
is  not  dealing  specifically  with  taxation  at  all,  but  merely  with 
the  disposition  of  the  funds  of  the  Dock  Board.  First  of  all  it 
would  be  a  most  unreasonable  construction  of  this  sectiod  ta 
construe  it  as  excluding  all  power  to  pay  these  taxes,  and  I 
contend  against  that  construction.  Take  the  case  of  a  railway 
company  taxable  on  profits,  and  an  Act  is  passed,  when  it  has^ 
got  into  embarrassment,  which  provides  that  aU  its  profits  shall 
be  applied  in  payment  of  certam  debentures  till  the  debentures- 
are  entirely  discharged.  Could  it  be  said  that  it  would  not  be 
taxable  to  income  tax?  The  purpose  of  that  provision  is  alio- 
intuitu  altogether ;  it  is  to  provide  what  thev  shall  do  with  the 
money  they  get — it  is  not  ]bo  relieve  them  m>m  taxation.  I  do 
not  suppose  that  it  would  be  contended,  in  the  case  I  put,  that 
the  profits  would  not  be  taxable.  As  regards  the  question 
whether  these  are  profits,  it  would  be  difficidt  to  entertain  a 
doubt  that  they  are  profits  within  the  meaning  of  Schedule  A., 
Rule  III. 

Lord  Justice  BrM, — They  are  profits  in  the  hands  of  the 
Corporation. 

Mr,  Solicitor^Oeneral, — They  are  profits  in  the  hands  of  the 
Corporation.  The  thing  taxable  is  the  docks,  the  measure  of 
taxation  is  the  annual  profits  in  the  preceding  year  ;  ^  profits  " 
meaning  excess  of  income  over  expenditure.  The  thing  itself  is 
taxable.  On  these  grounds  I  submit  that  the  judgment  below  ia 
wrong,  and  ought  to  be  reversed. 


JUDGMENT. 

The  Master  of  the  RoUs. — This  is  an  Appeal  from  the  Dedsioik 
of  the  Divisional  Court  to  the  effect  that  Income  Tax  was  not 
payable  by  the  Respondents — The  Mersev  Dock  Board,  and  the 
questions  that  we  have  to  consider  may  be  divided  conveniently 
into  two  ;  first  of  all  whether  any  profits  within  the  meaning- 
of  the  Income  Tax  Act  are  earned  at  all  by  this  Board ;  and 
secondly,  iE  that  point  be  decided  against  the  Respondents, 
whether  the  terms  of  their  local  Act  are  such  as  to  exempt  them, 
from  any  liability  to  pay  the  tax,  which,  but  for  those  special 
provisions  would  be  chargeable.  As  regards  the  first  point,  I 
must  say  I  have  so  clear  an  opinion  upon  it  that  I  cannot 
bring  myself  to  believe  there  is  any  doubt  about  it  whatever.. 
Of  course  1  am  only  expressing  the  state  of  my  own  mind,  and 
upon  that  point  1  may  observe  that  it  is  quite  dear  also  that 
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at  least  one  of  the  Judges,  if  not  both,  who  ffaye  the  judgment  Msbsbt 
appealed  from  were  of  the  same  opinion  as  I  am,  namelj,  that  ^^|^^jJJ|^ 
these  are  profits  taxable  under  the  Income  Tax  Act.  Board  «. 

Now,  I  should  like  before  going  into  that  question  of  profits  Luoas. 
to  saj  a  word  or  two  about  the  constitution  of  this  Board, 
because  I  think  that  a  great  deal  of  the  argument  of  the 
Respondent  rested  upon  a  rery  insecure  foundation  as  to  facts. 
This  Board  is  not  a  mere  dock  board,  but  it  is  a  board  with 
very  large  powers  indeed.  It  is  a  board  of  conseryancj  of  the 
Biyer  Mersey,  and  it  is  also  a  pilot  board.  I  may  refer  to  the 
31st,  the  32nd,  and  the  33rd  sections  of  the  Act  of  1857  to  show 
that  these  additional  powers  belong  to  this  Board,  and  that  it 
is  constituted  not  merely  for  the  manaeement  of  the  docks  but 
for  other  important  public  purposes.  Then  by  26th  and  27th 
sections  of  the  Act  of  1857,  certain  property  real  and  personal  . 
at  Birkenhead,  and  all  docks,  lights,  buoys,  &c.  at  Liyerpool,  are 
yested  in  the  new  Board  ^^  subject  to  all  charges  and  liabilities 
*'  affecting  the  same,"  and  yarious  powers  and  liabilities  are 
conferred  and  imposed  upon  the  Board,  especially  by  sections 
30  and  34 ;  the  latter  of  which;  after  proyiding  tor  the  salary 
of  an  acting  Conseryator  says,  that  '^aU  other  expenses  whicn 
^'  are  now  incurred  or  payable  by  the  Corporation  m  respect  of 
^*  the  Conseryancy  of  me  Mersey  shall  be  paid  and  borne  by 
^  the  Board."  That  is  the  position  of  the  Board.  ,  Haying 
ascertained  what  the  position  of  the  Board  is,  I  go  to  their 
special  Act  to  show  what  they  are  to  do  with  their  money. 
The  Special  Act,  which  was  passed  in  1858  (284th  section) 
shows  that  all  moneys  which  snail  be  collected,  leyied,  &c.  by 
the  Board  "  under  or  by  yirtue  of  this  Act  or  the  Act  of  1857  " 
(that  includes  all  their  dock  rates)  ^^  shall  be  applied  by  the 
**  Board  ^ first'  in  payment  of  all  expenses  ana  charges  of 
^^  collecting  rates."  Then  **  in  payment  from  time  to  time  of  all 
^*  interest  accruing  due  on  moneys  borrowed  and  in  payment 
*^  of  the  Mersey  Docks  Annuities."  Then  in  the  construction  of 
certain  works.  Then  comes  these  words,  "and  in  carryinff  into 
"  execution  all  the  proyisions  of  this  Act,  and  of  the  Mersey 
"  Docks  and  Harbour  Act,  1857."  Ther^ore  the  Act  says  you 
may  spend  your  money  in  carrying  all  those  things  into  execu- 
tion, and  tliat  includes  the  working  of  the  dock  as  well  as  the 
maintenance  of  the  nayigation,  the  duties  of  consenrancy,  the 
duties  of  pilot  board,  the  remoying  of  sunken  yessels,  and  yarious 
other  things. 

Then  come  the  wprds  "and  in  the  general  management,  con- 
"  ducting,  securing,  preserying,  improying,  amending,  maintain- 
"  ing,  and  protecting  the  Mersey  Dock  Estate."  These  words 
relate  to  the  Mersey  Dock  Estate,  and  do  not  include  the  working 
of  the  docks,  which  is  proyided  for  under  the  prior  words  of  the 
section.  Then  we  come  to  the  words,  "  and  the  residue  or  surplus 
"  of  all  such  moneys  which  shall  reipain  after  such  application " 
are  to  be  applied  in  the  formation  of  a  sinking  fund ;  and 
"  except  as  aforesaid,  such  moneys  shall  not  be  applied  by  the 
"  Board  for  any  other  purpose  whatsoeyer."    There  is  only  one 
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^^  other  section  whicH  it  is  necessarj  to  refer  to,  it  is  section  285^ 

S^^^  which  jproTides  that  ^*  noting  in  this  Act  contained  shall  alter 
BoAanv.  ^^  or  affect  the  qaestion  of  the  liability  of  any  of  the  docks  or 
Lucas.  <«  works  yested  in  the  Board  to  parochial  or  local  rates."     The 

question  is,  what  is  the  meaning  of  these  sections  and  that  em- 


braces the  second  point  raised  as  regards  the  liability  to  pay 

income  tax,  if  such  tax  was  otherwise  payable  by  the  Board,  but 

for  the  existence  of   section   284.     It  appears  to  me  upon  the 

words  of  that  section   '* subject,"  (of  course),  ''to  the  proyisions 

**  of  the  former  Act,"  that  whateyer  tax  was  properly  payable 

under  the  termer  Act  is  still  payable,  and   there   is  nothing  in 

this  Act  to  discharge  them  from  their  liability  to  pay  such  taxes. 

But  I  do  not  rest  my  judgment  upon  that  ground  idone,  because 

if  there  had  been  no  such'  proyision  in  the  former  Act,  and  no 

such  reference  to  the  former  Act  as  is  contained  in  the  284th 

section  of  the  Act  of  1858,  I  should  hfeye  arriyed  at  the  same  con* 

elusion.     I  think  that  conclusion  may  be  arriyed  at  first  of  all  on 

general  grounds  applicable  to  all  similar  local  Acts.     I  cannot 

express  them  better,  and   I  should  not  wish   to  express    them 

better,  than  they  are  expressed  by  the  present  Lord  Blaokbum, 

then  Mr.  Justice  Blackburn,  in  the  case  of  the  Mersey  Docks  o. 

Cameron,   that,  ''  enactments  directing  that  the  reyenue  shall  be 

''  applied  to  certain  purposes  and  no  other  are  directory  only " 

(he  is  speaking  of  local  Acts,)  ^  and  a^e  to  be  read  that  after  all 

''  chaises    imposed    by  law  upon    the    reyenue    haye   been  dis- 

^  charged,  the  surplus,  or  free  reyenue,  which  otherwise  might 

''  haye  been  disposed  of  at  the  pleasure  of  the  recipients,  shall  be 

*'  anplied  to  those  purposes."     i^ow,  that  applies,  I  think,  to  all 

local  Acts,  and  there  is  yery  good  reason  why  it  should  apply. 

The  persons  obtaining  these  local  Acts  are  not  checked  by  the 

public,  they  are  not  checked  by  representatiyes  of  the  kingdom 

at  large,  and  it  is  a  reasonable  tning  to  say  that  they  are  dealing 

with  tiieir  own  property,  and  not  with  the  public  right  to  obtain 

payment  of  taxes  from,  that  property,  or  in  respect  of  it.     That 

would  put  an  end  to  the  whole  argument  on  the  part  of  the  Con- 

senrancy  Board,  whateyer  the  words  of   the  section  might  haye 

been.     It  is  immaterial,  therefore,  whether  the  words  ''shall  not 

"  be  applied  for  any  other  purpose  whatsoeyer "  are  or  are  not 

in  the  Act,  because  if  the  Act  deals  only  with  what  I  will  call 

the  l^ally  ayailable  surplus  at  the  time  the  Act  passed,  it  could 

not  absolye  the  Board  from  liability  to  pay  taxes,  if  such  liability 

then   existed.      There  is   another    ground    which  I   think  would 

goyem  this  case.     This  tax  is  granted  to  the  Crown,  and  it  is 

part  of  the  prerogatiye  of  the  Crown  that  it  is  not  bound  by  any 

local  Acts  of  Paruament  (with  certain  exceptions,  which  need  not 

be  mentioned  here,  because  they  do  not  apply  to  this  local  Act), 

unless  named  or  expressly  referred    to  m   the  Act.     The   pre- 

rogative    of    the   Crown  nas  nothing  to  do  with   the   mode   of 

applying  the  tax. 

Formerly  the   soyereign  had  control  oyer   the  reyenues,   and 
applied  them  both   to   public  and  priyate  purposes.     It  was  as 
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much   the  duty  of  the  BOTereign  then,  if    I   maj  so,  as  it  ia  }{*^'' 
now,  to  applj  the   public  revenues  to  |>ublic  purposes,  'and  the  h^uoob 
only  difference  now  is  that  those  pubhc  purposes    are   defined  Board  v. 
and  controlled  bj   Parliament,  'whereas  such  was  not  formerly  Luoas. 
the  case.     It  has  .been  held  by  the  Court  of   Appeal  that  the         "^ 
priyilege  of    the   Crown  in  this    respect  applies  to    the  postal 
services  (in  the  case  of  the  Postmaster-General  o.  Benham)*  on 
that  ground ;  and  there  seems  to  be  as  much  reason  for  applying 
this    doctrine    to    the    case    of    the    Crown    when   the    revenue 
received    is    applicable    to  public   purposes    as   when    it  is    ap- 
plicable to  the  privato  purposes  oi   the  sovereign,  because  the 
public  at  large  require  tnis  protection.     The  private  purposes  of 
the  sovereign  mi^t  be  looked  after  by  some  officer  appointed 
for  the  purpose,  but  when  you  come  to  the  interest  of  the  public 
there  is,  as  a  general  rule,  no  one  to  look  aftor  it.    Therefore  it 
is  most  itiatorial  that  the  attention  of  those  who  act  on  behalf 
of  the  public  should  be  drawn  to  the  provisions  of  any  local  or 
privato  Act  which  affect  the  rights  of  the  Crown.     However,  it 
is  not  necessary  to  rest  my  ju^ment  upon  this  ground,  because 
the   second  ground  is  sufficient  to  support  the    view   that  this 
local  Act  of  Parliament  does  not  relieve  the  Board  from  liability 
to  pay  income  tax. 

There  is  another  ground  upon  which  also  I  should  have  come 
to  the  same  conclusion.  The  Income  Tax  Act  in  question  is 
subsequent  in  dato  to  the  local  Act  (this  point  appears  to  have 
escaped  notice  in  the  Court  f>elow),  and,  assuming  that  my  view 
of  the  operation  of  the  local  Act  was  not  correct  I  should  still 
hold  that  that  provision  of  the  local  Act  was  to  the  necessary 
extont  repealed  by  the  special  provisions  of  the  Taxing  Act, 
which  refers  back  to  the  3rd  rule  of  Schedule  A.,  sect.  60, 
5  and  6  Vict.,  chapter  35.  In  this  case  the  income  is  to  be  paid 
into  a  sinking  fund  for  the  benefit  of  the  crediu)rs,  and  then 
there  is  an  enactment  which  says  that  this  tax  subsequently 
imposed  shall  be  paid  before  and  in  priority  to  any  creditors  or 
other  person  having  a  claim  on  the  profits.  The  words  ^^any 
^'  creditor  or  other  person "  includes  everybody  in  the  kingdom, 
and  would,  in  my  opinion,  be  sufficient  to  make  this  tax  a  prior 
charge,  even  if  the  construction  of  the  local  Act  had  been 
different  from  what  I  take  it  to  be.  For  these  reasons  I  consider 
that  there  is  nothing  to  exempt  this  Corporation  from  paying 
the  tax  if  it  can  be  levied. 

I  now  go  to  the  other  point,  is  it  leviable?  It  is  said  to  be, 
and  truly  said  to  be  a  tax  upon  profits,  and  it  tvras  argued  on 
behalf  of  the  Conservancy  Board  that  tiiese  were  not  profits  at 
all.  First  of  all,  let  us  consider  what  the  meaning  of  the  word 
^*  profits  **  in  the  Income  Tax  Acts  is,  because  the  word  ^^  profits  " 
is  used  in  law  in  rather  a  different  way  to  that  in  which  it  is 
used  in  common  parlance.  We  constantly  in  law  talk  of  profits 
of  land.  The  ola  conveyances  used  to  talk  of  the  rents,  issues, 
and  profits  of  land,  but  those  profits  are  what  you  get  out  of  the 

*  4S  Law  Journal  Beporti,  p.  S4  ;  Law  Baporti,  10  Ch.  D.  096. 


462  TAX   CASES 

MnuT  land  after  deduotiiig  the  expenses  of  getiiiig  them.  The  profits 
j^^^^'^  of  a  farm  in  that  Hense  are  not  quite  the  same  as  the  profits  of 
-BoAMD  V.  ^^®  farmer,  but  may  be  fairly  dejMsribed  as  the  net  produce  of  the 
LuoAs.  land.     It  is  plain  that  that  is  the  meaning  to  be  attributed  to 

the  word  in  tne  2nd  and  3rd  rules  in  Sdi^ule  A.     The  profita 

mentioned  in  Rule  2  are  not  the  profits  of  a  person,  they  are 
^^  profits  arising  from  lands.''  And  an  examination  of  that  rule 
shows  that  the  word  ^^ profits"  is  used  in  its  technical  sense. 
Then  we  come  to  Rule  3,  under  which  this  tax  is  charged,  ^^  Rules 
^'  for  estimating  the  lands,  tenements,  hereditaments,  or  heritages 
^^  herein-after  mentioned  which  are  not  to  be  charged  according 
*^  to  the  preceding  general  rule."  The  annual  value  of  ail  the 
properties  herein-after  described  (the  tax  being  on  the  annual 
value)  ^^  shall  be  understood  to  be  the  full  amount  for  one  year, 
**'  or  the  average  amount  for  one  jear  of  the  profits  received  '* 
(that  is,  from  the  properties)  within  the  respective  times  herein 
limited.  The  word  is  here  used  in  exactly  the  same  sense  as 
that  I  have  already  mentioned.  The  profit  may  be  received  from 
the  property  in  a  rather  different  way,  but  it  is  the  amount  got 
from  the  property  minus  the  cost  of  setting  it.  These  obeerva- 
tious  apply  to  the  properties  described  in  the  two  first  clauses  of 
the  ru^.  Then  we  come  to  the  thing  sought  to  be  charged, 
viz.,  ironworks,  gasworks,  salt  springs  or  works,  alum  mines  or 
works,  waterworks,  streams  of  water,  canals,  inland  navigiktions, 
docks,  and  other  concerns  of  the  like  nature,  which  onder  clause 
three  are  to  be  chareed  on  the  profits  of  the  year  preceding.  Now 
of  what  kind  are  Uie  profits?  On  a  dock  or  a  navigation  you 
get  tolls  or  dock  rates ;  those  are  what  you  receive  from  the 
docks,  and  you  deduct  from  them  the  expenses  of  carrying  on  the 
docks,  and  you  ffet  the  net  proceeds,  and  those  are  the  '^  profits  " 
mentioned  in  we  Act.  I  have  no  doubt,  therefore,  that  the 
moment  you  find  that  the  amount  received  for  the  dock  rates 
exceeds  the  expenses,  the  difference  is  *^  profits "  within  the 
meaning  of  the  section. 

Then  the  next  question  is  :  Who  is  to  pay  the  duty  ?  Having 
ascertained  what  the  profits  are,  the  statute  says  that,  '^The 
^^  duty  in  each  of  the  last  three  rules  is  to  be  charged  on  the 
*^  person  or  corporation  carrying  on  the  concern."  Now  this 
board,  being  a  corporation  carrying  on  the  concern,  are  to  pay 
duty  upon  these  profits.  It  is  immaterial  under  this  part  of 
the  section  whether  any  other  person  is  beneficially  interested 
or  to  what  purpose  the  profits  are  applied.  A  suggestion  has 
been  made  that  the  word  *^  profits "  is  not  the  correct  one  where 
the  net  proceeds,  which  I  call  profits,  are  applicable  to  public  or 
charitable  purposes.  But  there>  is  nothmg  to  support  that 
suggestion  in  the  Act  which  treats  ^*  profits "  as  the  thing  earned 
from  the  carrying  on  of  the  concern  ;  the  Act  does  not  regard 
either  the  person  who  carries  on  the  concern,  except  for  the 
purpose  of  saying  who  shall  pay  the  tax,  or  the  pmi>oses  to 
which  those  profits  are  applied,  except  in  certain  cases.  Thus, 
we  find  in  No^  6  certain  allowances  are  made  for  privileged 
persons  who  would  otherwise  be   within  the  previous  section  or 
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rule.     For  instance,  colleges,  halls  in  oniyeraities,  hospitals,  and  j^J^")^ 

5mblic  schools,  and  almshouses  are   exempt;   so  also  all   trustees  habboub 
or  charitable  purposes  are  exempt  to  the  extent  to  which  the  Board  «. 
rents  are  applied  to  such  charitable  purposes  ;  and  this  shows  ^^^^^' 
ihat  had  it  not  been  for  these  exemptions  they  would  haye  been 
liable  to  pay  on  the  profits,  though  in  the  ordinary  sense  of  the 
word  as  used  in  trade  they  took  nothing,  because  th^  were  all 
expended    in    charitable    purposes.      The    Attorney-General    v. 
Black  is  an  authority  to  show  that  that  is  the  true  construction 
of  the  Act,  but  what  was  the  argument  on  the  other  side?     It 
was  this :  That  a  man  cannot  make  a  profit  by  selling  to  himself, 
and  so  far  I  agree.     But  it  was  then  said  that  because  24  mem- 
bers of  this  Mersey  Dock  Board  are  elected  by  the  ratepayers — 
the    remaining    four  being  appointed  by  the    consenrators — ^the 
ratepayers  are  to  be  treated  as  persons  who  pay  the  rates  to  their 
own  nominees,  so  that  if  they  pay  too  much  the  surplus  is  to  go 
to  them  ;    and  is  not  therefore  a  profit  earned  by   carrying   on 
the  concern.     Eyen  if  that  is  the  meaning  of  the  word  ^^  profits  " 
the    argument  would    be    unsound,    because  as   I   haye    already 
pointed  out,  this  Mersey  Dock  Board  is  created  for  cei-tain  public 
purposes  besides  those  of  carrying  on  the  docks,  and  moreoyer  it 
18  not  composed  exclusiyely  of  pominees  of  the  ratepayers,  because 
four  out  of  the   28  members  are  appointed  by  the  ccnseryators. 
In  addition,  the  ratepayers  who  elect  the  board  and  the   rate- 
payers who  pay  the  rates  are  not  the  same  persons,  and  the  per- 
sons to  pay  the  rates  one  year  might  not   oe  exactly  the  same 
persons  who  would  pay  them  the  next  year.     So  that  an  entirely 
new   body   of   ratepayers   might  arise  during  the  next  year  who 
would  haye  taken  no  part  in  the  election  of  the  members  of  the 
board,  and  consequently  the  profits,  earned  by  the   Board    by 
charging  a  larger  sum  than  the  expenses,  do  not  belong  to  the 
ratepayers  in  any  sense.     Therefore  that  part  of  the  argument 
fails  because  it  is  not  the  fact  that   the  persons  who  pay  the 
rates  ar^  the  same  as  those  who  elect  the  Board,  and  eyen  if  that 
were  the  fact  this  would  not  be  the  less  a  profit,  because  it  is  not 
a  sum  paid  by  one  man  to  another.     For  these  reasons  I  think 
the  de<»sion  of  the  Court  below  cannot  be  maintoined,  and  the 
.  appeal  must  be  allowed. 

Lard  Justice  Brett. — I  am  also  of  opinion  that  this  appeal 
must  be  allowed.  The  question  is  whether  the  Mersey  l5ocks 
and  Harbour  Board,  which  is  a  corporation,  is  bound  to  make 
a  return  under  the  Income  Tax  Acts,  and  whether  it  is  bound 
to  pay  the  income  tax.  On  behalf  of  the  Crown  it  is  urged  that 
this  Corporation  is  bound  to  do  so  by  yirtue  of  the  5th  and 
6th  of  Y  ictoria,  chapter  35,  because  that  statute  enacts  generally 
that  persons  who  are  omiers  of  or  in  possession  of  a  do6k  shall 
pay  mcome  tax  upon  the  profits  actually  receiyed  therefrom, 
that  the  word  ^^  profits "  there  means  the  difference  between 
what  is  actually  receiyed  for  the  use  of  the  docks  and  the 
-expense  of  maintaining  the  docks  ;  *  that  this  Corporation  did 
.reoeiye  money  -fortihe  ulie  of  the -docks,  and  were  subject  to  pay 
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the  expenses  incident  to  the  earning  of  that  money,  and  that 
therefore  they  were  liable  to  pay  income  tax  on  such  profits. 

It  was  i^so  argued  on  behalf  of  the  Crown  that  the  Mersey 
Docks  and  Harbour  Board  Consolidation  Act,  1858,  did  not 
contain  any  enactment  which  in  express  terms  relieved  the  Dock 
Board  from  liability  to  pay  such  a  tax ;  and  that  even  if  it  diet 
contiun  such  an  enactment  the  Mersey  Docks  Board  would  still 
be  liable  to  pay  the  tax«  because  the  general  taxing  Act  waa 
passed  after  the  Act  of  1858.  Another  ground,  which  was  sug-» 
gested  by  the  Master  of  the  Rolls  in  his  judgment — and  I  think 
it  is  my  duty  to  say  whether  I  agree  to  it  or  not — is  that,  be* 
cause  any  relief  from  this  tax  is  not  named  expressly  in  this- 
private  Act  the  Crown  is  not  bound  by  it.  As  regards  the 
question  whether,  assuming  that  the  private  Act  did  rdieve  thia 
Corporation  from  the  payment  of  income  tax,  the  generiJ  worda 
of  a  subsequent  Act  would  make  them  liable,  I  say,  with 
deference,  but  giving  it  as  my  clear  opinion,  that  the  subsequent 
Act  did  not  impose  mis  tax  upon  this  Corporation. 

A  taxing  Act  is  to  be  construed  upon  the  same  principles  and 
by  the  same  rules  as  any  other  Act,  and  the  rule  to  be  applied) 
is,  liiat  if  the  particular  provisions  of  the  private  Act  abs^ved 
this  Corporation  from  paymg  this  tax,  then  the  general  words  of 
the  subsequent  Act  would  not  impose  that  tax,  and  would  not 
repeal  the  provisions  of  the  private  Act.  Therefore,  I  could  not 
agree  to  the  judgment  of  my  Lord  upon  that  ground.  And  with 
regard  to  the  first  suggestion,  I  again,  with  great  deference, 
differ,  and  say  that  there  is  no  prerogative  of  ute  Crown  what* 
ever  with  regard  to  taxes  untU  those  taxes  have  been  granted  by 
Parliament,  and  the  question  being  whether  this  tax  has  been 
granted  by  Parliament  so  as  to  impose  it  upon  this  Corporation,, 
the  ordinary  construction  of  the  Act  could  not  be  limited  by 
asserting  in  any  way  any  prerogative  of  the  Crown.  But  it  does 
seem  to  me  that  this  general  Act,  provided  there  is  nothing  in 
the  private  Act  which  takes  this  Corporation  out  of  its  operation^ 
does  impose  a  tax  upon  the  difference  between  the  receipts  for 
the  use  of  the  docks  and  the  expenses  of  maintaining  them.  The 
question  is  not  what  is  the  annual  value  of  the  docks,  as  in  the 
case  of  poor  rates,  where  the  annual  value  of  the  property  is  not 
determined  by  what  the  person  in  possession  of  that  property 
receives  a  year,  but  by  a  hypothetical  proposition  as  to  what  a 
responsible  tenant  would  pay  for  the  property  if  he  held  it  uponi 
a  kase  from  year  to  year.  The  Income  Tax  Act  takes  the 
present  case  out  of  that  doctrine,  and  provides  that  the  annual 
value  under  this  Act  shall  be  the  full  amount  for  one  year,  or- 
the  average  for  one  year  of  the  profits  received  therefrom.  If 
in  this  there  were  no  profits  in  fact,  then  there  would  be  no 
tax. 

It  was  not  argued  on  behalf  of  this  Corporation  that  upon  the 
true  construction  of  the  5th  and  6th  of  Victoria,  chapter  35,  the 
word  "  profits  "  would  have  any  other  meaning  than  its  ordinary 
meaning   as  applied  to  a  trade  or  business,  viz.,  the  diflforence- 
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between  the  reoeipts  Bnd  the  ezpenseB  iocurred  in  order  to  obtain  Hsbsbt 
those  reoeipts,  bat  it  wm  arffued  that  by  reason  of  the  constitu-  ^^^  ^^^ 
tion  of  this   Corporation  unmr  the  Mersey  Docks  and. Harbour  board «f 
Acts,  there  were  not  any  profits  received,  and  that  if  there  were  Luoab. 

any  profits  receired  in  tne  sense  of  there  being  a  difference  be-         

tween  the  actnal  receipts  and  the  expenditure,  that  under  the 
Mersey  Docks  and  Harbour  Act,  1858,  this  Corporation  was 
absolved  from  paying  any  tax ;  but  after  careful  consideration  I 
cannot  agree  with  that  argument.  It  was  said  in  the  first  place 
that  no  profits  at  all  were  earned  or  received,  because  this  Cor- 
poration and  the  ratepayers  are  identical,  and  therefore,  the 
money  which  is  received  by  the  Corporation  is  money  which 
is  really  paid  by  the  ratepayers  and  is  not  profit  at  all,  but 
merely  a  contribution  between  the  same  persons. 

Two  hypothetical  cases  were  put — first,  where  there  was 
nothing  but  contribution  between  the  parties,  and  secondly, 
where  there  was  a  receipt  of  that  which  might  fairly  be  called 
I*  profits."  In  the  latter  case  there  would  have  been  a  difiiculty 
in  making  aD  the  parties  pay  income  tax,  because  some  of  them 
would  have  received  no  profit  at  all ;  and  in  the  former  case 
there  could  have  been  no  tax  to  be  paid,  because  it  was  all  con- 
.tribution.  But  Mr.  Bigham  has  failed  to  bring  this  case  within 
the  two  hypothetical  cases.  Here  th^  Mersey  Docks  and  Har- 
bour Board  is  autiborised  to  receive  the  rates,  and  the  ratepayers 
are  not  the  same  people  as  that  corppration.  The  analogy, 
therefore,  tails.  The  Corporation  are  in  'possession  of  the  docks, 
and  are  the  persons  who  maintain  them,  who  receive  money  for 
their  use,  and  who  incur  the  expense  of  maintaining  them  in 
order  to  earn  those  receipts;  therefore,  they  are  persons  within 
the  meaning  of  the  general  Act  who  are  liable  to  make  a  retuin 
and  to  pay  income  tax,  if  not  otherwise  relieved  by  the  special 
Act.  But  it  was  mid  that  the  Corporation  lyas  relieved  from 
liability  to  pay  this  tax  because  their  special  Act  >has  directed 
affirmatively  that  they  are  to  make  certain  payments,  and  then 
n€«^tively  declares  that  the  moneys  are  not  to  be  applied  for  any 
other  purpose  whatsoever.  .  It  seeips  to  me  that  the  liability  to 
pay  income  tax  is  included  in  the  affirmative  enactments  of  that 
statute ;  and  I  should  be  sorry  to  base  my  judgment  upon  any 
former  Acts  referred  to  in  this  present  statute,  and  which  have 
not  been  brouffht  before  us,  especially  as  it  is  stated  in  the  case, 
and  admitted  by  counsel  on  both  sides,  that  those  Acts  were  not 
materia]  to  the  present  case.  I  do  not,  however,  sav  that  they 
might  not  give  these  affirmative  powers  by  reference,  but  I  think 
there  is  enough  on  the  face  of  tnis  Act  to  iinpose  ihis  liability. 
The  Act  itself,  amongst  other  things,  .provides  that  the  Cor- 
poration may  pay  for  the  carrying  into  execution  of  all  the 
provisions  of  the  Act,  and  then  the  31st  section  gives  •  them 
power  to  pay  everything  which  an  ordinary  dock  board  would 
have  to  pay ;  and  even  if  that  were  not  so,  T  am  inclined  to 
agree  with  the  Solicitor-General,  that  such  a  tax  as  this  might 
be  included  pnder  the  words  ^'and  in  the  general  management 
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'^and  coDducting,  &c.  the  Menej  Dock  Estate,"  incliidiilg  abo 
the  Mersey  Dock  concern.  .The  A(;t,  therefore,  by  this  affirm- 
atiye  enactment  seems  to  empower  the  Board  to  pay  ill  taxes, 
inclndine  the  income  tax. 

Mr.  Biffham,  however,  relies  npon  the  negative  part  of  the 
section,  which  says  that  **  except  as  aforesaid  such  moneys  shall 
*<  not  be  applied  by  the  Board  for  any  other  purpose  whatsoeyer." 
Now,  if  what  I   have  said  about  the  affirmative  parts  of  this 
section  be  true,  then  this  negative  part  does  not  apply  to  what 
is  contained  in   those  affirmative  parts,  because  the  affirmative 
power  and  direction  to  pay  these  taxes  would  be  pointed  at  by 
Uie  words  **  except  as  atoresaid,"  and  there  would  be  no  prohibi- 
tion against  paymg  them.      Besides,  if  I  were  of  opinion   that 
these   words  were  not  directory  but  were  prohibitory,  and  that 
the  power  to  pay  these   taxes  was  not  contained  in  the  fonkier 
part  of  the  statute,  I  should  affree  with  Mr.  Bis^ham  that  there 
were  no  profits  ^received  by  Siis  Corporation  which  could    be 
brought  within  the  later  Income  Tax  Act,  and  that  this  Corpora- 
tion is  not  a  corporation  in  possession   of    a  dock  within   the 
meaning  of  the  general  Act  which  imposes  income  tax.     I  also 
think  that  the  proposition  which  was  enunciated  by  Lord  Black- 
bum  on   behalf  oi    the  judges  in  the   House  of  Lords  in  the 
Mersey  Docks  v.  Cameron  is  a  true  proposition,  and  one  which 
was  really  adopted  by  the  House  of  Lords  in  the  judgment  of 
Lord  Chelmsford.    I  am  of  opinion  that  the  words  at  the  end 
of  section  284  are  merely  directory  and  not  prohibitory  words ; 
and  therefore  there  is  nothing  which  takes  tnis  Corporation   in 
respect  of  these  docks  out  oi  the  general  rule.     Consequently 
they  are  within  the  general  Act,  and  must  pay  income  tax  upon 
receipts  to  be  ascertained  according  to  the  ordinary  rules  apply- 
ing to  a  trading  company,  namely,  upon  the  difference  between 
the  receipts  ansine  from  the  dock  dues  and  the    expenses  of 
earning  tnose  receipts,  including,  amongst  other  expenses,  this 
very  income  tax  which  they  are  bound  to  pay.     I  do  not  think 
that  the  Glasgow  Waterworks  case  applies  nere,  but  I  think,  if 
I  may  say  so  with  deference,  that  it  was  rightly  decided  upon 
the  facts  tnien  before  the  Court. 

Lord  Justice  Cotton. — In  this  case  the  Commissioners  hate 
held  that  the  Mersey  Dock  Board  are  liable  to  be  surcharged  by 
a  sum  which  represents  the  net  receipts  from  the  dock,  and  the 
question  is  whether  they  are  right  in  that.  I  wUl  first  consider 
whether,  independently  of  sections'  284  and  286  of  the  Spedal 
Act  of  the  Mersey  Dock  Board  of  1858  they  are  liable  to  oe  no 
charged.  The  Income  Tax  Act  under  which  the  Board  is 
sought  to  be  charged  was  passed  subsebuently  to  the  Mersey 
Docks  Act  of  J  858,  but  it  r^ers  back  to  the  5th  and  6th  Victoria 
chapter  35,  Schedule  A.,  which  eives  for  ^all  lands,  tenements, 
**  and  hereditaments  in  Great  Britain  in  respect  of  the  property 
^*  thereof  for  every  twenty  shillings  of  the  annual  value  thereof 
**  the  sum  of  sevenpence.  We  have,  however,  to  determine  the 
annual  value  in  respect  of  which  the  Board  are  to  be  charged  by 
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reference  to  another  portion  of  the   Act,   and   general   mleff   are  Msbsby 
there  given  for  evtimatine  the  value  of  the  lands,  tenements,  or  ^<^^  ^^^ 
hereditaments  mentioned  m  Schedule  A.  BawD^.*^ 

It  is  only  necessary  to  refer  to  that  portion  of  No.  III.  which  Lucas. 

relates  to  the  property,  namely,  ^^  docks, "  in  respect  of  which  the         

Board  arc  sought  to  be  charged.  That  rule  says,  '^the  annual 
'*  value  of  all  the  properties  herein-after  described  shall  be 
^^  understood  to  be  the  full  amount  for  one  year  of  the  profits 
''  received  therefrom  within  the  respective  times  herein  limited.'' 
It  was  urged  that  in  this  case  there  could  be  no  profits,  because 
the  persons  who  contribute  that  from  which  the  net  income 
arises  are  the  persons  to  whose  nominees  the  money  is  paid,  and 
that,  therefore,  as  a  man  cannot  make  profit  out  of  himself,  there 
is  no  profit  in  this  case.  Now,  even  assuming  that  the  whole 
of  the  Board  is  nominated  by  the  ratepayers,  and  that  their 
nominees  are  to  be  considered  as  being  the  same  persons  as  them- 
selves, the  persons  who  nominate  the  !Board  are  not  the  same  as 
those  who  in  each  year  pay  the  rates  from  which  the  net  income 
arises,  because  they  are  persons  who  are  on  a  certain  list  of 
voters  which  does  not  include  all  those  who  in  any  year  pay 
rates,  nor  all  the  persons  who  in  the  particular  year  when  the 
assessment  is  made  pay  the  same  to  the  Board,  who  are  said  to 
be  their  nominees.  But,  in  my  opinion,  it  is  not  necessary  to 
advert  to  that,  for  we  must  consider  what  is  meant  in  tliis 
section  of  the  Income  Tax  Act  by  the  word  **  profits."  The 
profits  here  do  not  accrue,  as  under  Schedule  D.,  to  any  person, 
but  are  **  profits  received  *'  from  real  property,  the  annual  value 
of  which  is  to  be  ascertained  by  reference  to  another  portion  of 
the  Act.  In  my  opinion,  the  word  .** profits"  means  the  dififer- 
euce  between  the  gross  sums  received  trom  that  propei*ty  and  the 
expenses  of  receiving  those  sums ;  in  other  words,  the  net  receipt 
from  that  property  m  any  particular  year.  I  also  am  of  opinion, 
without  entering  into  that  question  more  fuUv,  that  there  are 
profits  here  do  not  accrue,  as  under  Schedule  D.,  to  any  person, 
the  Act,  without  reference  to  the  purposes  to  which  they  are  to  be 
applied. 

But  then  it  was  said  that,  nevertheless,  there  are  provisions 
in  the  special  Act  which  precluded  the  Board  from  beii^  oharffed 
under  the  Income  Tax  Act.  The  special  Act  was  not  passed  in 
order  to  give  certain  powers  and  exemptions  to  the  Board,  but 
as  is  shown  by  the  recital  in  that  Act,  to  consolidate  Acts  which 
existed  previous  to  the  year  1857,  and  to  regulate  the  charges  to 
be  made  by  the  Bo«rdf  to  give  them  power  to  raise  certain 
further  sums  of  money.  Independently  of  that,  it  was  an  Act 
dealing  with  the  powers  of  the  Board  as  regards  those  from 
whom  they  were  to  receive  rates,  and  their  rights  as  against 
those  personsi. 

In  aealing  with  a  private  Act  like  this  which  is  intended  to 
give  to  a  body  constituted  for  certain  purposes  additional  powers, 
one  must  treat  the  clauses  if  they  do  prohibit  the  revenues  of 
that  body  from  being    applied    in    any    other    way    but   those 
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specified  in  the  Act,  and  those  did  not  include  taxes  not  as  being 
intended  to  deprive  the  Crown  of  the  right  to  collect  those  taxes, 
but  as  dealing  with  the  application  by  that  Board  of  snch 
revenues  as  they  had  after  paying  the  obligations  which  Parlia- 
ment may  have  put  upon  them.  It  would  be  a  wrong  construc- 
tion (even  if  there  are  no  words  in  the  Act  df  Parliament  which 
authorised  the  payment  of  this  tax)  to  sav  that  general  words 
in  such  an  Act  take  away  the  right  to  collect  for  public  purposes 
any  tax  which  otherwise  would  be  chargeable  agamst  that  body. 
That  being  so,  I  am  not  careful  to  consider  whether  there  are 
in  the  previous  parts  of  section  284  terms  that  would  authorise 
the  Board  to  apply  any  of  their  revenues  towards*' llie  jMyment 
of  this  tax.  Even  if  there  were  not  any  such  provision  the 
words  ^^such  moneys  shall  not  be  applied  by  the  Board  for  anv 
other  purpose  whatsoever"  canqot  be  taken  to  prevent  the  col- 
lection of  taxes  which  the  Board  would  be  otherwise  liable  in 
respect  of  property  which  they  hold.  Stetion  5  of  the  Act  of 
1858  moreover  shows  that  it  was  not  intended  that  the  Board 
should  be  exempted  from  taxes  which  the  general  public  would 
have  to  bear  but  for  this  Act.  That  section  which  deals  with 
land  tax,  assumes  that  while  the  docks  are  being .  made  and 
before  they  are  made,  the  land  might  not  be  sufficient  to  provide 
for  the  assessment,  and  it  provides  during  that  period  for  the 
Board  paying  the  deficiency,  but  it  leaves  untouched  what  is  to 
be  done  afterwards,  because  afterwards  when  the  docks,  were 
made  undoubtedly  th^  land  would  be  sufficient  to  pay  the  assess- 
ment. That  assumes  as  clearly  as  possible  that  there  is  no  ex- 
emption by  section  284  from  any"  taxes  lYhich  otherwise  the 
Board  would  be  liable  to  pay. 

The  principle  upon  which  I  base  my  judgment  is  that  the 
general  terms  contained  in  such  an  Act  are  not  to  be  taken  to 
exempt  a  body  to  whom  it  has  given  certain  powers  for  certain 
purposes  from  the  general  pubfic  burden  of  paying  taxes. 

.  Appeal  allowed. 
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Part  XXIIL 


No.  55.— In  the  Court  of  Exchequer  (Scotland). 


First  Diyiflion. 


Jfovember  25,  1881. 

KcssELL  (Surveyor  of  Taxes)  r.  Coutts. 

Inhabited  House  Duty. — A  solicitor  {in  partnership)  and  stamp 
distributor   {sole)   occupies^  for  purposes   of  business    and 
residence^    a    block    of    buildings    separately    entered    in 
Valuation  RoUj  but  with  internal  communication. 

Held— (1.)    That    whole    block    is    liable   to    Inhabited    House 
Duty.     (2.)  That  the  house  is  not  "  divided  into  and  let  in 
different  tenements  "  (41   Vict.  c.  15.  s.  13)  by  reason  of  the 
firm  occupying  rooms  as  offices. 


At  an  adjourned  Meeting  of  the  ComraissionerB  for  the  general  Rusbbll 

purposes  of  the  Income  Tax  Acts,  and  for  executing  the  (Surystor 

Acts  relating  to  the  Inhabited  House  Duties  for  the  County  S^^^™^  ** 

of  BanfF,  held  at  Banff  on  the  16th  day  of  February  1881.  1 

Mr.  William  Coutts,  solicitor,  and  distributor  of  stamps  and 
collector  of  taxes  at  Banff,  appealed  against  an  assessment  of 
21.  12i.  M.y  made  upon  him  for  Inhabited  House  Duty,  for  the 
year  commencing  on  the  24th  Day  of  May  1880,  at  the  rate  of 
M.  per  1/.  on  70/.,  the  cumulo  value  of  a  dwelling-house  and 
business  offices  situated  in  Low  Street,  Banff,  of  which  he  is 
proprietor,  holding^ the  haill  subjects  under  the  same  title. 

The  Commissioners  found  the  following  facts  to  be  proved  : — 

1.  The  subjects  are  entered  in  the  Valuation  Roll  of  the  burgh 
of  Banff  for  the  year  1880-81  as  under  : — 


Description  of  Snbjeot. 


Proprietor. 


Ooonpier. 


Annual  Value. 


No.  968.  House,  stablei  and 
ICarden,  30a. 
969.  Law  officmi 


f} 


.,    970.  Stamp  office,  80  ... 


William  Ck>uttB, 
solicitor. 
Do. 

Do. 


Same  ...        •••  \ 

Coutts  &  Morri- 1 

son,  iolicitors. 
William  Coutts 


£  #.  d, 

S5  0  0 

20  0  0 

16  0  0 


2.  The  premises  which  form  the  subject  of  appeal  form  two 
sides  of  a  square,  which  may  be  call«i  respectively  the  back 


470 


TAX  CASES 


BUSBBLL 
(SUBYETOB 

OF  Taxrb)  r. 

OOUTTS, 


.     35     0     0 


and  the  wing.  The  back  consists  of  two  storeys  and  sunk  flat ; 
and  the  wing,  which  was  built  at  a  subsequent  date,  of  two 
storeys.  The  roofs  of  the  back  and  wing  are  on  the  same  leyel, 
but  are  totally  unconnected,  except  by  an  ordinary  metal  gutter, 
which  is  common  to  both. 

3.  The  premises  are  occupied  in  the  following  manner,  viz  : — 
(a)  The  whole  of  the  back,  and  a  bedroom,  £  s.  d. 
bath-room,  and  w.c.,  forming  tlie  back  part 
of  the  upper  storey  of  the  wing,  as  the  privat-e 
residence  of  Mr.  Coutts.  Annual  value 
(ft)  The  front  part  of  the  upper  storev  of  the 
wing  and  landing  there,  of  considerable  size* 
and  the  back  part  of  the  ground  floor  ot 
the  wing  and  w.c,  and  passage  thereto,  as 
the  writing  oflices  of  William  Coutts  and 
Morrison,  solicitors,  under  a  deed  of  copart- 
nery, dated  29th  March  1879,  for  five  years 
from  31st  March  1879,  in  which  it  is  pro- 
vided that  before  striking  a  copartnery 
balance  each  year  there  shall  be  charged 
against  the  business  rent  of  the  offices  20/., 
and  taxes  effeiring  thereto.  The  annual  value 
of  this  part  is  - 
(c)  The  front  part  of  the  ground  floor  of  the 
wing,  by  Mr.  Coutts  himself,  as  a  stamp  and 
tax  oflice.     Annual  value 


-    20    0     0 


Total  value  of  block    - 


.     15    0     0 
-  £70    0     0 


4.  The  appeUant  is  a  partner  of  the  firm  of  William  Coutts 
and  Morrison.  Mr.  James  Morrison,  the  other  partner,  resides 
in  another  part  of  the  town. 

5.  In  the  bedroom  in  the  wing  is  a  bolt  in  connection  with  the 
lock  of  the  safe  in  the  stamp  and  tax  office,  which  was  used  to 
control  this  lock  when  the  office  in  question  was  used  as  a  bank 
office  ;  but  this  bolt  has  not  been  used  since  Mr.  Coutts  ceased 
to  be  the  bank  agent,  eight  years  ago. 

6.  There  are  thi'ee  principal  entrances  to  the  premises  :  one  in 
the  back,  the  principal  entrance  to  the  private  residence;  one 
in  the  interior  angle  of  the  back  and  wing,  leading  to  the 
writing  offices  occupied  by  William  Coutts  and  Morrison  ;  and 
one  from  tbe  street  end  of  the  wing,  leading  into  the  stamp  and 
tax  office.  From  the  stamp  and  tax  office  there  is  a  door  leadine 
into  the  passage  to  the  w.c.  mentioned  under  head  3  (ft),  and 
from  this  passage  there  is  another  door  by  which  access  can  be 
had  into  another  passage  which  leads  into  the  writing  offices  on 
the  ground  floor.  From  this  last-mentioned  passage  a  stair 
leads  up  to  the  landing  on  the  second  floor,  and  from  this  landing 
at  the  top  of  this  stair  there  is  a  door  leading  into  the  bed* 
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room  before  mentioned,  and  from  this  bedroom  there  is  another  Russbll 
passage  to  the  main  portion  of  the  private  residence.     There  is  op^x^xMrt^r 
thus  the  means  of  internal  commimication  throughout  the  whole  godtts. 

building;  but  it  is  impossible  to  pass  from  the  dwelling-house         

to  the  stamp  office,  or  vice  versd^  without  passing  through  the 
premises  let  to  Messrs.  William.  Coutts  and  Morrison,  or  leav- 
VDg  by  the  main  entrance  of  one  place,  and  entering  by  that 
of  the  other. 

7.  Mr.  Coutts  has  reserved  no  right  to  use  the  entrance  to 
Messrs.  William  Coutts  and  Morrison's  writing  offices,  or  the 
lobby,  as  means  of  access,  either  to  his  private  residence  or  to 
the  stamp  office.  Neither  the  firm,  nor  tne  individual  partners 
thereof  as  such,  have  any  right  to  use  the  entrance  leading  from 
the  landing  at  the  top  oi  the  stair  to  the  private  residence,  nor 
have  they  the  right  to  use  the  entrance  from  the  passage  to  the 
stamp  office  ;  and,  in  point  of  facfc,  these  entrances  are  not  used 
for  the  business  purposes  of  the  firm,  but  only  occasionally  by 
Mr.  Coutts,  durmg  the  pleasure  of  his  firm,  for  his  personal 
convenience  out  of  office  hours. 

Mr.  Coutts  contended  that  the  assessment  should  be  reduced 
to  that  on  35/.,  the  annual  value  of  his  private  residence,  on  the 
ground — (1)  that  the  writing  offices  occupied  by  William  Coutts 
and  Morrison,  and  the  stamp  and  tax  office  occupied  by  himself, 
being  each  a  separate  place  of  business,  occupied  by  separate  and 
distinct  persons,  and  tne  stamp  office  not  being  attacned  to  the 
dwelling-house,  and  having  no  communication  with  it  without 
passing  through  the  subjects  let  as  writing  offices  to  the  firm  of 
William  Coutts  and  Morrison,  by  the  passages  and  stair 
mentioned  under  head  6,  neither  could  in  any  sense  be  held  as 
part  of  his  dwelling-house ;  and  (2)  that  the  whole  business 
Deing  one  property,  divided  into  and  let  or  used  in  different 
tenements,  the  portion  occupied  solely  for  the  purpose  of  the 
profession  or  calling  of  the  occupiers  is  not  liable  to  the  duty, 
but  is  exempt  by  sub-section  1  of  41  Vict.  cap.  15,  section  13. 

On  the  other  hand,  the  surveyor,  Mr.  Russell,  contended — (1) 
that  in  the  eye  of  the  law  the  whole  block  of  buildings  is  one 
inhabited  dwelling-house,  and  that,  apart  from  any  special 
exemption,  the  assessment  fell  to  be  made  upon  the  full  cumulo 
value;  that  the  Act  14  &  15  Vict.  cap.  36.,  undei^  which  the 
assessment  is  made,  referred  back  for  the  rules,  of  charge  to  the 
Act  48  Geo.  3.  cap.  55,^  and  that  the  present  case  fell  under 
Rules  I.  and  V.  of  Schedule  B.  of  this  latter  Act;  and  (2)  that 
the  special  exemption  founded  on  under  sub-section  1  of  41  Vict. 
cap.  15.  sec.  13,  plainly  had  reference  to  houses  which  fell  to  be 
assessed  under  Rule  VI.  of  Schedule  B.  of  48  Geo.  3.  cap.  55., 
and  that  the  premises  in  question  are  not  let  in  such  a  manner 
as  to  bri^g  the  whole  house  within  the  scope  of  this  Rule  VI.,  or 
the  writfng  offices  within  the  exemption  'in  sub-section  1  of 
41  Vict.  cap.  15.  sect.  13. 

Authorities  quoted:  (1)  for  Mr.  Coutts — The  Glasgow  Coal 
Exchange  Company^  Limited^  decided  18th  March  1879,  No.  33 

7426  A  2 
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of  Exchequer  Cases ;  and  also  decision  by  Commissioners  of 
Banffshire,  in  Crown  v.  Allan,  in  1879,  acquiesced  in  by  the 
Crown.  (2)  for  the  Crown,  Nos.  2599,  2781,  and  2782  English 
Cases,  and  Nos.  27,  29,  35,  and  40  of  Exchequer  Cases. 

After  hearing  parties,  the  Commissioners  sustained  the  appeal 
as  to  the  writing  offices  occupied  by  William  Coutts  and 
Morrison,  but  refused  it  as  to  the  stamp  and  tax  office,  thus 
reducing  the  assessment  to  the  duty  on  50/. 

With  this  decision,  in  so  far  as  it  excluded  the  writing  offices, 
the  Surveyor  declared  his  dissatisfaction  ;  and  Mr.  Coutts,  in  so 
far  as  the  decision  included  the  stamp  offices,  also  declared  his 
dissatisfaction  ;  and  in  terms  of  section  59  of  43  &  44  Vict, 
cap.  19.  both  parties  craved  a  case  for  the  opinion  of  the 
Court,  which  is  here  stated  accordingly. 

W.  G.  Scott  Mongbieff,    Cr. 
John  Hannat,  Cr. 


1st  Division,  Wednesday,  14th  December  1881. 

Counsel  having  been  heard — 

The  Lord  President. — I  confess  I  think  the  precise  facts  as  to 
the  occupation  of  this  inhabited  house  belonging  to  Mr.  Coutts 
are  better  discovered  from  the  plans  than  from  the  case.  The 
statements  in  the  case  are  not  very  clear  and  distinct  to  my 
mind,  but  the  plans  are  perfectly  so^  This  is  one  inhabited 
house,  which  is  the  property  of  Mr.  Coutts,  but  it  is  occupied  in 
different  ways.  A  portion  of  it  is  occupied  as  a  dwelling-house 
by  Mr.  Coutts  himself,  another  portion  of  it  is  occupied  as  a 
stamp  office  by  Mr.  Coutts,  and  a  third  portion  of  it  is  occupied 
by  Mr.  Coutts  and  his  partner,  Mr.  Morrison,  as  writing 
chambers.  Kow  these  are  all  parts  of  the  same  inhabited  house, 
and  it  is  past  all  dispute  tnat  they  communicate  with  one 
another.  It  is  said,  indeed,  that  the  doors  of  communication  are 
so  arranged  that  Mr.  Coutts  only  can  use  these  different  doors 
of  communication.  The  dwelling-house  on  the  upper  storey 
extends  leyond  what  it  does  upon  the  ground  floor.  Upon  the 
ground  floor  it  is  confined  to  what  is  called  the  old  house,  but 
in  the  upper  storey  it  extends  not  only  over  the  whole  house  but 
over  tlie  back  part  of  the  new  house.  The  back  part  of  the  new 
house  below  that  portion  occupied  as  part  of  the 
dwelling-house  is  occupied  as  part  of  the  writing  cham- 
bers of  Coutts  and  Morrison,  and  the  front  portion  is  occupied 
as  the  stamp  office.  On  the  upper  floor  over  the  stamp  office 
there  are  three  additional  rooms  occupied  by  Coutts  and 
Morrison's  writing  chambers.  On  the  ground  floor  there  is  a 
door  of  communication  opening  from  the  stamp  office  into  the 
premises  of  Messrs.  Coutts  and  Morrison,  and  by  means  of  a 
staircase  from  that  passage  there  is  a  communication  to  the 
whole  of  the  upper  storey  of  what  is  called  the  new  house  ;  and 
there  is  a  door  of  (communication  botwoen  that  portion  of  the 
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house  which  is  occupied  as  part  of  Mr.  Coutts*  dwelliug-house  BnsssLL 
and  the  front  portion  of  it,  which  is  occupied  by  Coutts  and  op"xAJCKfl)\. 
Morrison's   writing  chambers.     So  that,  as  far  as  Mr.  Coutts  coutts. 

is  concerned,  he  may  enter  by  any  one  of  the  entries  from  the         

street,  and  being  once  within  this  inhabited  house  he  can  pass, 
by  means  of  these  various  doors  and  passages,  to  any  part  of  the 
entire  house. 

Now  the  first  question  comes  to  be,  whether  the  stamp  office 
is  within  the  exemption  contemplated  in  the  second  sub-section 
of  section  13,  of  the  Act  of  1878.  That  provides  *'  that  every 
**  house  or  tenement  which  is  occupied  solely  for  the  purposes 
**  of  any  trade  or  business  or  of  any  profession  or  calling  by 
^*  which  the  occupier  seeks  a  livelihood  or  profit "  shall  he 
exempted  from  the  duty.  Mr.  Coutts  maintains  that  he 
occupies  this  stamp  office  for  the  purpose  of  his  business  as  a 
distributor  of  stamps,  and  that  it  is  within- the  meaning  of  this 
sub-section  a  house  or  tenement  occupied  solely  for  that  purpose. 
My  Lords,  that  is  a  contention  whicn  I  think  it  is  impossible  to 
sustain.  It  is  not  a  house  or  tenement  within  the  meaning  of 
that  sub-section,  but  it  is  simply  a  room  in  the  inhabited  house 
belonging  to  and  occupied  by  Mr.  Coutts,  and  such  a  room  is 
not  within  the  meaning  of  that  sub-section.  That  seems  to  me 
to  be  too  clear  to  require  any  further  statement  or  argument. 

The  other  question  regards  a  part  of  the  inhabited  houee 
occupied  by  Messrs.  Coutts  and  Morrison  as  writing  chambers. 
Now  it  is  said  that  this  is  within  the  meaning  of  the  first 
sub-section  a  part  of  a  divided  house  let  as  a  different  tenement ; 
and  the  case  depends  entirely  upon  the  constriiction  of  the 
words  in  that  first  sub-section.  It  has  been  said  that  this 
sub-section  (1)  is  very  difficult  of  construction,  and  particularly 
that  there  is  a  great  difficulty  in  fixing  precisely  the  meaning 
of  the  word  "tenement"  or  "different  tenements."  My  Lords, 
I  confess  I  do  not  experience  that  difficulty  at  all,  because  I  find 
it  solved  by  goine  httck  to  the  original  statute  which  imposed 
the  duty  upon  inhabited  houses.  I  find  the  word  used  there 
in  such  a  way  as  to  make  it  perfectly  clear  what  is  meant  by  it. 
The  sixth  article  of  Schedule  B.  of  the  48th  of  Geo.  3.  provides 
that  where  any  house  shall  be  let  in  different  storeys,  tenements, 
lodgings,  or  landings,  there  the  owner  of  the  entire  house  shall 
be  deemed  to  be  the  occupier  of  the  whole,  although  it  is 
occupied  separately  by  different  persons.  Now  the  word 
"  tenements '  there  occurs  in  connection  with  storeys,  lodgings, 
or  landings  ;  and  certainly,  to  a  Scotch  lawyer,  whatever  it  may 
do  to  anybody  else,  that  at  once  suggests  the  mode  in  which 
houses  are  occupied  in  those  large  buildings  that  we  have  in 
Edinburgh  and  other  towns,  where  the  different  tenements  arc 
approached  by  a  common  stair.  The  14th  Article  of  that  same 
schedule  provides  tliat  where  any  dwelling-house  shall  be 
divided  into  different  tenements,  being  distinct  proi>erties,  then 
they  may  be  separately  assessed  in  the  duty.  1 1  is  plain,  there- 
fore, from  these  two  urticles  taken  together  tliat  the*  meaning  of 
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BuflULL  the  word  ^^ tenement"  in  this  statute  is  a  part  of  a  hodse  so 
ow^TAxm^r.  ^^^^^^  ^^^  separated  as  to  be  capable  of  being  a  distinct 
CouTTs.      *   property  or  a  distinct  subject  of  lease.     Now  if  that  is  not  a 

sufficient  definition  of  the  word  ^*  tenement "  I  am  afraid  we 

shall  require  another.  But  it  enables  me  to  construe  without 
difficulty  this  first  sub-section.  The  sub-section  is,  no  doubt, 
expressed  in  rather  a  cramped  way,  and  it  is  elliptical  a  good 
deal ;  but,  reading  it  more  at  large,  I  should  say  the  meaning  of 
it  is  this, — to  bring  a  case  within  the  exemption  there  must  be  a 
house  belonging  to  one  owner,  so  structurally  divided  into 
different  tenements  as  to  be  capable  of  being  separately  owned  or 
separately  let,  and  these  different  tenements,  must  be  either  all 
separately  let,  or  all  for  the  time  unoccupied,  or  some  of  them 
separately  let,  and  some  of  them  for  the  time  unoccupied.  I 
thmk  that  exhausts  the  whole  words  and  meaning  of  the 
sub-section.  Now  the  only  question  in  the  present  case  is 
whether  we  have  got  in  the  possession  or  occupation  of  Messrs. 
Coutts  and  Morrison  a  separate  or  different  tenement,  separately 
let  within  the  meaning  of  these  words ;  and  I  think  the  &ct8  of 
the  case  do  not  amount  to  such  a  separation  of  these  rooms  of 
the  inhabited  house  belonging  to  Mr.  Coutts  as  to  make  it  a 
separate  tenement,  and  so  within  the  exemption.  It  appears  to 
me  that  Mr.  Coutts  is  really  in  the  occupation  of  the  whole  of 
this  inhabited  house;  he  has  access  to  every  part  of  it.  No 
doubt  he  occupies  some  of  the  rooms  jointly  with  his  partner  in 
business,  Mr.  Morrison,  and  that  is  all  that  can  be  said  about  it. 
There  is  the  form  of  a  rent  paid  by  the  firm  of  Coutts  and 
Morrison  to  Mr.  Coutts.  That  is  all  quite  right ;  but  paying  a 
rent  for  the  occupation  of  two  or  three  rooms  in  my  house 
will  not  constitute  these  rooms  into  a  separate  tenement  imless 
there  is  that  structural  division  which  makes  a  separate  tene- 
ment such  as  could  be  the  subject  of  a  separate  property  or  a 
separate  lease  ;  and  here  we  certainly  have  nothing  of  that  kind. 
Vv  hether  the  circumstance  of  Mr.  Coutts  being  in  the  occupation 
himself  of  a  part  of  the  inhabited  house,  even  supposing  that  it 
were  divided  structurally  into  separate  tenements,  would  prevent 
the  application  of  this  clause,  I  desire  to  give  no  opinion,  because 
I  do  not  think  it  is  at  all  necessary  for  the  decision  of  this  case  ; 
and  one  cannot  help  seeing  that  there  must  be  difficulty  in  that 
question,  because  learne<l  tliulges  in  the  other  end  of  the  island 
have  differed  upon  it ;  but  it  i.<  not  all  necessary  for  the  judg- 
ment in  this  case. 

I  am  for  altering  the  detenninntion  of  the  Commissioners  iu 
80  far  as  concerns  Messrs.  Coutts  and  Morrison,  and  affirming 
the  rest  of  their  determination. 

Lord  Mure, — I  have  conio  to  the  same  conclusion.  On  the 
lubnitted  fa(*.ts  of  the  case  as  explained  in  the  Appeal,  it  appears 
to  me  that  the  house  originally  was  one  inhabited  house  i)elong- 
ing  to  Mr.  Coutts, — built  at  different  times,  but  built,  as  far  as 
we  can  see,  by  Mr.  Coutts  as  the  proprietor,  and  apparently  from 
the  ]ilans  intended  to  be  occupied  by  him.     What  is  called  the 
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old  house  was  built  first,  but  od  the  back  wing  being   built  a  Busssll 
considerable  portion  of  it,  as  shown  by  the  plan,  was  connected  ^^^^"^R*  • 
with  the  old  nouse  and  with  -the  bedroom  flat  of  the  old  house,  qqutts.     ^ 
and  is  at  present  so  occupied  by  the  proprietor.     On  the  plan         — 1 
it  is  shown  distinctly  that  there  is  a  bedroom,  a  dressing-room, 
watercloset  and  bath,  and  a  passage  connecting  them  with  the 
upper  flat  of  the  old  original  house,  and  in  that  Mr.  Coutts  now 
lives.     The  rest  of  the  same  flat  or  wing  is  occupied  by  Mr. 
Coutts  and   his  partner  as  their  writing  offices,  and  there  is  a 
door  of  communication  between  the  two.      That  is  shown  on 
the  plan.     Coutts  and  Morrison's  offices  are  inunediately  aboye 
the  stamp  office,  and  they  communicate  by  a  private  door  lead- 
ing  Lo  the  passage  of  the  bedroom  flat.     The  lower  part  of 
that  back  wing  is  also  occupied  by  the  firm,  with  the  exception 
of  a  room  or  two  rooms  which  are  occupied  by  Mr.  Coutts  as 
his  stamp  office,  and  which  communicate  with  the  premises  of 
the  firm   by   a  door,  which   he   can   use   when   he   likes ;  and 
although  there  may  be  no  positive  agreement  between  the  firm 
and  him  about  the  use  of  a  door  of  communication  between  the 
bedroom  flat  and  the  part  of  the  same  flat  occupied  as  offices,  it  is 
stated  in  the  case  that  he  occasionally  uses  them  both.     Now,  in 
these  circumstances,  it  appears  to  me  that  Mr.  Coutts  is  actually 
occupying  his  own  house,  and  occupying  the  stamp  office  as  part 
of  his  own  house ;    and  I  cannot  see  uiat  they  tall  under  sub- 
division 2.  of  section  13.,  because  it  is  not,  in  the  view  that  I  take 
of  the  facts,  a  separate  tenement  in  the  sense  of  sub-division  2. 
That,  according  to  my  recollection,  is  in  principle  substantially 
the  same  qne.Hion  as  was  raised  about  the  Glasgow  and  South- 
western Railway  Company  (o)  as  to  the  premises  occupied  by 
them  partly  as  a  hotel  and  parUy  for  their  own  offices. 

The  remaining  point  is,  whether  under  sub-division  1.  the 
premises  occupiea  by  the  firm  can  be  said  to  come  within  that 
section.  Now  I  think  they  do  not  come  within  that  section, 
because  I  cannot  hold  that  where  premises  of  that  sort  have  a 
door  which  is  in  frequent  use  as  a  means  of  communication 
between  them  and  the  other  part  of  his  house, — I  cannot  hold 
that  that  is  a  structural  division  in  the  sense  which  is  necessary 
to  make  a  distinct  and  separate  tenement  of  that  description.  I 
think  the  whole  arrangement  is  one  by  which  the  proprietor 
lives  in  a  part  of  the  nousc,  for  the  greater  part  of  it  is  his 
dwelling-house,  and  has  his  private  stamp  office  and  his  business 

E remises  in  the  same  house  occupied  by  himself,  although  these 
usiness  premises  may  be  in  point  of  fact  let  to  the  firm  of  which 
he  himself  is  a  member. 

JLard  Shafid, — I  concur  in  the  opinions  which  your  Lordships 
have  delivered.  It  appears  to  me,  in  the  first  place,  to  be  clear 
that  this  old  house,  and  the  wing  which  has  oeen  built  as  an 
addition  to  it,  form  one  house  or  tenement.  It  is  tnie  that  in 
building  the  wing  as  an  addition  to  the  house  there  appears  to 
have  been  no  communication  opened  between  tlio  old  house  and 
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Russell  the  wing  on  the  ground  floor,  but  when  we  turn  to  the  plans  of 
(Surveyor  the  upper  floor  we  find  that  there  is  an  important  passage  con- 
Oo^T«*^*^ '    necting  the  upper  floors,  so  as,  I  think,  to  make  them  one  house. 

1         The  purpose  of  that  passage  was  to  enlarge  the  old  house  by 

providing  as  an  addition  to  it  upstairs  a  bedroom,  dressing- 
room,  and  watercloset  and  bath,  and  these  are  all  occupied  by 
Mr.  Coutts  now  as  part  of  his  house.  I  observe  it  is  stated  in 
the  case  that  the  roofs  of  the  back  and  wing  are  on  the  same 
level,  but  are  totally  unconnected  except  by  an  ordinary  metal 
gutter,  which  is  common  to  both ;  but  I  do  not  think,  that 
makes  any  substantial  difierence.  It  is  just  the  case  of  an  old 
house  having  had  an  addition  built  to  it ;  and  although  the  roofs 
are  only  connected  by  a  common  metal  gutter,  I  think  this  is 
substantially  a  house  which  is  in  the  same  position  as  if  it  were 
all  under  one  roof.  That  being  so,  there  are  two  questions 
raised ; — first  in  regard  to  the  stamp  office,  and  secondly  in 
regard  to  the  office  or  rooms  occupied  by  Messrs.  Coutts  and 
Morrison  ;  and  I  think  these  ought  to  be  taken  separately. 

In  regard  to  the  stamp  office,  it  is  true  that  the  direct 
entrance  to  the  stamp  office  is  separate  from  that  to  the  house, 
although  it  is  also  true  that  from  the  upper  floor  of  the  house, 
by  means  of  internal  doors  of  communication,  Mr.  Coutts  can  go 
from  his  dwelling-house,  through  the  passages  connecting  his 
Iwelling-house  and  the  other  parts  o£  his  premises,  to  the  stamp 
office  without  going  inside.  But  in  regard  to  the  stamp  office, 
the  exemption  is  claimed,  not  under  sub-section  1st,  but  under 
sub-section  2nd,  of  section  13  of  the  Act  of  1878.  It  is  clear 
that  sub-section  1.  would  not  avail  Mr.  Coutts  in  this  question, 
because  it  cannot  be  said  that  the  stamp  office  is  a  part  of  that 
which  I  have  called  one  house  or  building  which  has  been  let 
by  him.  He  has  not  let  the  stamp  office.  He  is  himself  the 
occupant  of  the  house  and  of  the  stamp  office.  The  question, 
and  the  only  question,  for  determination  upon  this  part  of  case 
is,  whether  sub-section  2.  gives  the  exemption.  Now  that  sub- 
section provides  that  every  house  or  tenement  which  is  occupied 
solely  for  the  purposes  of  any  trade  or  business  or  of  any  pro- 
fession or  calling  by  which  the  occupier  seeks  a  livelihood 
shall  be  exempted  from  the  duties.  What  I  have  already  said 
seems  to  me  to  exclude  the  application  of  that  section.  It 
appears  to  me  that  this  is  one  house  or  tenement,  for  the  reasons 
I  explained  at  the  outset ;  and  if  they  be  one  house  or  tene- 
ment, then  it  is  not  occupied  solely  for  the  purposes  of  Mr. 
Coutts'  profession  or  calling,  because  he  occupies  part  of  it  as 
his  dwelling-house,  and  part  of  it  as  his  stamp  office.  And 
therefore  it  appears  to  me  that  this  sub-section  aoes  not  apply. 
I  may  say  that  I  am  also  of  opinion  that  the  case  is  directly 
ruled  by  that  of  the  Scottish  Widows'  Fund  (;>).  In  that  case 
there  was  an  entirely  separate  entrance  to  the  dwelling-house 
above   the   Widows'   Fund    Office,    which    dwelling-house    was 
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occupied  by  one  of  the  clerks  of  the  office  ;  the  remaiDder  of  the  Bubbbll 
buildiDg, — by  much  the  larger  part   of   it, — was    occupied  for  ^^^tSS* 
business  purposes  ;  and  the  argument  maintained  was  that  the  goitttb. 

larffe  part  ot  the   building  occupied  for  business  purposes  was         

within  the  meaning  of  sub-section  2.  a  house  or  .tenement  by 
itself,  occupied  solely  for  the  business  of  the  society.  But  we 
were  unanimously  of  opinion  that  that  part  of  the  house  or 
tenement  occupied  for  business  was  not  a  house  or  tenement  by 
itself,  but  that  the  whole  building  must  be  taken  as  a  house  or 
tenement,  and  we  therefore  held  that  it  was  not  made  out  that 
that  whole  house  or  tenement  was  occupied  solely  for  the 
purposes  of  the  trade  or  business.  It  therefore  appears  to  me 
that  that  is  a  direct  authority  upon  this  question. 

There  remains  the  question  as  to  Messrs.  Coutts  and 
Morrison's  office,  consisting  of  several  rooms  on  the  first  floor 
and  rooms  upon  the  second  floor  of  the  wing  attached  to  the 
house.  It  has  been  argued  that  in  no  possible  view  can  there 
be  exemption  on  account  of  Coutts  and*  Morrison's  offices, 
because  in  order  to  let  in  sub-section  1.  the  whole  property  must 
be  divided  into  and  let  in  diflEerent  tenements,  ana  that  m  this 
case  it  appears  that  Mr.  Coutts,  the  proprietor  himself,  occupies 
the  house  in  which  he  dwells,  and  the  stamp  office,  and  there- 
fore this  sub-section  cannot  apply  to  the  case.  As  your  Lord- 
ship has  observed,  that  raises  a  question  upon  which  a  differ- 
ence of  opinion  has  occurred  amongst  eminent  judges  in 
England,  and  I  shall  not  express  any  opinion  upon  it.  I  shall 
only  say  this,  that  upon  the  argument  which  we  have  heard  on 
these  cases  I  am  not  satisfied  at  this  moment  that  the  circum- 
stance that  the  proprietor  himself  occupies  part  of  the  building 
would  exclude  sub-section  1. ;  and  if  it  were  necessary  to  deter- 
mine that  point  in  the  Crown's  favour  in  order  to  decide  this 
question,  1  should  not  be  prepared  at  this  moment  so  to  decide. 
But  assuming  for  the  purposes  of  this  case  that  sub-section  1. 
does  apply  to  a  case  where  part  of  a  house  or  building  has  been 
divided  into  and  let  in  different  tenements,  I  am  of  opinion  that 
in  this  case  Mr.  Coutts  cannot  eet  the  benefit  of  this  sub-section. 
If  it  had  appeared  or  been  the  tact  that  the  doors  of  communica- 
tion showu  on  these  plans  as  existing  on  the  first  and  second 
floors  of  this  building  had  been  built  up  or  permanently  closed, 
I  should  have  been  of  opinion  that  the  exemption  did  apply  to 
the  part  of  the  premises  occupied  by  Coutts  and  Morrison  ;  for 
in  that  case  we  should  have  had  these  premises  with  a  separate 
entrance  of  their  own,  which  admitted  the  partners  of  that  firm, 
and  their  clerks  and  people  goin^  there  on  business,  and  nd  one 
else,  to  the  portion  of  the  building  given  off  to  Coutts  and 
Morrison.  There  would,  in  my  opinion,  in  that  case  have  been 
Rtich  structural  division  in  this  building  ,as  amounted  to  the 
creation  of  a  different  tenement  let  to  Coutts  and  ^Vlorrin^n  by 
Mr.  Coutts.  But  it  makes  all  the  difference,  I  think,  that  there 
is  not  that  peimancnt  structural  division.  We  have  here,  in 
the  first  ])lace,  a  door  of  communication  between  the  upper  part 
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of  this  dwelling-house  and  the  passage  leading  into  Coutts  and 
Morrison's  office,  and  we  have  in  adoition  another  door  of  com- 
munication between  the  stamp  office  and  the  passage  on  the 
ground  floor  which  again  leads  into  Coutts  and  Morrison's  offices 
both  downstairs  and  above.  I  do  not  say  that  that  second  door 
of  communication  is  of  the  same  importance  in  this  case  as  the 
upper  one  which  connects  the  dwelUng-house  with  the  offices ; 
and  it  may  be  that  if  the  door  of  communication  from  the  dwell- 
ing-house to  the  offices  had  been  permanently  closed,  that  would 
have  been  enough  to  make  the  case  cue  for  exemption.  But, 
as  it  is,  I  think  the  case  does  not  come  within  sub-section  h 
as  being  a  house,— one  property  divided  into  and  let  in  different 
tenements, — because  there  is  not  a  structural  division  which 
would  make  the  offices  of  Coutts  and  Morrison  a  different  tene- 
ment. It  is  said  no  doubt  in  this  case  that  the  passage  or  com- 
munication is  only  used  occasionally  by  Mr.  Coutts  during  the 
pleasure  of  his  firm,  for  his  personal  convenience,  and  out  of 
office  hours.  It  is  extremely  difficult  to  accept  thiat,  or  to  see 
why  a  door  of  communication  of  that  kind  should  be  used  out 
of  office  hours  when  it  must  be  of  much  more  convenience  to  Mr. 
Coutts  during  the  day  and  during  office  hours  ;  but  even  taking 
it  so,  the  passage  is  available  at  all  hours  of  the  day  ;  and  that 
beinff  so,  it  appears  to  me  that  you  cannot  predicate  of  Coutts 
and  Morrison's  office  that  it  is  a  separate  tenement  structui-ally 
divided  from  the  house.  Upon  that  ground  I  agree  with  your 
Lordships  in  holding  that  sub-section  1.  does  not  apply.  And 
I  may  just  observe  that  if  we  were  to  hold  in  this  case  that  this 
door  of  communication  which  may  be  used  by  Mr.  Coutts  at  any 
time,  and  I  assume  is  used  by  him  only,  or  persons  in  his  house, 
but  if  the  existence  of  such  a  door  as  this  were  not  held  as  a 
communication  which  distinguished  the  case  from  a  structural 
division,  I  do  not  know  where  in  other  cases  it  would  be  possible 
to  draw  the  line.  We  should  have  other  cases  in  which  a  door 
of  this  kind  existed,  and  was  used  all  day  lonff,  it  might  be,  or 
where  two  or  three  such  doors  were  used,  and  me  same  argument 
would  apply.  '  I  think  the  line  must  simply  be  drawn  by  look- 
ing at  tne  particidar  premises,  and  ascertaining  whether  they 
are  so  structurally  shut  off  from  the  rest  of  the  building  occupied 
as  to  form  an  entirely  separate  tenement  of  itself,  and  I  do  not 
think  Coutts  and  Morrison's  office  is  in  that  position. 

Lord  Preiident, — Reverse  the  determination  of  the  Commis- 
sioners in  so  far  as  they  sustain  the  Appeal  as  to  the  writing 
chambers  occupied  by  Coutts  and  Morrison  ;  quoad  ultra  affirm 
the  determination. 
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No.  56. — In  the  Supreme  Court  of  Judicature  ;  before  the 
Court  of  Appeal  at  Westminstery  6th  December,  1881. 

Yorkshire  Fire  and  Life  Insurance  Company  v. 

Clayton,  Snrreyor  of  Taxes. 

Inhabited  house  duty. — A  house  which  is  let  in  separate  ofices 
and  roomSf  out  which  has  merely  the  ordinary  structural 
division  of  different  floors  and  separate  rooms ^  aoes  not  fall 
within  section  13  (1)  of  the  Act  41  Vict.  c.  15. 

This  was  ao  appeal  from  the  decision  of  the  Divisional  Court.  Yobksbiu 
The  facts  are  set  forth  in  the  case  and  supplemental  case  stated  J^  imva. 
for  the  opinion  of  the  Divisional  Court,  ana  printed  at  pp.  336-  j^yoB  Co.  r. 
339  ante.  Clattoh 

Lumley  Smith,  Q.C.  (for  the  Appellants,  the  Insurance  Com-  ^^^JJSIJf 

Sany^.— -The  Act  has  not  said  that  there  shall  be  a  structural  

ivision.  I  define  a  tenement  to  be  any  room  or  set  of  rooms 
separately  held  in  such  a  way  that  the  occupier  has  exclusive 
possession  of  control.  To  take  the  words  of  Lord  Blackbume  in 
the  Queen  v.  St.  George's  Union,  it  would  depend  upon  whether 
there  was  a  separate  demise,  or  merely  an  agreement  to  allow  the 
tenant  to  come  in  while  the  occut>ation  remained  in  the  land- 
loid.  If  the  landlord  has  not  the  right  of  getting  in,  then  it  is  a 
tenement.  The  word  applies  as  much  to  a  single  room  as  to  a 
structurally  separate  part  of  the  house,  if  the  room  is  demised 


Lumley  Smith. — The  moment  you  part  with  the  control  of  a 
part  of  your  house,  vou  divide  it.  The  act  of  turning  a  portion 
mto  a  tenement  divides  it. 

Jesself  M.R. — It  is  impossible,  according  to  your  argument,  to 
let  it  in  different  tenements  without  dividing  it.  Then  the 
word  ^*  divided  "  is  superfluous. 

Lumley  Smith. — It  may  be  superfluous. 

Biffham,  for  the  Appellant. — **  Divided  into  different  tene- 
ments "  means  divided  not  by  means  of  any  structure,  but  by 
virtue  of  an  agreement  or  otherwise  ;  divided  in  such  a  way  that 
the  holder  has  an  exclusive  control  over  the  part  of  which  he  is 
tenant  The  words  **  divided  into  '*  may  not  be  superfluous.  A 
house  which  the  landlord  owns  and  lets  in  lodmngfi  is  ^Het  in 
different  tenements;*'  but  when  the  landlord  gives  up  the 
exclusive  control  of  portions  of  the  house,  then  the  thing  is 
divided  into  different  tenements  within  the  meaning  of  the 
Act. 

Lord  Justice  Brett. — Suppose  we  say  ^*  let  in  tenements  "  did 
not  apply  to  lodging-houses  ? 

Bigham. — Where  a  man  lets  a  dining-room  and  drawing-room 
why  are  not  these  tenements  ? 
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Ijn'd  Justice  Brett. — They  have  never  been  so  called  in  any 
legal  or  common  phraseology.  When  you  take  a  lodger  to  lodge 
with  you,  he  has  no  tenement  at  all. 


JUDGMENT. 

The  Master  of  the  Bolls. — This  b  one  of  those  cases  which  I 
agree  is  fairly  open  to  argument.  I  have  no  complaint  to  make, 
either  of  the  appeal  being  brought,  or  of  the  length  of  argument 
adduced  in  support  of  the  appeal.  The  real  question  we  have 
to  decide  is,  whether  we  can  properly  overrule  the  Court  below, 
which  has  put  an  interpretation  on  section  13.  of  the  4l8t  Vict., — 
a  section  wnich  is  not  very  easy  to  be  interpreted.  The  section 
standing  alone,  without  having  regard  to  the  previous  legisla- 
tion and  to  the  previous  course  of  decisions,  would  be  aunoet 
beyond  interpretation ;  but,  having  regard  to  that  previous 
legislation  and  previous  course  of  decisions,  I  think  we  can 
fairly  put  a  meaning  to  it  substantially  the  same  as  that  which 
was  adopted  by  Mr.  Justice  Lindley  in  his  judgment  in  the 
Court  below.  Under  the  old  Acts  an  entire  house  occupied  for 
business  or  trade  purposes  was  exempt ;  afterwards  an  entire 
house  occupied  partly  for  business  purposes  and  partly  for  pro- 
fessional purposes  was  exempt ;  and  by  the  6th  rule  of  Schedule 
B.  of  the  48  Geo.  3.,  chapter  55.j  I  find  this : — "  Where  any 
^*  house  shall  be  let  in  different  stories,  tenements,  lodgings,  or 
"landings,  and  shall  be  inhabited  by  two  or  more  persons  or 
**  families,  the  same  shall  nevertheless  be  subject  to  and  shall 
"  in  like  manner  be  charged  with  the  same  duties  as  if  such 
'^  house  or  tenement  was  inhabited  by  one  person  or  family  only." 
Now  the  use  of  the  word  ^Henement "  in  the  latter  part  of  what  I 
have  read  means  "  the  house,"  because  what  the  Legislature  are 
speaking  of  is  the  house.  The  "  house  "  is  to  be  let,  "  and  the 
"  landlord  or  owner  shall  be  deemed  the  occupier  of  such  dwell- 
"ing-house,  and  shall  be  charged  with  such  duties."  Then 
there  is  a  provision  that  if  the  landlord  is  not  within  the 
district  of  the  collector,  or  does  not  pay,  the  occupier  shall  be 
liable.  The  first  question  to  decide  is,  what  is  the  meaning  of 
the  words  *Met  in  diflEerent  stories^  tenements,  or  landings." 
Now,  one  can  pfive  a  different  meaning  to  each  of  those  words. 
A  story  of  a  house  is  one  thing.  A  "  tenement "  means  a 
separate  house.  Its  ordinary  meaning  is  clear ;  but,  in  order 
to  avoid  any  doubt,  I  have  sent  for  an  old  edition  of  Tomline's 
Dictionary,  and  I  find  it  so  stated  there.  "  Tenement  signifies 
"  properly  a  house  or  homestall,  but  more  largely  it  comprehends 
"  not  only  houses  but  all  corporeal  inheritances  which  are  holden 
"  of  another,  and  all  inheritances  issuing  out  of  or  exercised  with 
"  the  same."  Therefore  we  liavo  the  primary  and  the  secondary 
meaning  of  the  wowl.  It  is  obvious  that  its  meaning  in  this 
section  and  in  this  i-ule  cannot  be  the   secondary  meaning ;   it 
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muBt  be  the  first.    Therefore  the  word  ^*  tenement "  is  used  as  Tobkbhibb 
what  is  in  law  a  house,  although  it  is  at  the  same  time  part  of  a  ^^^  ^"^ 
house.     It  may  be  both; — an  illustration  of  which  is  given  in  ahceCo.v. 
the  well-known  case  relating  to  chambers   in   the   Temple,  in  Clayton 
the  time  of  Charles  II.,  where  a  tenement  was  held  in  law  to  be  (Svbyetob 

a  hoqse,  although  in  fact  it  was  a  set  of  chambers  in  a  house  ^'  ^' 

^  in  the  Temple.  Well,  that  being  so,  we  have  a  distinct  meaning 
for  these  words  in  the  rule.  I  imderstand  the  word  ^^  tenement  ' 
in  this  collocation  to  mean  a  l^al  house  as  distinguished  from 
an  ordinary  housei  We  may  have  a  legal  house  divided  into  two 
or  three  stories,  or  it  may  be  only  a  part  of  a  storey.  Then  a 
landing   is   a  different   thing.      A  landing  is  generally  only  a 

Eortion  of  a  storey,  or  it  may  not  be  a  portion  of  a  storey  at  all, 
ut  it  may  be  iHanding  between  two  stories,  generally  called 
by  builders  a  half-landing.  Therefore  we  have  words  that  are 
quite  distinct,  and  I  think  there  can  be  no  doubt  as  to  the 
meaning  to  be  attached  to  them.  Then,  that  being  so,  we  get 
an  Act  of  Parliament  following  the  decision  in  the  case  of 
the  Attorney-General  v.  The  Mutual  Tontine  Westminster 
Chambers  Association  (q).  ^  That  decision  was  this,  that 
although  a  large  house  was  divided  into  a  number  of  little 
houses,  the  large  house  was  liable  to  the  tax  quite  irrespective 
of  the  small  houses  which  it  contained.  Then  an  Act  is  passed 
which,  it  is  alleged  by  the  Crown,  and  I  think  riehtly  alleged, 
was  to  get  rid  of  the  hardship  caused  by  that  decision,  because 
as  these  were  separate  legal  houses,  let  separately,  held  at 
separate  rents,  they  were  within  the  principle  of  the  exemp- 
tion by  which  houses  occupied  for  business  purposes  were 
excused  from  taxation.  If  it  was  intended  to  go  further,  and  to 
say  that  every  part  of  a  house,  although  not  a  separate  house  or 
a  separate  tenement  in  law,  should  have  a  separate  taxation, 
one  does  not  see  on  what  principle  the  owner  of  a  house  who 
occupied  the  lower  part  for  busmess  purposes,  and  the  upper 
part  as  a  residence,  should  not  be  exempted  to  the  extent  to 
which  the  house  was  occupied  for  business  purposes.  It  would 
be  a  most  singular  result  of  legislation  if  the  owners  of  two 
adjoining  houses  who  chose  to  cross  tenancies, — that  is  to  say, 
if  A  occupied  the  lower  part  of  B's  house,  and  B  occupied  the 
lower  part  of  A's  house, — should  be  exempt  from  taxation  as 
regards  the  lower  part  of  these  houses.  I  cannot  understand 
that.  Again,  having  before  one  the  6th  Rule  of  the  Schedule 
to  the  Act  of  the  48th  George  3rd,  one  cannot  help  noticing 
that  the  words  stories,  lodgings,  or  landings,  are  not  repeated. 
A  few  lines  from  the  commencement  of  the  Rule,  the  word 
"  tenements  "  only  is  used  ;  the  word  "  tenements  "  having  by 
its  collocation  in  that  Rule  a  definite  meaning.  Now  what  are 
the  words  of  the  section  on  which  this  question  arises  ?  "  Where 
*'  any  house  being  one  property  shall  be  divided  into  and  let 
"  in  different  tenements,  and  any  of  siu'h  tenements  are 
"  occupied   solely   for   tlie   purposes  of   any  trade  or  business, 
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^*  or  of  any  profession  or  calling  by  which  the  occupier  seeks  a 
^  liTclihood  or  profit,  or  are  unoccupied,  the  person  chargeable 
^*  as  the  occupier  of  the  house "  (it  is  not  the  actual  occupier) 
**  may  give  notice  in  writing  to  the  surveyor  of  taxes,"  and  then 
the  tax  shall  be  remitted  on  the  parts  so  occupied.  Now  it 
appears  to  me  that  the  argument  of  the  Appellants  entirely 
throws  aside  the  word  ^^  divided,*'  because  the  argument  of  the 
Appellants  is  this, — the  moment  you  get  separate  tenements, 
that  is  to  say,  separate  holdings,  from  that  moment  you  get  a 
tenancy  which  divides  the  houses  into  tenements,  and  thereby 
creates  the  state  of  things  pointed  out  in  the  section.  But  the 
same  result  would  follow  if  you  left  out  the  word  ^divide." 
Although  I  agree  it  is  not  always  possible  to  give  a  meaning  to 
words  used  in  an  Act  of  Parliament,  of  course  as  a  general  rule 
when  we  find  words  like  this  it  is  right  to  give  the  supposed 
meaning  to  the  words,  and  not  to  treat  them  as  surplusage,  if 
such  a  meanine  can  be  fairly  given  to  them.  Now  a  meaning 
can  be  fairly  given  to  them  if  you  read  the  word  **•  tenement  *'  to 
be  not  that  which  is  held  in  tenure,  but  that  which  is  a  house, 
that  is,  that  which  in  law  is  a  house  ;  and  if  you  so  read  it,  the 
whole  enactment  becomes  perfectly  intelligible.  It  means  this  : — 
A  new  state  of  thin^  has  arisen.  Formerly  houses  were  built 
each  on  one  piece  of  ground,  each  house  occupying  a  separate 
site.  In  modern  times  a  practice  has  grown  up  of  putting 
separate  houses  one  above  the  other,  so  tlutt  they  are  all  super- 
imposed upon  the  same  site  or  piece  of  ground.  They  are  com- 
monly called  houses  built  in  separate  flats  or  in  separate  stories  ; 
but  for  all  legal  purposes,  and  for  all  ordinary  usage  purposes, 
they  are  separate  houses.  Each  house  has  a  separate  door,  is 
separately  let,  is  separately  occupied,  and  has  no  connection  or 
relation  with  those  above  it  or  below  it,  except  deriving  support 
from  the  house  instead  of  from  the  ground  below.  Now,  if  that 
be  so,  the  Legislature  might  well  say  a  house  so  situate  should 
enjoy  the  same  advantages  as  a  house  which  stood  by  itself  on  a 
piece  of  ground,  and  did  not  rest  upon  any  substructure.  Then 
it  is  all  intelligible.  The  Legislature  have  said,  *^We  will 
^^  extend  the  same  class  of  taxation  to  this  new  sort  of  house  aa 
**  applied  to  the  old  houses.''  It  existed  in  the  Inns  of  Court,  but 
that  was  provided  for  separately.  It  did  not  exist  in  the  case  of 
houses  built  in  flats,  as  they  had  not  come  into  common  use, 
and  the  Legislature  therefore  said,  **  Now  we  find  this  sort  of 
**  houses  getting  into  common  use  we  will  extend  the  same  class 
**  of  taxation  to  that  sort  of  house  as  we  extended  to  the  old 
^^  houses."  It  appears  to  me  that  that  is  the  &ir  meaning  of 
the  section,  and  it  gives  a  meaning  not  only  to  every  word,  out 
fairly  carries  out  the  object  of  the  Legislature ;  which,  it  appears 
to  me,  we  should  entirely  frustrate  if  we  gave  the  enlarged 
meaning  that  is  suggested  on  the  part  of  the  Appellants.  For 
these  reasons  I  think  the  decision  of  the  Court  below  was  right, 
and  ought  to  be  affirmed. 

Lord  Justice  Brett. — The  right  mode  of  reading  the  first  part 
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of  this  section,  which  is  the  one  we  have  to  construe,  seems  to  Tobkbhibb 
me  beyond  doubt.  It  is  to  be  read  as  if  it  was  thus  written :  ^*»  ^^ 
"  Where  any  house  being  one  property  shall  be  divided  into  ^,j^g  q^  ^  ' 
*' different  tenements,  and  let  in  different  tenements,"  and  the  Clayton 
other  stipulations  are  fulfilled,  then  the  result  shall  take  place.  (Subtbtob 
There  are  two  words  used  which  to  my  mind  are  used  in  ®'  ^^xim). 
somewhat  different  senses.  The  section  is,  "  where  any  house 
^*  shall  be  divided  into  different  tenements  :"  it  is  not,  ^*  where 
**any  house  shall  be  divided  into  different  houses."  And  the 
first  thing  one  has  to  think  of  is,  why  was  that  distinction  made, 
and  what  is  the  meaning  of  the  first  word  "  house,"  and  what  is 
the  meaning  of  the  second  word  "tenement."  The  first  word 
I* house"  must  mean  a  house  which  shall  be  divided— divided 
into  different  tenements.  Then  I  think  that  the  word  "tene- 
ments" there  was  used  in  order  to  comprise  several  different 
kinds  of  things  into  which  a  house  may  be  divided.  "  House  " 
in  the  first  part  does  not  mean  "dwelling-house."  That  is 
obvious.  If  the  Legislature  had  put  in  the  second  part  of  the 
sentence  "  houses  "  instead  of  "  tenements,"  it  might  have  l^een 
said  it  would  not  apply  to  those  things  to  which  I  think  it  would 
apply,  that  is,  to  shops  or  offices  or  warehouses.  It  might  have 
been  said  those  are  not  houses,  they  are  known  in  ordinary 
parlance  by  different  names,  and  therefore  the  word  "  tenement  ' 
was  intended  to  comprise  all  of  those  things  into  which  a  house 
that  can  be  divided  may  be  divided.  What  we  have  first  then  to 
construe  is  "  shall  be  divided  into  different  tenements,"  that  is, 
into  different  houses,  or  different  offices,  or  different  shops,  or 
different  warehouses.  It  seems  to  me  that  the  meaning  oi  that 
is  that  the  house  may  be  so  structurally  arranged  that  it  may 
be  used  or  actually  occupied,  as  people  in  orainary  parlance 
would  say,  as  a  man's  own  house,  or  own  office,  or  own  shop, 
or  own  warehouse  ;  that  is  to  say,  that  the  tenement  which  is 
spoken  of  in  the  second  part  of  the  sentence  is  a  part  of  the 
house  80  structurally  arranged  that  it  may  be  used  or  actuallv 
occupied,  as  people  in  ordinary  parlance  would  say,  as  a  man  s 
own  house,  or  hie  own  shop,  or  his  own  office,  or  his  own 
warehouse.  That,  I  take  it,  is  the  meaning  of  "divided  into 
"  different  tenements."  It  is  not  sufficient  to  fulfil  this  statute 
to  sav  that  it  is  divided  into  such  different  tenements,  it  must 
also  be  let  in  such  different  tenements.  Therefore  you  must 
have  a  house  composed  of  these  different  teneihents.  But  it 
is  not  enough  to  say,  it  is  let  in  different  tenements ;  it  must 
also  be  divided  into  different  tenements.  It  might  have  been 
difficult  to  come  to  this  conclusion  if  one  did  not  know  what 
the  state  of  the  law  was  as  to  the  taxation  of  houses  at  the 
time  of  this  Act  of  Parliament  was  passed  ;  but  it  is  an  ordinary 
well-known  rule  or  canon  of  constiiiction  that  you  have  a  right, 
in  order  to  coastrue  an  Act  of  Parliament  to  take  into  account 
the  state  of  the  law  and  the  state  of  judicial  decisions  at  the 
time  the  Act  of  Parliament  was  passed.  We  find  that  there 
had  beeii  decisions  that  such   divisions  of  buildings   or  houses 
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as  hare  been  spoken  of, — namely  into  chambers,  such  as  ih 
the  Temple,  or  into  different  AaU^,  as  in  Victoria  Street,  or 
by  other  modes  of  dividing  houses  (not  necessarily  always 
vertical  divisions,  there  might  be  horizontal  divisions  which 
anybody  would  say  divided  the  house  structurally  so  that  it 
might  be  occupied  by  different  people,  each  part  of  it  as  their 
own  house,  or  as  their  own  office,  their  own  shop,  or  their  own 
warehouse), — did  not  free  the  house  from  liability  to  be  rated  as 
an  entire  house.  We  find  that  there  had  been  many  decisions, 
certainly  in  the  Revising  Courts  and  in  the  Common  Pleas,'a8 
to  such  matters  as  chambers.  We  find  that  there  had  been  that 
decision  in  what  has  been  called  the  Tontine  case,  to  the 
accuracy  of  which  decision  I  have  nothing  to  say,  because  it 
has  been  decided  by  an  authority  which  here  we  cannot  dispute, 
to  the  accuracy  of  which  therefore  I  bow  with  submission.  We 
find  that  it  had  been  held  that  such  a  building  as  those  in 
Victoria  Street  was  one  house,  and  that  although  by  structure 
each  flat  of  it  could  be  used  as  a  separate  house,  and  although 
by  the  letting  each  part  of  it  was  used  and  let  as  a  separate  house, 
yet  nevertheless  for  the  purpose  of  the  inhabited  house  duty  the 
whole  was  to  be  considered  as  one  house,  although  for  the 
purpose  of  registration  and  the  franchise  each  of  the  flats  might 
have  been  held  to  be  a  separate  house.  And  I  say,  bowing  with 
submission  to  that  judicial  decision,  and  looking  at  it,  and 
applying  the  words  of  this  section  to  that  state  of  the  law  and 
decisions,  it  seems  to  me  clear  that  this  section  was  passed  in 
order  to  meet  such  a  case  as  that,  and  cases  similar  to  that,  and 
to  say  that,  notwithstanding  that  decision,  yet  in  such  cases, 
and  in  such  houses  the  law  so  declared  should  be  altered,  and 
that  in  such  houses,  if  the  other  parts  of  this  section  were 
fulfilled,  there  should  be  relief  from  the  tax.  The  words  there- 
fore are  entirely  fulfilled  when  we  bear  in  mind  that  the 
section  was  passed  to  meet  such  a  case.  If  you  try,  as  has  been 
tried  here,  to  carry  it  beyond  such  a  case,  you  are  immediately 
driven,  as  has  been  shown,  to  strike  out  a  part  of  this  section, 
namely,  to  strike  out  the  words  "divided  into."  That  is  con- 
trary to  the  rule  of  construction  unless  you  are  obliged  ^o  do  it. 
You  are  not,  when  you  come  to  consider  tho  state  of  the  law  and 
the  decisions,  obliged  to  do  it  here  ;  therefore  you  are  obliged  to 
give  a  meaning  to  those  words,  and  that  meaning  is  satisfied  by 
what  I  have  enunciated.  Therefore  in  any  case  such  as  the 
flats  in  Victoria  Street  this  section  applies.  It  may  apply  to 
other  things,  but,  as  I  said  before,  it  is  not  necessary  now  to 
decide  in  what  other  cases  it  would  apply.  The  question  is, 
whether  it  applies  to  the  case  now  before  us. 

Now  the  case  before  us  is  the  cnse  of  a  house  which,  although 
at  the  beginning  of  the  argument  it  was  suggested  that  it  was 
different  from  an  ordinary  house,  nobody  now,  I  think,  can 
fairly  say  it  is  at  all  different  in  structure  and  arrangement  from 
any  ordinary  house  ;  and  therefore,  if  the  Act  of  Parliament 
applies  to  this  house,  it  must  apply  to  every  housn  ;  and  if  it  is  to 
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be  applied  to  this  house,  yoa  must  strike  oat  the  words  "  divided  Tobkshibb 
into,    and  give  no  meaning  to  them.     In  this  case  it  seems  to  ^j^^g^s. 
me  clear  thiat  this  hoase  i&  beyond   the  dividing   line,  and  far  ^hos  Go.  r. 
beyond  it.     It  is  one,  therefore,  to  which  this  section  does  not  Clayton 
apply,  and  in  respect  to  which,  therefore,  however  let,  there  .can  ^^  xaxm)! 

be  no  exemption,  because  this  house  has  not  been  divided.  

I.Mrd  Justice  Cott(nu — The  first  question  one  has  to  consider 
is,  whether  these  words,  ^^  where  any  house  shall  be  divided  into 
and  let  in  different  tenements,"  require  that  ther^  should  be 
some  physical  division  of  the  house,  so  as  to  make  separate 
portions  of  it,  to  be  treated  as  sepaiate  tenement's,  or  whether  a 
separate  letting  and  a  separate  holding  is  sufficient  to  satisfy  the 
wpids  of  the  Act.  To  hold  that  *^  shall  be  divided  into  and  let 
in  different  tenements "  means  ^^  let "  simply,  would  be  entirely 
altering  the  words  of  this  section,  and  it  would  be  departing  in 
a  very  gross  way  from  the  rule  of  construction,  that  if  there 
is  an  ordinary  meaning  which  can  be  given  to  words,  that 
meaning  shall  be  riven  to  them.  I  think,  therefore,  one  cannot 
say  that  these  woras  are  satisfied  where  there  is  a  letting  of  a 
house  not  having  a  structural  division  into  separate  holdings. 
If  it  had  been  the  intention  of  the  Legislature  to  cover  such  a 
case  as  that,  it  would*  have  been  easy  to  have  said,  ^  Where  a 
house  being  one  property  shall  be  let  in  separate  portions."  But 
that  is  not  what  the  section  says.  Now,  what  is  the  meaning  of 
^  shall  be  divided  into  different  tenements  "  ?  Of  course  one  need 
not  deal  with  all  possible  cases  that  may  arise,  but  one  must  have 
before  one  what  there  is  here.  Here  there  is  no  division  of  the 
house  except  that  which  exists  in  all  houses,  of  different  floors 
and  separate  rooms.  And  really  the  argument  went  to  this,  that 
wherever  a  house  had  rooms,  which  of  course  could  be  let 
separately,  there  the  words  ^^  shall  be  divided  into  different  tene- 
ments" would  apply  to  it.  If  that  had  been  the  intention,  it 
would  have  been  easy  so  to  have  framed  the  clause.  I  think, 
without  going  more  fully  into  the  case,  ^'  shall  be  ^divided  into 
different  tenements"  must  mean  shall  be  so  constructed  as  to 
have  various  portions  used  for  the  purposes  of  separate  occupa- 
tion, for  the  purposes  of  trade,  or  for  professional  purposes. 
Here  there  is  not  that  division  in  the  structure  of  the  house,  and 
therefore,  in  inv  opinion,  this  house  is  not  within  the  exception 
in  the  Act  of  Parliament. 

Appeal  dismissed  with  costs. 


No.    57. — GouKT  or   Exchsqueb^    Scotland. — Secokd 
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July  6,  November  4  and  18,  1880. 


CAXXDOiriAK  Railway  CSoxPAirr  v.  Bavks  (BwryeyoT 
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Inoome  Tax. — Wear  and  tear  of  plant  and  v^achinery.  Coffi-  GAUDoaiAV 
misnoners  refused  to  arant  an  aUofoance  under  section  12, 41  Viet.  q^^J^^^ 
cap,  15. ,  on  tne  ground  that  there  was  no  diTninution  of  value  ufiUUn     bamkb. 

the  meaning  of  the  section^  the  sums  allowed  in  respect  of  repairs  and        

renewals  having  been  sufficient  to  Tneet  tlie  loss  hy  wear  and  tear. 
They  also  refused  to  grant  any  allowance  under  that  section  for 
depreciation  of  new  plant  which  had  not  yet  been  in  need  of  repair. 
Decision  of  the  Commissioners  was  confirmed.  Per  Lord  Gifvord. 
The  Company  cannot  get  deduction  for  deterioration  twice  over, 
first  by  deducting  the  actual  expNense  of  repair  and  renewal,  and 
then  by  deducting  an  additional  estimate  for  the  same  thing. 
Nor  will  it  do,  as  the  Railway  Company  urge,  to  make  a  distinc- 
tion between  old  and  new  plant,  and  to  deal  with  the  old  plant  in 
one  way  and  with  the  new  in  another.  I  think  the  same  principle 
must  be  applied  to  both. 


At  a  meeting  of  the  Special  Conunissioners,  held  at  Glasgow  on 

the  26th  February,  1880,  for  the  purpose  of  hearing  appeals 

under  the  Inoome  Tax  Acts   for   the   year   ending   on   the 

5th   April,    1880,    Mr.  George  Galbraith,    accountant,    and 

Mr.  George  Jackson  attended  on  behalf  of  the  Caledonian 

Railway    Company    to    appeal    against    an    assessment    of 

1,323,3042.  in  respect  of  the  profits  of  the  concern  carried 

on  by  the  Company. 

(2.)  The  Special  Commissioners  in  estimating  the  amount  of 

assessable  profits  for  1870-80,  based  their  charge  on  the  profits 

of  the   preceding  year,  as    shown    by  the    Company's    printed 

accounts  for  the  two  half-years  ended  31st  July,  1878,  and  3l8t 

January,  1879.  * 

(3.)  The  Special  Commissioners,  on  reference  to  these  accounts, 
found  charged  against  capital  the  sum  expended  on  working 
stock  up  to  the  31st  January,  1878,  to  be  4,806,0122.,  and  that 
during  the  half-year  ending  31st  JuTy,  1878,  there  was  appended 
on  working  stock  86,355Z.,  making  the  sum  expended  up  to  the 
3l8t  July,  1878,  4.892,3672.  on  working  stock. 
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^^^fUSl^  y«?r#  which  only  amounted  to  2^  per  cent,  of  the  coat,  and  that 
OoMPAVT  r.  ihis'arose  from  the  fact  of  the  large  amonnt  of  new  plant  haTini^ 
Bakks.  been  added  (not  replaced)  ^  which  new  plant,  thongh  actually 
depreciating  at  the  rate  of  4^  per  cent,  per  annnm,  required 
little  or  no  repair  dnring  the  first  5}  years  of  its  existcnuce.  The 
whole  plant  is  kept  up  to  the  standard  of  its  being  worth  75  per 
cent,  of  its  original  cost,  but  until  the  new  plant  has  depreciated 
to  the  extent  of  25  per  cent,  (that  is  during  the  first  5}  years  of 
its  life)  it  requires  no  substantial  repairs.  The  cost  ot  ,additianal 
new  plant  during  the  5^  years  prior  to  31st  January,  1879,  was 
1,096,5342.  and  4^  per  cent,  of  that  sum  amounts  to  49,3441. 

(15.)  The  Company  contended  that  they  were  entitled  to  the 
deduction  claimed  under  the  12th  section  of  the  Customs  and 
Inland  Revenue  Act  of  1878,  it  representing  the  diminished 
value  by  reason  of  wear  and  tear  during  the  year. 

(16.)  It  is  stated  that  the  assessor  appointed  by  Her  Majesty 
under  the  Valuation  of  Lands  (Scotland)  Act,  1854,  in  ascertain- 
ing the  yearly  value  of  railways,  takes  the  gross  revenue  from 
all  sources.  From  that  he  deducts  the  working  expenses  and 
one  half  of  the  cost  incurred  for  maintenance  of  way  (the  latter 
allowed  under  section  3  of  30  ft  31  Vict.  c.  80).  From  the 
net  revenue  thus  arrived  at  a  further  deduction  of  25  per  cent, 
of  the  present  value  of  the  plant  is  made.  The  present  value  is 
assumed  to  be  75  per  cent,  of  its  original  cost;  and  the  25  per 
cent,  of  deduction  consists  of  5  per  cent,  of  interest  on  the  money 
invested  in  the  plant,  5  per  cent,  for  the  deterioration  of  the 
plant,  12  per  cent,  for  tenants'  profits,  and  3  per  cent,  to  cover 
accidents  and  incidents.  After  these  are  deducted  the  residue 
represents  the  yearly  value  of  the  heritable  subject.  In  calcu- 
lating the  interest  on  the  capital  invested  in  the  plant,  the  rail- 
way companies  claimed  that  the  interest  should  be  calculated 
on  the  original  or  actual  cost,  but  the  assessor  inaintained  that 
the  plant  was  liable  to  deterioration,  and  that  the  interest  should 
be  calculated  on  its  present  or  diminished  value,  which  he  esti- 
mated at  75  per  cent,  of  its  original  cost,  and  this  view  was 
confirmed  on  appeal  by  the  Lord  Ordinary.  The  annual  value 
of  the  appellants'  undertakine  as  fixed  by  the  assessor  under  the 
Act  for  the  year  ending  Slst  January,  1879,  was  654,7851. 

(17.)  The  Company  do  not  recognise  anv  distinction  in  prin- 
ciple between  the  plant  employed  in  earning  revenue,  which  is 
taken  as  the  basis  of  the  annual  value  of  the  undertaking,  and 
the  same  plant  employetl  in  earning  the  profits  as  carriers,  for 
the  purpose  of  assessment  'under  the  Incom^  Tax  Acts. 

(18.)  The  Special  ComniisMoners,  havine  duly  considered  the 
Compnnv's  claim,  confirmed  the  assessment  in  the  sum  of 
1,323,304Z. 

(19.)  They  considered  thst.  in  arrivinur  nt  the  smount  on  which 
the  assessment  was  to  be  mnde.  bv  reference  t^  the  Companv's 
printed  half-yearly  accounts  for  the  year  preceding,  the  full 
sums  stated  in  the  accounts  for  the  two  half  years  ended  Slst 
July,  1878,  and  31st  January,  1879,  to  have  been  expended  in 
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the  mAintenance,  repair,  renewal,  and  reeonstraotion  of  the  Com-  Caledovlut 
pany's  machinery  and  plant  Lad  been  admitted  as  deductions  n^^j^^l' 
therelram,  aa  wM  as  the  sum  of  20,837/.  set  aside  from  revenue     bavkb.  *' 

on  account  of  plant  not  yet  renewed,  carried  to  the  credit  of  the        

rolling  stock  renewal  fund,  for  value  of  plant  not  replaced  at 
31st  January,  1879. 

• 

(20.)  That  the  whole  of  the  sums  stated  to  have  been  thus  ex- 
pended year  by  year  in  maintenance,  repair,  and  renewals  have 
been  duly  allowed  as  deductions  in  estimating  the  profits  liable 
to  be  assessed  from  year  to  year,  as  well  as  the  full  sum  at  the 
credit  of  the  rolling  stock  renewal  fund,  and  will  hereafter  con- 
tinue to  be  yearly  allowed  in  estimating  the  assessable  profits. 

(21.)  That  inasmuch-  jas  any  diminution  in  value  by  reason 
of  wear  and  tear  during  the  year  upon  which  the  assessment  was 
founded  has  been  met  by  the  allowances  before  detailed,  it  is 
not  just  or  reasonable  that  any  further  deduction  should  be 
allowed  by  reference  to  the  provisions  contained  in  section  12  of 
the  Customs  and  Inland  BevMiue  Act,  1878. 

The  assessments  of  railways  are,  according  to  the  terms  of 
No.  III.  Schedule  A.  of  the  Act  5  ft  6  Yict.  cap.  35,  by  computa- 
tion of  the  profits  of  the  preceding  year. 

It  is  the  diminished  value  by  reason  of  wear  and  tear  for  the 
year  to  which  section  12  of  the'  Customs  and  Inland  Bevenue 
Act,  1878,  relates.  Th<e  year  referred  to  in  that  section,  so  far  as 
respects  a  concern  assessable  on  the  profits  of  the  preceding  year 
must  be  the  preceding  year,  and  the  comparison,  in  order  to 
arrive  at  the  diminished  value  of  the  machinery  and  plant,  is 
between  the  value  thereof  in  that  year  and  the  value  in  the 
year  before  it. 

(22.)  That  the  statement  in  the  Railway  Company's  accounts 
of  the  value  of  the  machinery ,  and  plant  must  be  held  as  the 
Company's  estimate  of  the  actual  value  of  such  as  a  going  con- 
cern ;  that  the  effect  of  the  allowance  by  the  Commissioners  for 
repairs  and  renewals  is  to  keep  up  the  value  to  the  same  amount, 
and  this  being  so,  diminished  value  by  reason  of  wear  and  tear 
does  not  exist.  If  a  per-centage  on  the  value  were  to  be  allowed 
as  a  deduction  from  the  profits  and  gains  representing  tho 
diminished  value  by  reason  of  wear  and  tear  of  the  machinery 
and  plant,  then  the  deduction  for  repairs  and  renewals  should 
not  be  allowed.  To  allow  deduction  of  the  cost  of  renewals  and 
repairs  as  in  this  case  and  also  a  per-centage  for  diminished 
value  by  reasoD  of  wear  and  tear  would  be  to  allow  twice  deduc- 
tion for  the  same  thing. 

Section  12  of  the  Customs  and  Inland  Revenue  Act,  1878, 
allows  such  deduction  as  the  Commissioners  shall  think  just  and 
reasonable  as  representing  the  diminished  value,  by  reason  of 
wear  and  tear  during  the  year,  of  any  machinery  or  plant  used 
for  the  purposes  of  the  concern.  Diminished  value  would  seem 
to  be  fact,  and  the  judgment  of  whal  is  a  just  and  reasonable 
deduction  in  respect  of  it  is  committed  to  the  Commissioners. 
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(23.)  Mr.  GWbraiihy  on  behalf  of  the  Company,  expressed  his 
dissatisfaction  with  the  decision  of  the  Special  Commissioneia* 
and  by  letter  of  the  8th  March,  1880,  the  Company  donanded  a 
case  for  the  opinion  of  the  Exchequer  Court  of  Scotland,  under 
the  proYisions  of  the  Customs  and  Inland  Bevenue  Act,  1874, 
which  we  hereby  state  and  sign  accordingly. 


B.  M.  Ltnch,    ) 
D.  O'Comnox,  j 


Special 
Commissioners . 


Somerset  House,  London, 
3rd  June,  1880. 


SJalyisso.  Johfutanef  for  the  Appellants  (the  Railway  Company). — ^The 
first  claim  is  to  have  a  deduction  allowed  for  deterioration  of  the 
whole  of  the  machinery  and  plant  belonging  to  the  Company. 
The  Act  of  1878  (41  Vict.  c.  15.  s.  12)  expressly  sanctions  such 
an  allowance.  It  is  impossible  to  keep  the  value  of  the  plant  up 
to  cost  price.  i?he  annual  expendituie  in  repairs  and  renewals 
only  keeps  it  up  to  75  per  cent,  of  cost  price,  therefore  25  per 
cent,  has  been  consumed.  The  actual  expense  of  repairs  and 
renewals  was  allowed  by  the  Act  5  ft  6  Yict.  c.  35.  I  say  the 
Act  of  1878  gives  something  in  addition,  and  it  is  described  aa 
something  for  depreciation  during  the  year. 

The  alternative  claim  for  an  allowance  at  4^  i>er  cent,  on  the 
cost  of  additional  new  plant  added  during  the  last  5}  years. 
When  new  engines  are  added,  not  replacements,  when  the  con«- 
cern  is  increased  by  a  new  branch  railway  being  opened  and 
additional  engines  being  brought  in,  for  the  first  few  years  those 
engines  require  little  or  no  repair.  The  actual  capital  of  those 
engines  is  consumed  till  it  comes  down  to  75  per  cent.  While  it 
is  coming  down  to  that  standard  capital  is  consumed  and  worked 
out  entirely,  and  therefore  we  are  entitled  to  that  in  addition  ta 
what  is  required  to  keep  the  plant  generally  up  to  75  per  cent. 

Balfour  (S.G.)^  for  the  Respondents. — The  Company's  claim 
cannot  prevail  unless  it  can  be  shown  that  there  was  diminished 
value  by  reason  of  wear  and  tear  during  the  year.  An  allowance 
in  respect  of  the  fall  of  the  whole  plant  from  100  per  cent,  to  75 
per  cent,  ib  simply  out  of  the  question «  because  that  fall  took 
place  before  last  year.  The  amount  of  the  deduction  for  depre- 
ciation is  left  to  the  judgment  of  the  Commissioners,  and  unless 
it  can  be  shown  that  they  have  gone  against  some  principle,  the 
amount  of  the  deduction  is  a  matter  the  Court  cannot  go  into. 
In  a  case  where  the  plant  is  kept  up  by  repairs  and  renewals  to 
the  condition  in  which  it  was  at  the  beginning  of  the  year  there 
can  be  no  room  for  deduction. 

The  Company  is  not  entitled  to  the  alternative  deduction 
claimed.  Some  of  the  plant  is  in  the  first  5^  years  of  its  life, 
and  is  therefore  worth  more  than  the  average  of  75  per  cent, 
but  other  plant  is  in  the  last  5^  years  of  its  life,  and  worth  less 
than  the  average.  The  whole  of  the  plant,  new  as  well  as  old, 
is  taken  into  account  in  estimating  the  average. 
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Kinnear,  for  the  AppellantB^ — ^Actual  expenditure  upon  repain  ^^^^^!l!^ 
and  renewals  does  not  represent  the  whole  depreciation  in  value  ooiojjfT  v. 
of  machinery  and  plant.     If  it  did,  the  actual  value  of  a  going      Bavki. 

company  which  had  been  some  years  in  existence  would  equal  its        

prime  cost.  The  allowance  granted  by  the  Oommissioners  in 
this  case  is  nothing  but  the  money  actually  expended  upon 
repairs  and  renewals,  and  a  sum  of  20,0001.  not  yet  actually 
expended,  but  set  aside  to  meet  renewals  which  have  become 
necessary.  This  would  all  have  fallen  under  the  original  Act. 
Did  then  the  Act  of  1878  mean  to  give  nothing  at  all? 

Balfour  (S.6,). — It  depends  on  the  state  of  the  fact  in  each 
particular  case  whether  the  Act  41  Yict.  comes  into  play  or  not. 
If  plant  is  depreciating  each  year  without  being  restored  or 
renewed  there  is  necessity  and  room  for  the  Act,  but  if  there 
has  been  repair  and  renewal  of  corresponding  amount  to  the 
depreciation  during  the  year  the  Act  has  no  place,  because  the 
depreciation  has  been  made  up  already. 

In  this  case  the  Commissioners  find  as  a  matter  of  fact  that 
there  is  no  diminished  value  which  has  not  been  met  by  the 
sums  allowed  for  repairs  and  renewals. 

Cur.  adv.  vtdt. 

After  further  hearing  of  counsel — 

Lord  Justice  Clerk. — This  is  a  case  stated  by  the  Special  is  Nor.  ISSOl 
Commissioners  of  Income  Tax  in  a  question  as  to  the  assessment 
for  income  tax  of  the  Caledonian  Railway.  The  Commissioners 
having  confirmed  the  assessment,  and  the  Caledonian  Railway 
Company  having  demanded  a  case,  the  case  now  before  your 
Lordships  has  been  prepared  and  presented  for  that  purpose. 
The  kind  of  question  that  we  have  to  decide  in  regard  to  the 
mode  in  which  the  income  derived  from  carrying  on  a  trading 
concern  like  the  Caledonian  Railway  Company  is  to  be  estimated 
is  one  of  course  with  which  we  are  not  generally  familiar,  and 
that  fact  has  rendered  the  discussion  and  the  consideration  of  it 
somewhat  difficult. 

The  case  stated  by  the  Special  Commissioners  for  our  opinion, 
divested  of  arithmetical  details,  which  do  not  affect  the  matter, 
raises  a  very  simple  issue.  The  object  of  the  calculations  ex- 
plained in  the  case  is  to  exhibit  the  process  by  which  the 
amount  of  assessable  income  realised  by  the  Caledonian  Railway 
Company  for  the  year  1879-80  has  been  ascertained.  The 
principle  which  underlies  the  process  is  of  , course  to  ascertain 
the  amount  of  clear  profit  realised  by  this  commercial  concern 
within  the  year,  and  to  determine  this  (which  really  is  at  the 
very  root  of  the  matter)  all  the  outgoings  which  are  necessary  to 
attain  the  sum  of  gross  profit  must  of  course  be  deducted  from 
ihat  sum  before  the  clt  \t  or  assessable  value  of  the  income  for 
the  year  can  be  arrived  at.     The  material  appliances  used  by  this 
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Oaudoviav  trading  company  in  order  to  create  net  incomes  or  pioAtB»  which 
B|^wAT  are  the  subjects  of  the  tax,  are  (apart  from  the  general  expenaes 
BmxSl  **  ^'  management),  first,  permanent  way,  stationB,  and  other  fixed 
—  property,  forming  what  is  popularly  called  the  line  of  railway ; 
and,  secondly,  the  plant  or  rolling  etock,  consisting  of  locomotiTe 
engines,  carriages,  waggons,*  implement,  and  the  like.  The 
present  case  relates  entirely  to  the  mode  of  estimating  the 
amount  which  ought  year  by.  year  to  be  deducted  from  gross 
profits  as  representing  the  outlay  on  plant  necessary  to  enable 
the  Company  as  a  trading  concern  to  realise  them.  This  was 
mginally  regulated  by  Schedule  D.  of  the  Income  Tax  Act  of 
1842,  which  provided  what  deductions  were,  and  what  were  not^ 
to  be  allowed  in  the  case  of  expenditure  on  plant.  The  clause 
of  the  statute  is  printed,  and  I  need  not  read  it  at  length.  It 
was  contained  in  the  original  Income  Tax  Act  of  1842,  and  pro- 
vides in  the  3rd  sub-section  that  in  estimating  the  balance  of 
profits  and  gains  chargeable  under  Schedule  D.,  or  for  the  pur- 
pose of  assessing  the  duty  thereon,  "  no  sum  shall  be  set  against 
''  or  deducted  from,  or  allowed  to  be  set  against  or  deducted 
'^  from,  such  profits  or  gains,  on  account  of  any  sum  expended 
'*  for  re|)airs  of  premises,  Ac,  ....  nor  for  any  sum  ex- 
^'pended  for  the  supply  or  repairs  or  alterations  of  any  imple- 
'*  ments,  utensils,  or  articles  employed  for  the  purpose  of  such 
**  trade  ....  beyond  the  "sum  usually  expended  for  such 
''purposes  according  to  an  average  of  three  years  preceding  the 
''year  in  which  such  assessment  shall  be  made."  That  sub- 
stantially is  the  principle  upon  which  from  1842  down  to  1878 
this  calculation  was  made. 

This  statement  contained  in  the  case  exhibits  in  some  detail  the 
process  by  which  thi"  C*ommissioners  of  Income  Tax  endeavoured 
to  apply  ))rac'tieally  the  statutory  provisions.  Railway  profits 
cannot  be. realised  without  the  constant  use  of  the  rolling  stock, 
and  as  this  use  uei:essarily  deteriorates  the  plant  and  diminishes 
its  value*  as  a  meaus  of  produciuff  profit  it  requires  repair  and 
renewal.  The  Commissioners  Tiave  allowed  deductions  for 
repaii-s  and  riMirwal.  The  only  complaint  now  made  by  the 
Caledonian  Kailway  Company  to  which  their  claim  is  restricted 
relates  to  additional  plant  said  to  have  been  furnished  during 
the  five  years  prior  to  January,  1879,  and  is  founded  on  the 
provision.s  of  the  12th  section  of  the  Income  Tax  Act  of  1878. 
What  they  now  demand  is  that  they  shall  be  allowed  the  value 
of  what  they  alU»«»:e  to  be  the  wear  and  tear  upon  additional 
plant  furnished  by  the  Itailway  Company  for  the  five  years  prior 
to  the  year  1879.  That,  they  say,  has  not  been  allowed  for  by 
an  allowance  for  repairs  or  renewals,  because*  there  have  been  no 
repairs  or  renewals,  but  they  say  the  plant  is  older  than  it  Wiks, 
and  theiet'ciie  its  value  must  ho  depreciated  hy  the  use  for  the 
five  years:  and  they  found  that  upon  the  12th  clause  of  the 
statute  of  1878  -the  41st  of  the  Queen,  r.  15 — which  runs  thus — 
•*  XotwitlistiiiMlIut,^  any  provision  to  the  fontrary  contained  in 
**  any  Art  relating  to  income  tax,  the  Commissioners  for  (general 
**  or  Special  Purposes  shall,  in  assessinij-  tlie  profits  or  grains  of 


€€ 
i* 
it 
€t 
€4 
i€ 


xnrDBB  THB  Taxbs  ILorAGSMBirr  Act,  1880.  495 

''  any  trade,  manufactoie,  adventure,  or  cancem  in  the  nature  ^  kau^tat' 
**  of  trade  diargeable  nndnr  Schednle  D.,  c^  the  piofits  of  any  oompast  «. 
*'  concern  chargeable  by  reference  to  the  roles  of  that  schedule      Ba«s. 
**  allow  such  deduction  as  they  may  think  just  and  reasonable  as 
"  representing  the  diminished  value  by  reason  of  wear  and  tear 
during  the  year  of  any  machinery  or  plant  used  for  the  imrposes 
of  the  concern,  and  belonging  to  the  jierson  or  company  by 
whom  the  concern  is  carri^  on;  and  for  the  purposes  of  this 
provision,  where  machinery  or  plant  is  let  to  the  jierson  or 
company  by  whom  the  concern  is  carried  on  upon  such  terms 
that  the  'pemon  or  company  is  bound  to  maintain  the  machinery 
**  or  plant  and  deliver  over  the  same  in  good  condition  at  the 
*'  end  of  the  term  of  the  lease,  such  machinery  or  i>lant  ishall  be 
**  deemed  to  belong  to  such  person  or  company." 

Unquestionably  this  was  a  clause  intended  to  alter  and  to 
extend  in  favour  of  the  i)erson  or  company  assessed  the  pro- 
visions of  the  Act  of  1842,  and  of  Schedule  D.  thereto  annexed. 
About  that  there  can  be  no  doubt  at  all,  because  it  allows  and 
enjoins  the  Commissioners  to  make  a  deduction  which  certainly 
was  not  allowed  by  the  original  Income  Tax  Act.  It  is,  how- 
ever, to  be  such  a  deduction  as  they  may  think  just  and  reason- 
able, as  representing  the  diminished  value  by  reason  of  wear  and 
tear.  Now,  that  being  the  nature  of  the  claim,  which  arises 
simply  in  this  way,  that  neither  rexmirs  nor  renewals  of  plant 
are  the  foundation  for  it,  but  additional  plant  contributed  or 
furnished  during  the  five  years  prior  to  January,  1879,  the  ques- 
tion is,  whether  the  Commissioners  were  bound  to  make  allow- 
ances for  the  wear  and  tear  on  that  plant?  The  Railway  Com- 
pany complain  that  as  far  as  this  plant  is  concerned,  while  its 
value  has  been  diminished  by  wear  and  tear  during  the  &ve 
years  in  question,  no  allowance  has  been  made  on  this  head 
by  the  Commissioners  in  terms  of  the  Statute.  As  a  matter  of 
fact,  I  take  the  last  statement  to  be  true.  The  Commissioners 
have  made  no  allowance  for  the  diminution  of  the  value  of  this 
plant  during  the  five  years  in  question,  while  it  cannot  be  dis- 
puted that  after  a  period  of  use  the  engines  and  carriages  are  not 
and  probably  cannot  be  as  valuable  a  commodity  for  sale  as 
they  were  when  new.  There  are  some  grounds  to  which  the 
Commissioners  have  appealed  as  supporting  their  determination 
in  the  confirmation  of  the  assessi^ent  to  which  I  attach  no  im- 
portance at  all,  and  I  think  it  is  unfortunate  that  they  are  stated 
as  grounds  for  judgment — if  they  are  so  stated,  about  which  I 
have  some  doubt.  The  first  was,  that  a  sum  of  20,000/.,  to 
which  we  were  referred  was  an  equivalent  allowance  on  this 
head;  but  it  seems  to  me  that  the  sum  has  no.  connexion  what- 
ever with,  the  question  raised  in  this  case.  That  bum  of  20,000/. 
was  properly  made  a  subject  of  deduction  upon  its  own  merits. 
It  was  a  sum  withdrawn  from  profits,  and  therefore  not  clear 
profits,  and  set  apart  to  meet  a  prospective  demand  for  renewal, 
and  was  not  therefore  an  allownnce  for  post  wear  and  tear  in 
any  sense  whatever.     Neither  do  I  think  it  could  be  sucressfully 
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CU&Bxnriijr  contended  that  this  12th  sectiate  wad  sufficiently  carried  oat  l^ 
^^^^1^^  the  allowance  already  referred  to  for  renewals,  if  it  appeared  a» 
Bjlvkb.*'  matter  of  fact  that  there  had  heeH  a  dimihuticm  of  Talue  in 
—  regard  to  any  part  of  the  plant  which  these  allowances  did  not 
coTer;  for  the  clause  in  question  certainly  meant  to  go  beyond 
the  deductions  allowed  in  the  Act  of  1842.  But  I  am  neTwthe- 
less  unable  under  this  case  to  give  the  Caledonian  Bailway  Com-^ 
pany  the  redress  which  they  ask  for.  I  think  the  Granmissionera. 
were  entitled  to  hold  and  that  their  judgment  proceeds  on  that 
footing,  that  the  value  of  the  additional  plant  in  question  was 
not  diminished  by  wear  and  tear  during  the  five  yeara  in  ques- 
tion, and  they  do  so  find  in  express  terms  in  the  winrds  of  their 
judgment,  and  I  am  not  prepared  to  leview  (ht  alter  their  deci- 
sion on  that  question  of  fact.  The  ground  on  which  the  Special 
Commissioners  seem  to  have  proceeded  is  the  allmed  and  assumed 
fact  that  during  the  first  five  years  of  the  life  of  a  railway  loco- 
motive or  carriage  it  requires  no  repairs,  and  is  therefore  of  iJie 
same  value — ^that  is,  capable  of  earning  the  same  amount  of 
income  as  when  it  was  new.  That  manifestly  is  a  principle 
quite  capable  of  being  maintained,  and,  in  my  apprehensicm, 
it  is  sound.  The  view  seems  to  be  this — the  whole  expenditure 
in  repairs  and  renewal  of  old  plant  has  been  allowed  for,  and  aa 
there  is  no  diminution  by  wear  and  tear  in  the  value  of  new 
additional  platt  for  the  first  five  years  in  the  SMise  of  pioducinff 
profit,  that  is  to  say,  the  plant  requires  no  repairs  to  enable  it 
to  produce  the  same  amount  of  profit  that  it  did  at  first,  then  it 
is  clear  that  from  first  to  last  the  plant  has  been  in  the  position 
that  it  was  at  starting,  and  is  capable  therefore  of  producing 
the  same  amount  of  profit  by  the  saine  outlay,  and  no  more.  If 
the  Commissioners  assumed  that  the  expression  *'  diminished . 
value ''  in  the  12th  section  of  the  Act  of  1878  signifies  value  for 
the  purpose  for  which  it  Was  intended  in  a  going  concern,  I 
cannot  say  they  were  wrong  in  so  holding.  I  do  not  think  that 
the  words  had  any  referentse  to  the  value  of  the  plant  as  mer- 
chantable or  marketable  articles,  because  its  capacity  to  earn  in- 
come constitutes  its  sole  value  to  the  Railway  Company,  and  ia 
the  only  quality  contemplated  under  the  statutes  relating  to 
the  taxation  of  income.  I  am  the  more  confirmed  in  this  impres- 
sion by  the  terms  of  the  second  part  of  the  first  paragraph  of 
the  12th  section,  relative  to  the  valuation  of  plant  in  the  hands 
of  a  tenant  under  an  obligation  to  restore  it  to  the  owner  in  aa 
good  condition  as  it  was  when  he  received  it.  By  the  terms  of 
this  section  such  plant  is  to  be  held  to  belong  to  the  tenant,  and 
is  to  be  settled  with  for  income  tax  on  precisely  the  same  prin- 
ciples as  it  would  have  been  if  he  had  been  the  proprietor,  but  it 
is  plain  enough  that  if  the  plant  is  restored  as  it  was  by  the 
tenant  under  such  a  contract  within  the  first  five  years  of  its  ex- 
istence, assuming  that  no  repairs  or  renewsls  are  required  dtiring 
that  period,  his  obligation  ib  fulfilled,  and  he  could  have  no  pos- 
sible interest  in  the  marketable  value  of  an  article  which  he  had 
no  power  to  sell.  But  even  if  these  things  were  not  so,  I  must 
say  that,  looking  to  the  terms  of  the  12th  section  of  the  Act 
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of  1878,  I  should  feel  very  great  difficulty  in  interfering  with  ^^^j^^J^ 

the  result  at  which   the  Cammissioners  hare  arrived.      They  OoifFAMT«b 

have  held,  following  out  the  wide  discretion  vested  in  them  by 

the  statute,  that  no  wear  and  tear  has  taken  place  in  this  p)ant 

for  which  any  allowance  would  be  just  and  reasonable.     I  cannot 

see  how  we  can  review  that  conclusion,     If,  indeed,  w^  wore 

satisfied  that  the  Commissioners  had  misread  the  statute,  and 

had  not  applied  their  minds  to  the  question,  ifo  might  have  sent 

the  case  back  to  them  for  consideration,  obvipuedy.     But  I  am 

satisfied  that  they  have  applied  their  minds  very  directly  to  the 

question,  and  have  come  deliberately  to  the'  conclusion. that  the 

plant  had  suffered  no  diminution  in  value  in  the  sense  intended 

by  the  statute,  but  was  of  as  much  value  to  the  Company,  and 

was  capable  of  producing  with  the  same  outlay  the  same  amount 

o.f  profit,  as  it  had  been  at  any  former  period. '   The  pAant,  it  will 

be  observed,  was  not  five  and  a  half  years  old  at  the  temiination 

of  the  i)eriod. 

I  am  therefore  disposed  to  refuse  the  appeal,  and  confirm  the 
judgment  of  the  Commissioners.  It  may  be  asked,  in  this  view, 
what  is  the  real  meaning  and  intendment  of  this  12th  section  of 
the  statute?  I  do  not  know  that  I  should  be  able  to  give  a  very 
clear  response  to  that  question  without  more  practical  knowledge 
than  is  disclosed  or  is  to  be  derived  from  this  case.  But  I  can 
understand  that  there  may  be  pliant  deteriorated  after  the  five 
years  by  wear  and  tear  on  which  no  sum  has  been  expended 
for  repairs  or  renewals  within  the  period  of  assessment,  and 
probably  the  Income  Tax  Commissioners  had  felt  themselves 
hampered  before  the  passing  of  the  statute  by  the  very  stringent 
words  of  Schedule  D.  of  the  Act  of  1848.  But  that  is  more 
speculative  than  anything  else.  Meantime,  I  am  not  j^iepared 
to  alter,  and  therefore  I  projiofle  that  we  should  confirm,  the 
judgment  of  the  Commissioners. 

Lord  Oifford. — I  concur  in  the  opinion  which  your  Lordehip 
has  expressed,  and  will  confine  myself  to  a  very  few  additionid 
or  supplementary  observations. 

This  is  an  appeal  against  a  determination  of  the  Special  Com- 
missioners under  the  Income  Tax  Acts  assessing  the  profits  of  the 
Caledonian  Railway  Company  for  the  year  1879-80  at  the  sum 
of  1,323,3041.  The  appeal  to  this  Court  at  the  Court  of  Ex- 
chequer in  Scotland  is  taken  under  the  9th  and  10th  sections  of 
the  statute  37  Yiqt.  c.  16.,  known  as  the  £!ustom6  and  Inland 
Revenue  Act,  1874.  By  the  9th  section  of  that  Act  it  is  made 
competent  to  the  railway  company  or  iparty  assessed,  *'  if  dis- 
'*  satisfied  with  the  determination  of  the  Commissioners,  as*  being 
**  erroneous  in  point  of  law,  to  declare  "  dissatisfaction  therewith, 
and  to  require  the  Commissioners  to  state  and  sign  o  case  for.  the 
opinion  of  the  Court  thereon.  It  is  provided  that  the  case  shall 
set  forth  ''  the  facts  and  the  determination,"  and  that  it  shall  be 
transmitted  to  this  Court  for  decision . 
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^ISSuwAt'  T^^^  tbeae  provisions  it  appeara  that  it  is  only  cm  proper 
Company  «.  questions  of  law  that  there  is  any  appeal  to  this  Comi  as  the 
Bahks.  Court  of  Exchequer  in  Scotland.  All  rewiewi  upon  questions  of 
fact  which  are  to  be  ascertained  by  evidence  of  any  kind  is 
excluded,  review  being  allowed  only  upon  pure  and  proper 
questions  of  law ;  and,  in  order  thai  the  law  and  the  &ct  may  be 
kept  entirely  separate,  it  is  provided  that  the  case  to  be  stated 
by  the  Conimission«rs  shall  *'  set  forth  the  facts  '' — that  is,  shall 
specify  all  the  matters  of  fact  upon  which  the  legal  determina- 
tion proceeds — and  shall  also  set  fcnrth  ''  the  determination  ''-— 
that  is,  the  decision  in  law — ^which  the  Ccmunissionei's  have 
.  pronounced  upon  the  facts  proved  or  admitted  before  them ;  and 
it  is  this  determination,  so  far  as  jwoceeding  upon  grounds  of 
law,  which  alone  is  the  subject  of  appeal  to  this  Ck>urt. 

As  explained  at  the  bar,  the  whole  legal  question  really  turns 
upon  the  legal  im|K>rt  and  effect  of  the  12th  section  of  the  statute 
41  Vict.,  c.  16,  known  as  ''  The  Customs  and  Inland  Bevenue 

Act,  1878/'     This  section  12  provides—''  Notwithstanding  any 

provision  to  the  contrary  contained  in  any  Act  relating  to 
*'  income  tax,  the  Commissioners  for  General  or  Special  Pur- 
''  poses  shall,  in  assessing  the  profits  or  gains  of  any  trade,  manu- 
''  facture,  adventure,  or  concern  in  the  nature  of  trade,  charge- 
*'  able  under  Schedule  (D.),  or  the  profits  of  any  concern  charge- 
*'  able  by  reference  to  the  rules  of  that  schedule,  allow  such 
"'  deduction  as  they  may  think  just  and  reasonable,  as  represent- 
*'  ing  the  diminished  value  by  reason  of  wear  and  tear  during  the 
''  year  of  any  machinery  or  plant  used  tor  the  jmrpbeea  of  the 
*'  concern  and  belonging  to  the  person  or  company  }xy  wh<Mn  the 
'*  concern  is  carried  on."  The  statute  goes  on  to  provide  for 
cases  of  machinery  and  plant  being  let  on  lease  or  otherwise,  or 
held  under  condition  of.  maintenance  in  good  condition,  but  tiie 
substance  of  the  enactment  is  that  in  estimating  profits  deduc- 
tions shall  be  given  for  tear  and  wear  of  {dant  and  machinery — 
that  is,  an  allowance  spread  over  a  reasonable  number  of' years, 
which  will  enable  the  trader  to  keep  up  his  plant,  and  replace  it 
when  it  is  worn  out. 

Now,  the  complaint  of  the  Railway  Company  is  that  they  have 
not  received  allowance  or  deduction  from  profits,  or  have  not 
received  sufficient  allowance  or  sufficient  deduction  from  profits 
for  what  they  call  depreciation  upon  roiling  stock  and  machinery, 
and  they  claim  as  additional  deductions  from  the  estimated 
profits  for  the  year  in  question  either,  first,  a  sum  of  185,391Z.  as 
the  deterioration, of  their  whole  plant  for  the  year  in  question, 
1879-80 — (no  doiibt  this  first  claim  was  given  up  at  the  bar,  but 
it  is  important  to  keep  in  view  that  in  the  case  before  us  this 
<*laim  stands  on  the  same  footing  as  the  alternative  dlaim,  which 
is  alternatively) — second,  deduction  of  a  sum  of  49,3442.  being 
4^  per  cent,  of  the  cost  of  additional  new  plant  added  during  the 
last  five  and  a  half  years.  The  question  of  law  sought  to  be 
raised  by  the  Railway  Company  is,  whether  they  are  entitled  in 
point  of  law  to  deduction   from   the  assessed  amount  of  their 


VNDBR  THB  Taxb8  Mahagsmsnt  Act,  1880.  499 

income  and  profits  of  one  or  other  of  the  aboTe  snnui  in  respect  ^^^''^^^ 
(I  take* the  words  of  the  Act)  **  of  the  diminished  Talne  by  reason  oonrAiiTV 
''  of  wear  and  tear  durinc^  the  year  of  their  machinery  or  plant."      Banks. 

The  statute  requires  that  the  diminished  value  shall  be  occa-        

sioned  by  reason  of  wear  and  tear,  and  it  must  be  wear  and  tear 
'^  during  the. year  "  in  question. 

XoWy  the  first  jioint  to  observe  is  that  this  special  case  does  not 
state  what  the  diminished  value  of  the  plant  is  by  reason  of  wear 
and  tear  during  the  year  in  question.  This  is  a  question  of  fact, 
and  was  a  question  for  the  CommissionerB,  and  not  for  this 
Court,  and  so,  even  if  the  Bailway  Company  are  entitled  in  law 
to  aii  estimated  deduction  for  wear  and  tear  there  are  no  mate- 
rials before  the  Court  for  fixing  such  deduction,  and  the  reason 
of  this  is  obvious.  The  Speciid  Commissicmers,  at  the  instance 
of  the  Bailway  Company,  or  at  least  with  their  consent,  have 
fixed  the  deduction  for  wear  and  tear  on  a  different  principle 
altogether  from  that  contemplated  in  the  Act  of  1878.  Instead 
of  attempting  to  fix  '^  diminished  value  by  reason  of  wear  and 
''  tear  during  the  year,''  they  have  allowed  the  Company  deduc- 
tion of  the  actual  sums  exx>ended  by  them  for  repairs  and  re- 
newals, amounting  to  253,3891.,  and,  as  it  is  stated  and  certified 
by  the  Bailway  Company  themselves  that  by  the  expenditure  of 
this  sum  the  whole  plant  has  been  maintained  in  good  working 
order  and  repair  this  sum  may  fairly  be  taken  as  making  up  the 
whole  deterioration  which  the  wear  and  tear  of  the  year  has 
occasioned.  The  view  taken  by  both  parties  seems  to  me  to  have 
been  fair  and  reasonable.  Instead  of  the  Commissioners  guessing 
at  probable  deterioration,  by  taking  per-centages  or  round  sums, 
which  is  necessarily  a  rough  mode  of  getting  at  the  result,  they 
have  taken  tho  Company's  own  plan  of  calculation,  namely, 
taking  the  actual  sums  expended  in  repairing  and  renewing  the 
plant,  and  this  although  the  renewed  plant  was  better  and  more 
expensive  than  that  which  was  worn  out.  This  is  perfectly  fair, 
and  the  plan  over  a  series  of  years  will  be  perfectly  equitable. 
The  Caledonian  Bailway  is  a  continuing  Company  with  per- 
petual duration,  and  if  it  receives  deductions  over  a  series  of 
J  ears  for  the  actual  expense  of  repairs  and  renewals,  so  as  to 
eep  up  its  plant  in  undiminished  efficiency  this  will  be  better 
than  any  mere  guess  or  estimate  which  the  Commissioner  could 
make.  The  Bailway  Company  will  get  deduction  for  their 
actual  expenditure,  instead  of  a  mere'  estimate  of  what  their  ex- 
penditure would  probably  be.  At  all  events  this  is  the  view  upon 
which  the  assessment  has  been  made,  and  there  are  no  materials 
for  throwing  this  assessment  aside  and  making  it  up  anew  upon 
another  principle.  The  Bailway  Company  themselves  do  not 
complain  of  this.  They  accept— indeed  it  appeared  from  the 
argument  that  they  asked— deduction  of  the  whole  cost  of 
repairing  and  renewing  their  plant,  and  this  has  been  allowed, 
and  they  decline  to  go  back  upon  this,  but  they  ask  an  additional 
deduction  on  a  different  principle  altogether,  an^  they  claim 
both  deductions  cumulatively. 
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^^^i^^y  It  seems  to  me  quite  clear,  as  the  Commissionen  obeerye,  that 
CoMFAMT*.  the  Bailway  Company  cannot  get  deduction  for  deterioration 
twice  OTor — ^first,  by  deducting  the  actual  npenses  of  repair  and 
renewal,  and  then  by  deducting  an  additional  estimate  sum  for 
the  same  thing.  Nor  will  it  do^  as  tiie  Bailway  Company  urge, 
to  make  a  distinction  between  old  and  new  pumt,  and  to  deal 
with  the  old  plant  in  one  way  and  with  the  new  in  another.  I 
think  the  same  principle  must  be  applied  to  both. 

Still  further,  the  assessment  has  been  made  in  entire  accord- 
ance with  the  Bailway  Company's  own  accounts.  In  striking 
their  annual  profits  so  as  to  fix  the  sum  divisible  as  dividend,  the 
Bailway  Company  have  gone  ujion  actual  eizpenditure,  and  not 
upon  a  mere  estimate  of  probable  wear  and  tear.  I  see' no  reason 
why  the  income  tax  to  Gk>vemment  should  not  be  fixed  upon 
the  same  principle  as  that  which  determines  the  dividend  to  the 
proprietors,  and  prima  facie  it  seetns  very  anomalous  that  the 
Bailway  Company  implies  the  admission  that,  for  the  year  in 
realised  a  certain  sum  of  profit,  which  they  propose  to  divide  as 
dividend,  and  should  yet  maintain,  as  in  a  question  of  taxation, 
that  their  real  profit  is  a  much  less  sum.  The  contention  of  the 
Bailway  Company  implies  the  admission  that  for  the  year  in 
question,  they  are  paying  dividend  to  some  extent  out  of  capital. 
Surely  no  complaint  can  be  made  if  the  Bailway  Company  pay 
income  tax  only  upon  what  they  themselves  divide  as  dividend  or 
net  profit,  and  upon  which  they  get  back  or  retain  from  their 
shareholders  precisely  the  income  tax  which  they  have  paid. 

At  all  events,  I  am  perfectly  dear  that  this  case  does  not 
contain  the  materials  necessary  to  enable  the  Court  to  interfere 
with  the  determination  of  the  Commissioners.  For.  example, 
-there  is  no  finding  in  point  of  fact  of  what  the  average  life  of  the 
plant  is,  but  a  mere  statement*  by  the  Bailway  Company  that  it 
was  about  22  years,  but  if  a  slump  or  estimated  deterioration  is 
to  be  taken,  fotfnded  upon  the  life  of  the  plant,  this  life  of  the 
plant  must  be  found  as  a  matter  of  fact  by  the  Commissioners. 
Indeed  ike  Commissioners  must  themselves,  in  the  case  supposed, 
fix  in  figures  the  deduction  for  wear  and  tear  for  th^  year.  This 
they  have  not  done,  and  they  were  never  asked  to  do  so.  With- 
out such  finding  the  Court  cannot  give  effect  to  the  claim. 

The  statute  seems  to  regard  detericnration  from  wear  and  tear 
during  the  year  as  the  true  criterion,  and  this  answers  another 
objection  of  the  Bailway  Company,  that  upon  new  or  added  plant 
there  is  little  deterioration  during  the  first  five  and  a  half  years 
of  its  existence.  If  this  be  so,  then  the  statute  only  allows  little 
deduction.  It  is  actual  deterioration  only  that  is  to  be  taken 
into  account. 

On  the  whole,  I  am  for  affirming  the  determination  of  the 
Commissioners.  If  the  Bailwa>  Company  want  the 'assessment 
made  upon  a  different  principle — ^that  is,  upon  estimated  wear 
and  tear,  and  not  upon  actual  wear  and  tear — they  must  be  en- 
iitled  to  insist  on  this  last.     Counsel  at  the  bar  stated  that  they 
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did  not  eeek  to  open  up  the  MseMmmt  altogethec,  but  only^^J^]^!^ 
claimed  an  additional  deducticm.    If  the  principle  oi  the  statute  ooii pamt  t. 
of  1878  ifi  Bought  to  be  applied  I  think  the  whole  aeeesement      Bavki. 
must  be  reviewed,  and  the  question  raised  in  a  diJIerent  form.     I 
would  humbly  suggest  for  ue  consideration  of  the  Bailway  CSom- 
imny,  however^  whether  the  actual  expenditure  will  not  give  a 
more  equitable  result  ihan  any  mere  estimate  could,  especiidly  as 
-the  actual  cost  is  the  criterion  adopted  in  their  own  accounts. 


Lord  Taung  concurred. 

The  Court  dismissed  the  appeal. 


No.  58. — ^Ih  THB  GounT  69  Afpbax.. 
May  9  and  10,  1881. 


GxLBBBTSOK  and  others  «.  Fbbgussok  (Surreyor  of  Taxes). 


Income  Tarn.    Foreign  dMdendi.     The  dMdendi  of  a  foreign  Qxlbbbtsov 
hank  are  payable  either  at  itt  London  ageney  or  abroad^  at  the 
option  of  the  Shareholder.  The  agenoyreceiveM  no  remUtanee  frofn 
-abroad  to  pay  the  divtdendt  claimed  in  London^  becauie  it  holds  in 
itt  hands  the  agency  profiti,  and  these  aire  sufficient  for  the  purpose. 

Held,  tAot  the  London  paid  dividends  aire  entrusted  to  theagency 
for  payrnent  unihin  the  meaning  of  section  10, 16  ^  17  Vict.  c.  34.; 
but  in  assessing' the  dividends  an  allowance  should  he  granted  in 
respect  of  that  portion  which  arises  frofn  the  previously  taxed 
profits  of  the  English  agency. 


CASE. 

Stated  for  the  opinion  of  the  Court  by  the  Commissionera  for 
the  Special  Purposes  of  the  Income  Tax  Acts  under  the. 
Act  37  &  38  Vict.  c.  16.  as  to  Inccmie  Tax  assessed  under 
Schedule  D. 

1.  The  question  for  the  opinion  of  the  Court  is  whether  any 
portion  of  the  profits  made  out  of  the  United  Kingdom  by  a 
Turkish  Corporation  carrying  on  business  in  Constantinople, 
London,  and  elsewhere,  under  the  name  of  the  Imperial  Ottoman 
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GiLBBKnoir  Bank,  and  not  actually  pemitled  to  the  United  Kingdom,  la,  aa 
FBMV8BOV.  P'^fi^i  o^  M  forming  part  of  diiddends  paid  in  the  United 
—  '  Kingdom,  the  subject  of  aesessment  to  income  tax  under 
Sch^ule  D.  of  the  Act  16  &  17  Vict.  c.  34.  in  the  ciicumetanoes 
herein-after  appearing,  and,  if  any,  then  whether  either  of  the 
assessmentB  for  the  year  1874-76,  which  haye  been  made  by  the 
Commiaeionen  for  Special  Purposes  on  the  appellant  has  been 
made  upon  the  right  principle  or  upon  what  pnnciple  an  aesoso 
ment  should  haye  bem  made. 

2.  The  Commissioners  for  Special  Purposes  conoeiye  that  it 
is  convenient  and  advisable  to  set  forth  in  the  fbnst  instance  the 
enactments,  or  the  substance  of  the  enactments,  which  have  an 
especial  bearing  upon  the  question. 

3.  By  the  Act  16  &  17  Yict.  c.  34  certain  duties  are  granted 
to  Her  Majesty  upon  profits  arising  from  property,  ^ofessions, 
trades  and  offices  (inter  alia),  section  2. 

SCHBDULB    D. 

For,  and  in  respect  of  the  annual  profits  or  gains  arising  or 
accruing  to  any  person  residing  witiiin  the  United  Kingdom, 
from  any  profession,  trade,  employment,  or  vocation,  whether  the 
same  shall  respectively  be  carried  on  in  the  United  Kingdom 
or  elsewhere. 

And  for  and  in  respect  of  the  annual  profits  €fr  gains  arising 
or  accruing  to  any  jierson  whatever,  whether  a  subject  of  Her 
Majesty  or  not,  although  not  resident  in  the  United  Kingdom, 
from  any  profession,  trade,  employment,  or  vocation  exercised 
within  the  United  Kingdom. 

[Paragraphs  4  to  IS  of  the  ca$e  cite  the  following  provisions  of 
the  Income  Tax  AcU :— 16  4*  17  Vict.  c.  34.  s.  6;  6 1*  6  Vict.  c.  36. 
ss.  23,  40,  41,  44,  51,  53,  54,  100  (Schedule  Z>.),  Rules  1  and  2 
of  the  first  case,  and  No.  3  of  the  rules  apply  to  the  first  and 
second  cases,  111,  113,  118,  and  nine  following  sections,  131,  132 » 
and  192.] 

19.  By  the  Act  5  &  6  Yict.  c.  80.  s.  2  all  persons  entrusted 
with  the  payment  of  annuities  or  any  dividends  or  shares  of 
anniiitieH  payable  out  of  the  revenue  of  any  foreign  state  to  any 
persons,  corporations,  companies,  or  societies  in  Great  Britain,  or 
actinf?  therein  as  agents  or  in  any  other  character,  shall  without 
further  notice  or  demand  thereof,  deliver  or  cause  to  be  delivered 
into  the  head  office  for  stamps  and  taxes  in  England  an  account 
in  writing,  containing  the  names  and  residences,  and  a  descrip- 
tion of  the  annuities,  dividends,  and  shares  entrusted  to  them  for 
payment,  within  one  calendar  month  after  the  same  shall  have 
been  required  by  public  noj;ice  in  the  "  London  Gazette,"  and 
shall  also  on  demand  by  the  inspector  authorised  for  that  pur- 
pose by  the  Commissioners  of  Stamps  and  Taxes  deliver  or  cause 
to  be  delivered  to  him  for  the  use  of  the  said  Commissioners  for 
Special  Purposes  true  and  perfect  accounts  of  the  amount  of 
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ihe  aiiniiities,   dividends,   and  shares  payable  by   them  respec-  ^"^^^^^^o" 
tirely,   and  the  said  Commissioners  for  Special  Purposes  shall  Feboussom. 

make  an  assessment  thereon,  giving  notice  of  the  amount  of  such        

assessment  to  the  respective  persons  intrusted  with  such  pay- 
ments, who  shall  respectively  pay  the  duty  on  the  said  annuities, 
dividends,  and  shares  on  behalf  of  the  persons,  corporations,  and 
companies  entitled  unto  the  same  out  of  the  moneys  in  their 
hand.s. 

20.  By  the  Act  16  ft  IT  Vict.  c.  34.  s.  10  the  provisions  of 
the  Jast-mentioned  Act  for  the  assessing  and  charging  the  duties 
on  dividends  ahd  shares  of  annuities  payable  out  of  the  revenue 
of  any  foreign  State  shall  be  extended  to  the  assessing  and 
charging  of  the  duties  by  the  now  stating  Act,  granted  as  well 
on  such  dividends  and  shares  of  annuities  as  aforesaid  as  on  all 
interest,  dividends,  or  other  annual  payments  payable  out  of  or 
in  respect  of  the  stocks,  funds,  or  shares  of  any  foreign  company, 
society,  adventure,  or  concern,  or  in  respect  of  any  securities 
given  by  or  on  account  of  any  such  company,  society,  adventures, 
or  concern,  and  which  said  interest,  dividends,  or  annual  pay- 
ments have  been  or  shall  be  intrusted  "to  any  person  in  the 
United  Kingdom  for  payment  to  any  persons,  corporations,  com- 
panies, or  societies  in  the  United  Kingdom,  and  all  persons 
intrusted  with  the  payment  of  any  such  interest,  dividends,  or 
other  annual  payments  as  aforesaid  m  the  United  Kingdom,  or 
acting  therein  as  agents,  or  in  any  other  character,  shall  do  and 
perform  all  such  act«,  matters,  and  things  in  order  to  the 
assessing  and  charging  and  paying  of  the  said  duties  on  all  such 
interest,  dividends,  and  other  annual  payments  as  aforesaid,  as 
by  the  said  Act  of  5  ft  6  Vict.  c.  80.  persons  intrusted  with  the 
payment  of  annuities  of  any  dividends  or  shares  of  annuities  are 
required  to  do  and  perform. 

21.  By  a  series  of  subsequent  Acts  the  duties  of  income  tax 
granted  by  the  Act  16  ft  17  Vict.  c.  34.  have  been  continued  at 
various  rates  until  the  present  time.  The  Act  imposing  the  duty 
for  the  year  ending  on  the  5th  April,  1875,  was  the  Customs  and 
Inland  Hevenue  Act,  1874  (37  ft  38  Vict.  c.  16.). 

22.  Towards  the  close  of  the  year  1862  the  Ottoman  Bank  of 
London,  which  was  a  banking  Company  established  in  London, 
and  carrying  on  business  there  with  a  branch  at  Constantinople, 
arranged  to  transfer  its  business  to  the  Imperial  Ottoman  Bank, 
which  was  a  Turkish  corporation  incorporated  according  to  the 
laws  of  Turkey  by  a  firman  of  the  Sultan. 

23.  The  transfer  of  the  business  was  completed  in  the  begin- 
ning of  the  year  1863  by  the  issue  of  shares  in  the  capital  of 
the  Imperial  Ottoman  Bank  to  the  amount  of  250,000/.  to  the 
shareholders  of  the  Ottoman  Bank  of  London,  and  the  businesp 
in  London  of  the  Imperial  Ottoman  Bank  as  bankers  was  then 
commenced  in  London  under  the  management  of  the  London 
members  of  the  committee,  herein-after  referred  to,  in  the 
premises  theretofore  occupied  by  the  Ottoman  Bank  of  London ; 
the  remainder  of  the  capital  was  subscribed  in  Constantinople, 

B 
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GiLsmnov  p^pig^  London,  and  other  places.     Immediately  on  the  formation 
FBBoiTflBov.  of  the  Imperial  Ottoman  Bank  preparations  were  made  to  com- 

mence  business  in  Constantinople,  and  it  actually  commenced 

business  there  on  the  1st  June,  ]86t5. 

24.  The  affairs  of  the  Imperial  Ottoman  Bank  (herein-after 
called  the  bank)  were  then  and  until  the  17th  February,  1875, 
continued  to  be  regulated  by  a  concession  from  the  GkiTemment 
of  Turkey  and  certain  statutes.  A  new  concession  was  granted, 
and  new  statutes  were  passed  on  the  last-mentioned  day,  but  the 
position  of  the  bank,  so  far  as  the  question  in  this  case  is'  con- 
cerned, is  not  therein  affected.  A  translation  of  the  original 
concession  and  statutes  will  be  found  in  the  Appendix  to  this 
case. 

25.  By  the  original  concession  the  bank  is  a  State  bank  for  the 
Ottoman  Empire,  and  is  established  subject  to  the  general  laws 
of  the  Empire,  with  its  seat  fixed  at  Constantinople,  and  power 
to  establish  branches  and  agencies  at  other  places,  and  it  is  pro- 
vided that  the  bank  shall  be  administered  at  Constantinople  by 
a  board  of  two  or  three  members,  and  a  council  of  administra- 
tors of  three  members,  both  to  be  named  by  a  committee,  chosen 
by  the  London  and  Paris  founders,  and  this  committee  is  to  have 
power  in  conformity  with  the  statutes  to  guide,  control,  and 
superintend  the  operations  of  the  bank. 

26.  By  the  statutes  above  referred  to  it  is  declared  that  the 
bank  is  formed  for  the  purpose  of  carrying  into  effect*  the  pri- 
vilege of  the  bank  as  defined  in  the  concession,  and  the  opera- 
tions to  be  undertaken  are  defined  in  accordance  with  the  con- 
cession. The  capital  of  the  bank  is  divided  into  shares  of  500 
francs,  or  20/.  each,  and  the  liability  of  the  shareholders  ia 
limited  to  the  amount  of  their  shares.  There  is  no  register  of 
shares,  but,  according  to  the  provisions  of  the  statutes,  all  the 
certificates  of  shares  are  made  out  to  bearer,  and  the  shares 
themselves  are  transferable  by  ddivery  of  the  certificates,  and 
the  dividends  payable  thereupon  are  repayable  at  the  option  of 
the  holders  at  Constantinople,  Paris,  or  London  by  means  of 
coupons  attached  to  the  certificates. 

27.  By  the  statutes  the  administration  of  the  bank  in  Con- 
stantinople is  confided  to  a  director  general,  one  or  two  assistant 
directors,  and  a  council  of  administration  of  three  directors. 
These  are  appointed  by  a  committee  of  from  20  to'  25  mer^bers, 
of  whom  10  at  least  must  be  English,  or  resident  in  England, 
and  10  at  least  French,  or  resident  in  France,  and  each  member 
of  the  council  and  of  the  committee  must  deposit  in  the  treasury 
of  the  bank  100  shares  therein,  which  are  to  remain  unalienable 
(hiring  his  continuance  in  office.  This  committee  has  the  general 
guidance,  control,  and  superintendence  of  the  operations  of  the 
ht^nk,  and  its  members  are  elected  by  the  general  meeting  of 
shareholders.  The  statutes  further  require  that  the  committee 
shall  meet  four  times  a  year  alternately  in  London  and  Paris, 
and  the  committee  has,  in  fact,  met  and  still  does  meet  some- 
times in  London  and  sometimes  in  Paris.     The  execution  of  the 
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decisioxis  of  the  committee  and  the  more  immediate  sujieTyision  Oix*Bamov 
of  the  aftuTB  of  the  hank  ia  asaigned  nnder  the  statutes  to  a  sub-  ]rnouaMnr. 

committee  appointed  by  a  general  committee,  consisting  of  eight        

members,  of  whom  fonr  are  chosen  from  tiie  English  and  four 
from  the  French  section  of  the  general  committee. 

28.  It  is  provided  by  the  statutes  that  the  English  members 
of  the  committee  shall'  be  charged  under  the  control  of  the  sub- 
committee with  the  management  of  the  London  Agency  of  the 
bank,  and  since  the  early  part  of  1863,  when  the  business  of  the 
bank  in  London  commenced  until  the  presoit  time,  the  London 
business  of  the  bank,  being  the  ordinary  business  of  bankers, 
haa  been  carried  on  under  the  management  of  the  English 
members  of  the  committee  in  premises  in  the  City  of  London. 

29.  It  is  provided  by  the  statutes  that  the  annual  general 
meetings  of  the  shareholders  in  the  bank,-  and  all  extraordinary 
general  meetings,  shall  be  held  at  such  places  as  the  committee 
shall  fix,  and  at  the  annual  general  meetings  the  report  of  the 
committee  on  the  state  of  alEairs  of  the  bank  is  received,  the 
accounts  are  discussed,  approved,  or  rejected,  the  dividends  are 
fixed  and  declared,  and  m«nbers  of  the  committee  are  elected. 
The  general  meetings  have  in  fact  always  been  and  still  are  held 
in  London. 

30.  According  to  the  translation  of  the  statutes  furnished  to 
the  Commissioners  for  Special  Purposes  Articles  41  and  42  of 
these  statutes  are  in  the  terms  following: — 

*'  Article  41.  At  the  end  of  each  of  the  Company's  years  a 
general  inventory  of  the  assets  and  liabilities  is  drawn  up 
by  the  sub-<x>mmittee  and  confirmed  by  the  committee. 
The  accounts  are  submitted  to  the  gencmd  meeting,  who 
approves  or  rejects  and  fixes  the  dividends  after  having 
heard  the  report  of  the  commiiiee. 

^'  Article  42.  The  net  proceeds  after  deducting  all  expenses 
constitute  the  profits.  Out  of  these  profits  there  is  taken, 
in  the  first  instance,  annually — 

**  1st.  Five  per  cent,  on  the  capital  of  the  shares  issued 
to  .be  distributed  among  the  shareholders  by  way  of 
dividend  on  account. 

'^  2nd.    Ten  per  cent,  of  the  inofits  for  the  reserve  fund. 

**  The  surplus  is  divided  in  the  proportions  ofi  nine->tenths  for 
the  shares  by  way  of  dividend,  the  remaining  one-tenth  is 
divided  into  moieties,  of  which  one.  is  for  the  founders  and 
the  other  for  the  members  of  the  committee  and  the  admini- 
strative council. 

**  The  part  coming  to  the  founders  in  the  division  of  the  annual 
profits  and  in  the  reserve  fund  shall  be  in  the  proportions 
fixed  by  their  private  agreements  represented  by  special 
certificates  whose  form  the  committee  shall  determine;  the 
payment  of  the  dividends  voted  by  the  general  meeting  is 
made  at  the  times  fixed  by  the  committee." 
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OoBBBTtoir      31.  In  relatioD  to  an  assessmeDt  in  respect  of  the  profits  and 
Fngmoir.  gains  of  the  bank  for  the  year  ending  5th  April,  1S729  it  was 

contended  on  the  part  of  the  Commissioners,  of  Inland  Revenue 

that  the  bank  as  a  x>erson  residing  in  the  United  Sangdnn  was 
bcmnd  under  the  Income  Tax  Acts  to  make  a  return  in  respect 
of  all  its  annual  profits  and  gains,  whether  made  in  the  United 
Kingdom  or  elsewhere,  and  was  chargeable  to  income  lax 
thereon  under  Schedule  D.,  but  upon  a  special  case  stated  to 
test  the  validity  of  that  contention  the  Court  of  Exchequer  held 
that  the  bank  could  not  be  regarded  as  residing  in  the  United 
Kingdom. 

The  case  is,  the  ''Attorney-General  v.  Alexander  and  others/' 
and  is  reported  in  Law  Reports,  10  Exchequer,  page  20. 

32.  On  or  about  the  16th  day  of  Noyember,  1875,  two  retuma 
for  income  tax  for  the  year  ending  the  5th  of  April,  1875,  were 
made  by  the  appellant,  one  being  in  respect  of  the  English 
profits  of  the  bank,  and  the  other  being  in  respect  of  the 
diyidends  of  the  bank. 

The  return  in  respect  of  the  English  profits  was  as  follows:  — 

''The  Imperial  Ottoman  Bank  (London  Agency.) 

"  Return  for  income  tax  on  English  profits  for  the  year  1874-75. 

"  I  hereby  on  behalf  of  myself  and  the  other  persons  consti- 
tuting the  London  Agency  of  the  Imperial  Ottoman  Bank  made 
the  following  returns  in  respect  of  the  assessment  to  be  made 
for  income  tax  under  Schedule  D.  for  the  year  ending  5th  April, 
1875. 

"  The  London  Agency  act  in  the  character  of  agents  for  the 
Imperial  Ottoman  Bank,  which  resides  at  Constantinople,  in  the 
Empire  of  Turkey. 

"  The  said  London  Agency  consists  of  the  following  persons:  — 

"  Mr.  James  Alexander,  10,  King's  Arms  Yard,  E.C. 
"The  Honourable  Thomas   Charles   Bruce,   42,    Hill   Street, 

Berkeley  Square. 
"  Mr.  George  Thomas  Clark,  Dowlais,  Merthyr. 
"  Sir  William  Richard  Drake,  46,  Parliament  Street,  S.W. 
"Mr.  Edward  Gilbertson,  8,  Upper  Phillimore  Gardens,  W. 
"  Mr.  Pascoe  Dupre  Grenfell,  Bartholomew  House,  E.C. 
"Sir  Charles  Henry  Mills,  Bart.,  67,  Lombard  Street,  E.C. 
"  Mr.  Lachlan  Mackintosh  Rate,  60,  Threadneedle  Street,  E.C. 
"  Mr.  John  Stewart,  13,  Curson  Street,  May  Fair,  W. 

"  The  amounts  of  profits  and  gains  accruing  to  the  bank  from 
the  trade  of  banker  exercised  within  Great  Britain,-  viz.,  at 
London,  for  the  year  ending  5th  April,  1875,  computed  on  a  just 
and  fair  average  of  three  years  ending  the  31st  December,  1873, 
the  last-mentioned  day  being  the  day  on  which  the  accounts  of 
the  said  bank  have  been  usually  made  up,  is  81,477/.  14«.  8d. 

' '  The  London  Agency  of  the  bank  do  not  make  any  return  of 
the  profits  accruing  to  the  bank  from  business  carried  on  by  the 
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bank  ebewhere  than  in  the  United  Kingdom,  the  Court  of  Ex-  C^uAimov 
chequer  having  decided  that  each  profits  are  not  chargeable. 

**  I  declare  that  the  foregoing  declaration  is  true,  and  that 
the  same  is  fully  stated  upon  evezy  description  of  jNroperty  and 
profits  in  respect  of  which  the  London  Agency  is  chargeable 
under  Schedule  D.-  of  5  A  6  Vict.  c.  36.,  estimated  to  the  best 
of  my  judgment  and  belief  according  to  the  directions  and  rules 
of  the  Acts  relatinir  thereto. 


''  The  London  Agency  desire  to  be  assessed  upon  this  return 
by  the  Special  Commissioners  of  Income  Tax. 

''  Dated  this  16th  day  of  Norember,  1875. 

''  E.  OlLBSBTSON." 

The  return  in  respect  of  the  dividends  of  iho  bank  was  as 
ioUows: — 

"  The  Imi>erial  Ottoman-  Bank  (London  Agency). 

**  Return  of  amount  of  dividends  chargeable  to  income  tax 
under  16  ft  17  Vict.  c.  34.  s.  10  fdr  the  year  1874-75. 

'*  In  pursuance  of  the  demand  of  Mr.  J.  Mayhew,  the  inspector 
authorised  for  that  purpose  by  the  Commissioners  of  Inland 
Revenue,  and  in  pursuance  of  the  statute  16  ft  17  Vict.  c.  34 
s.  lOy  I  hereby,  on  behalf  of  myself  and  the  other  persons 
constituting  the  London  Agency  of  the  Imperial  Ottoman 
Bank,  deliver  to  the  said  Inspector,  for  the  use  of  the  Com- 
missioners for  Special  Purposes  mentioned  in  the  said 
schedule,  the  underwritten  account,  being  a  true  and  perfect 
account  of  the  matters  and  things,  of  which  an  account  is 
required  to  be  delivered  -by  the  above-mentioned  section, 
for  the  year  ending  5th  April,  1875;  that  is  to  say, 

**  There  were  no  interest,  dividends,  or  other  annual  payments 
payable  out  of  or  in  respect  of  the  stocks,  funds,  or  shares 
of  the  said  Imperial  Ottoman  Bank,  and  (within  the  mean- 
ing of  the  said  Act)  intrusted  to  the  said  London  Agency 
for  payment  to  persons,  corporations,  companies,  or  socie- 
ties, in  the  United  Kingdom,  and  payable  by  the  said 
London  Agency,  for  the  year  ending  5th  April,  1875. 

''  Dated  this  16th  day  of  November,  1^5. 

"  E.    GlLBEBTSON.** 

33.  The  appellant  who  signed  the  above  returns,  and  the  other 
nine  persons  therein  named  or  referred  to,  and  who  are  therein 
described  as  the  London  Agency,  were  and  are  the  English 
members  of  the  committee,  and  charged  with  the  management 
of  the  London  Agency  of  the  bank. 

34.  Before  and  at  the  time  when  the  above  returns  were  trans- 
mitted to  the  surveyor  of  taxes  (the  respondent)  the  secretary  of 
the  Ijondon  Agency  furnished  a  statement,  showing  how  the  sum 
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^OMmmoM  of  81,4771.  14«.  8d.,  mentioned  in  the  leturn  in  xeipect  of  tbe 

f>tMiinMni.  Ei^glisi^    profits,    wu    amTed    at,    raeh    statemoit    being  as 
— T-       follows: — 

The  English  profits  for  the  year  ending — 

£      «.  d. 

31st  December  1871,  were        69,118    1  0 

1872                 76,070  18  10 

ff              xoTo                      •••          •••          •••     9879^^44     4  4 


3)244,433    4    2 


Return  for  1874^   ...    81,477  14    8 

and  a  fnrtiier  statement  of  the  amounts  of  dividends  paid  in 
England  ont  of  the  profits  of  the  bank  in  the  course  of  the 
financial  years  1871-72,  1872-3,  1873-4,  and  1874-75,  and 
such  amounts  were  thereby  shown  to  be  respectirely 
164,3441.  10#.,  180,6942.  10#.,  169,0811.  2#.,  and  98,3221.  lOt.  It 
was  also  thereby  shown  that  in  -the  year  1871-72  there  was  in  the 
hands  of  the  London  Agency  money  deriyed  from  profits  made 
in  England  amounting  to  69,118Z.  1#.,  which  the  agency  applied 
towards  pa3rment  of  the  said  diyidends,  and  that  the  amount  to 
make  up  the  said  sum  of  164,3442.  lOtf.,  vis.,  95,2261.  9#.,  was  re- 
mitted from  abroad  out  of  the  foreign  profits  of  the  bank;  that 
in  the  year  1872-73  the  amounts  so  applied  and  remitted  respec- 
tively  were  76,0701.  18f.  10<I.,  and  113,6231.  lU.  2d. ;  that  in  Ae 
year  1873-74  the  amounts  so  applied  and  remitted  respectiTelj 
were  99,2442.  4t.  4d.  and  69,8362.  17«.  &!.,  and  that  in  the  year 
1874-75  the  amount  of  English  profits  being  in  excess  of  the 
amount  required  for  the  diyidends  payable  in  England  no  remit- 
tance from  abroad  out  of  foreign  profits  were  required  or  made 
towards  payment  of  the  said  sum  of  98,3222.  10#. 

The  secretary  also  furnished  copies  of  the  annual  reports  for 
the  years  1871,  1872,  1873,  and  1874,  which  will  be  found  in 
the  Appendix  to  this  case. 


35.  The  Commissioners  for  Special  Purposes  in  the  first  in- 
stance made  an  assessment  for  the  year  1874-75  (herein-after 
called  the  assessment  on  English  profits)  in  respect  of  the  profits 
of  the  bank  upon  the  sum  of  81,4772.  14«.  8d.  for  the  Englidi 
profits  in  conformity  with  the  return,  and  duty  was  charged  upon 
that  sum  accordingly.  This  assessment  was  not  objected  to,  and 
no  question  arises  upon  it. 

The  (Commissioners  then  proceeded  to  consider  the  return  in 
respect  of  the  dividends  of  the  bank,  and  were  of  opinion  that 
in  making  that'  return  the  appellant  had  taken  an  erroneous 
view  of  the  liability  of  the  English  Committee  with  reference  to 
the  pi^oyisions  of  section  10  of  the  Act  16  A  17  Vict.  c.  34.,  and 
having  no  information  as  to  the  proportion  of  the  said  sum  of 
98,3222.  10«.  paid  in  dividends  in  England  in  the  year  1874-75 
which  represented  English  profits,  and  had  been  included  in  the 
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assessment  on  English  profits,  they  made  an  assessment  (herein-  C^iiaektsok 
after  called  the  assessment  on  dividends)  upon  the  whole  of  the  FoaussoK 
said  sum  of  98,3222.  10*.  

In  giving  notice  to  the  appellant  of  the  assessment  on  divi- 
dends the  Commissioners  left  the  English  members  of  the  com- 
mittee to  prove  upon  appeal  what  amount  should  be  deducted  as 
having  been  included  in  the  assessment  on  the  English  profits. 

36.  The  appellant  on  behalf  of  the  English  members  of  the 
committee  of  the  London  Agency  appealed  against  the  assess- 
ment on  dividends  to  the  Commissioners  for  Special  Purposes, 
and  upon  the  hearing  of  the  appeal  on  the  14th  day  of  January, 
1876,  it  was  stated  by  the  Commissioners  that  in  case  section  10 
of  the  Act  16  A  17  Vict.  c.  34.  was  inapplicable  to  the  bank, 
or  did  not  in  circumstances  warrant  any  assessment  on  dividends, 
they  should,  under  the  authority  vested  in  them  by  law,  make 
an  assessment  under  the  provisions  of  the  third  rule  applicable 
to  the  two  first  cases  of  Schedule  D.,  in  section  100  of  the  last- 
mentioned  Act  in  addition  to  the  assessment  on  English  profits 
so  afl  to  cover  the  foreign  profits  of  the  bank  to  the*  extent  to 
which  in  the  opinion  of  the  Commissioners  they  were  liable  to 
income  tax.  It  was,  therefore,  arranged  between  the  Commis- 
sioners and  the  appellant  that  the  hearing  of  the  appeal  si  .>uld 
be  adjourned,  and  that  the  Commissioners  should  forthwith  make 
such  assessment  in  respect  of  foreign  profits  as  they  should  think 
proper  as  an  alternative  assessment,  and  that  an  appeal  there- 
from, and  the  previous  appeal  so  adjourned,  should  come  on  for 
hearing  on  the  same  day. 

37.  On  the  20th  day  of  January,  1876,  the  Commissioners  for 
Special  Purposes  made  an  assessment  (herein-after  called  the 
assessment  on  general  profits)  upon  the  sum  of  115,935!.,  which 
they  ascertained  to  be  the  amount  on  an  average  of  the  three 
preceding  years  of  the  proportion  of  the  foreign  profits  distri- 
buted in  dividends  in  England,  and  which  sum,  with  the  addi- 
tion of  the  said  sum  of  81,477Z.  lis,  8<2.,  the  amount  of  the 
assessment  on  English  profits,  amounted  to  a  total  assessment  in 
respect  of  profits  of  197,412Z.  14s.  8J, 

The  way  in  which  the  Commissioners  arrived  at  the  foregoing 
result  is  shown  by  the  following  statement  of  account :  — 

£ 
1871.     Total  dividend  paid  in  England  and  abroad     273,375 

Dividend  paid  in  England 164,344 

English  profits  69,118 

As  273,375   :  69,118   :    :   164,334   :  41,651     ^. 
Subtract  the  4th  term       41,551 
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.t:..-^-  Portion    of    English    di- 

yidend      comiMMod      of 
foreign  profits              ...  122,793 
English  profits     69,118 


PEBOUBBOir. 


Total  profits  assessable  ...  191,911 

~~~  £ 

1872.    Total  dividend  paid  in  England  and  abroad    28-3,500 


Dividend  paid  in  England 189,694 


English  profits  ...       76,070 


As  283,600   :  76,070   :    :   189,694   :  60,899 
Subtract  4th  term  50,899 


Portion  of  English  di- 
vidend composed  of 
foreign  profits  ...  138,795 

English  profits 76,070 


Total  profits  assessable  ...  214,865 
1873.   Total  dividend  paid  in  England  and  abroad    202,500 
Dividends  paid  in  England 169,081 


English  profits  •  99,244 


As  202,500  :  99,244   :    :   169,089    :  82,865 
Subtract  4th  term  82,865 

£ 

Portion  of  English  di- 
vidend comxx)sed  of 
foreign   profits  ...     86,216 

English  profits      99,244 


Total  profits  assessable  ...   185,460 

Total  profits  assessable  for  1871       191,911 

M  ,,  1872       ...         ...  214,865 

1873       185.460 


3)592,236 
Average  for  assessment      ...         ...     197,412 


III  making  the  said  assessment  the  Commissioners  regarded  all 
the  shareholders  in  the  bank,  who  were  resident  in-  England,  as 
carrying  on  business  in  England  and  abroad  jointly  with  the 
shareholders  resident  abroad,  and  the  English  committee jr  as  the 
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accountable  and  chargeable  i>er8on8  under  the  pravisions  con-  GiLBmwwf 
tained  in  the  third  rule  applicable  to  the  two  first  cases  of  fbboumon. 
iSchedule  D.  in  section  100  of  the  Act  6  ft  6  Vict.  c.  35.  in  respect        — 
of  the  profits  of  the  bank,  so  far  as  they  were  liable  to  inconie 
tax. 

38.  On  the  same  day  on  which  the  assessment  on  general 
profits  was  made,  the*  Commissioners  for  Special  Purposes  sent  a 
notice  thereof,  addressed  to  the  appellant  and  the  other  English 
members  of  the  Committee,  which  was  in  the  following  terms:  — 

'"  Take  notice  that  the  Commissioners  for  the  Special  Pu]3>oses 
of  the  Income  Tax  Acts,  by  virtue  oi  the  power  and  autho- 
rity Tested  in  them  by  the  said  Acts,  have  made  an  assess- 
ment on  you  as  representing  the  London  Agency  of  the 
Imperial  Ottoman  Bank,  and  on  the  part  of  yourseWes  and 
all  other  the  sharehodders  or  members,  in  or  of  the  said 
bank,  for  the  profits  of  the  said  bank  arising  in  the  United 
Kingdom,  and  so  much  of  the  i>rofit8  of  the  said  bank 
arising  out  of  the  United  Kingdom,  as  is  subject  to  income 
tax  under  the  said  Acts,  in  the  sum  of  197 ,412^  145.  8J. 

''  The  above  sum  includee  the  sum  of  81,4772.  lis.  8d.  re- 
turned for  assessment  on  the  part  of  the  London  Agency, 
and  the  duty  now  charged  in  addition  to  the  duty  pre- 
viously charged  in  respect  of  the. said  sum  of  81,4771.  14^.  8c?. 
amounts  to  966^  2s.  6d. 

'  *  Dated  this  20th  day  of  J  anuary ,  1876. ' ' 

39.  Upon  the  receipt  of  the  said  notice,  the  appellant  signified 
liis  intention  to  appeal  to  the  Commissioners  for  Special  Pur- 
poses against  the  assessment  on  general  profits,  and  on  the  26th 
day  of  Janunry,  1876,  that  appeal  and  the  adjourned  appeal 
against  the  assessment  on  dividends  came  on  for  hearing. 

40.  At  such  hearing  it  was  stated  on  the  part  of  the  appellant 
that  no  technical  objection  was  or  would  be  taken  to  the  as- 
sessments or  the  mode  in  which  thev  had  been  made,  but  that 
objection  was  taken  upon  the  simple  ground  that  the  whole 
liability  of  the  api)€'llant  and  the  other  English  members  of  the 
<.'onimittee,  either  as  representing  the  London  Agency  of  the 
bank,  or  on  the  part  of  themselves  and  the  other  shareholders,  in 
the  bank  in  respect  of  income  tax  upon  the  profits  of  the  bank, 
had  been  discharged  by  the  assessment  for  the  English  profits 
and  the  payment  of  incrome  tax  upon  that  sum.*  In  support  of 
tliat  objection  it  was  alleged  that  it  was  decided  by  the  Court 
of  Exchequer  in  the  case  of  the  Attorney-General  v.  Alexander 
that  the  bank  was  chargeable  to  income  tax  in  respei-t  of  the 
English  profits  only,  and  that  the  bank  (*ould  not  be  regarded 
otherwise  than,  as  a  person  residing  out  of  the  United  Kingdom 
and  carrying  on  business  in  the  United  Kingdom  through  an 
agent.  It  was  further  urged  that  the  bank  having  a  foreign 
incorporation  must  be  regarded  as  a  corporate  Inxly  or  entity  for 
all  purposes  connected  with  the  income  tax,  and  that  the  Com- 
missioners for  Spe<'ial  Purjwscs  had  no  power  to  make  any 
asscsssnieiit  upon  the  shareholders  in  the  bank  in  respect  of  tliese 
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GiLUBxiov  diyidends  or  shares  of  tlie  profits  thereof.     It  was  further  ur^ed 
Fboumov.  ^^^  ^^^  pioyisions  of  the  Inonne  Tax  Acts,  with  the  ezoepfaon 

'  of  the  provisioiis  contained  in  section  10  of  the  Act  16  A  17  Yict. 

c.  34.  were  such  as  to  restrict  the  obligaticm  of  the  agent  of  a 
foreign  onrporation  to  make  a  return  of  profits  of  the  oorpcMration 
to  a  return  of  the  prc^ts  made  in  the  United  Kingdom,  and  oon- 
seqoently  to  restrict  the  charge  of  income  tax  to  the  i»ofits  so 
made.  It  was  further  urged  iluvt  inasmuch  as  all  dividends  paid 
in  the  United  Kingdom  in  the  year  1874-75  were  paid  out  of 
English  profits  retained  by  the  English  members  of  the  com- 
mittee for  the  purpose,  no  dividends  payable  on  the  shares  of 
the  bank  were  intrusted  to  such  members  or  any  person  for 
payment  in  the  United  Kingdom,  and  that  consequently  no 
return  could  be  called  for  and  no  assessment  could  be  made  by 
referMioe  to  the  said  section  10  of  the  Act  16  A  17  Yict.  c  34. 

41.  It  was  sulmiitted  on  the  part  of  the  respondent  that  in 
the  case  of  the  Attorney-General  v.  Alexander,  the  Court  of 
Exchequer  decided  nothing  more  than  that  the  bank  was  not 
chargeable  as  a  p^son  residing  in  the  United  Kingdom. 

Witii  respect  to  the  assessment  on  genial  inrofits  it  was  urged 
on  the  part  of  the  respond^it  that,  where  persons  (some  of  whom 
reside  while  the  others  do  not  reside  in  the  United  Kingdom) 
carry  on  a  ccmcem  jointly  in  the. United  Kingdom  and  else- 
where, the  annual  profits  arising  to  such  persons  from  the  con- 
cern are  chargeable,  Schedule  D.  of  the  Act  16  A  17  Yict.  c.  34. 
and  the  third  rule  applicable  to  the  first  two  cases'  of  Schedule  D., 
as  stated  in  section  100  of  the  Act  5  A  6  Yict.  c.  36.  And  that 
the  fact  of  such  persons  liaving  formed  themselves  into  a  body 
which  has  been  incoriM>rated  by  a  firman  of  the  Sultan  does  not 
diminish  their  liability  or  dep^riye  the  Crown  of  the  Income  tax 
which  would  have  been  payaUe  jf  there  had  been  no  such  in- 
cori)oration.  It  was  also  urged  that  whatever  may  have  been- 
the  effect  of  the  Turkish  incorporation,  it  was  not  such  as  to 
bring  the  bank  within  the  meaning  of  the  expression  "  bodies 
politic  or  corporate,"  in  section  40  or  section  192  of  the  Act 
6  A  6  Yict.  c.  35.,  or  to  make  the  bank  chargeable  as  a  cnnpany 
or  corporation  under  the  general  jNrovisions  of  the  Inccmie  Tax 

Acts. 

With  respect  to  the  alternative  assessment,  vii.,  the  assess- 
ment on  dividends  made  with  reference  to  section  10  of  the  Act 
16  A  17  Yict.  c.  34.,  it  was  urged  on  the  part  of  the  respondent 
that  the  appropriation  by  the  English  members  of  the  committee 
of  the  whole  of  the  English  profits  to  the  payment  of  dividends 
to  a  certain  class  of  shareholders,  vis.,  those  whose  dividends 
were  paid  in  London,  could  not  have  the  effect  of  depriving  the 
Crown  of  income  tax  upon  se  much  of  the  foreign  profits  as 
must  be  considered  to  have  formed  part  of  such  dividends.     It  I 

was  also  submitted  that  the  construction  of  the  said  section  10, 
for  which  the  appellant  contended,  vis.,  the  limitation  of  the 
expression  ''  dividends  intrusted  "  to  moneys  actually  remitted 
by  the  bank  from  abroad  for  distribution  in  dividends  in  London, 
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was  manifestly  opposed  to  the  intention  of  the  legislature  in  the  ^itMuenom 
application  of  the  section  to  the  case  of  a  foreign  corporation,  Feboussov. 

carrying  on  business  and  making  profits  in  the  United  Kingdom        

and  abroad. 

42.  The  Commissicmers  for  Special  Purposes  concurred  in  the 
views  put  forward  on  behalf  of  the  respondent,  and  upon  con* 
sideration  of  the  general  question  inyolTed  in  the  altematiye 
assessments,  were  of  opinion  that  the  contention  on  the  part  of 
the  appellant  that  the  assessment  on  English  profits  was  to  be 
regarded  as  embracing  and  satisfying  the  whole'  liability  of  the 
appellant  and  the  other  members  of  the  English  committee  in 
eyery  aspect  of  the  case  could  not  be  supported  in  point  of  law 
in  the  state  of  facts  which  has  been  hlsrein-before  set  forth, 
because  the  practical  result  of  yielding  to  such  contention  would 
be  to  free  from  income  tax  either -&e  portion  of  the  foreign 
profits  which  should  be  regarded  as  forming  x>Art  of  each  divi- 
dend paid  to  a  shareholder  in  the  United  Kingdom  or  the  portion 
of  the  English  profits  which  should  be  regarded  as  forming  part 
of  each  dividend  paid  to  a  shareholder  abroad. 

The  Commissioners,  therefore,  were  of  opinion  that  one  of  the 
two  assessments,  vie.,  the  assessment  on  dividends,  and  the  assess- 
ment on  general  profits  were  right,  and,  inasmuch  as  it  was  the 
desire  of  the  persons  who  represented  the  appellant  and  the 
Crown  at  the  hearing  of  the  combined  appeals  that  all  the  points 
affecting  the  liability  to  income  tax  should  be  brought  before  the 
Court  upon  a  case  to  be  stated,  they  determined  to  confirm  the 
two  alternative  assessments. 

43.  The  assessments  were  accordingly  confirmed,  whereupon 
the  appellant  expressed  his  dissatisfaction  with  the  determina- 
tion of  the  Commissioners  for  Special  Purposes  as  being  erro- 
neous in  point  of  law,  on  the  ground  that,  in  the  circumstances 
herein  stated,  no  portion  of  the  foreign  profits  of  the  bank  is 
the  subject  of  assessment  to^  income  tax  on  the  appellant  and  the 
other  English  members  of  the  committee  for  the  year  ending  6th 
April,  1876,  an'd  d^ly  required  the  Commissioners  to  state  and 
sign  a  case  for  the  opinion  of  the  Exchequer  Division  of  the 
High  Court  of  Justice  according  to  the  Act  37  ft  38  Vict.  c.  16. 
which  we  have  stated  aiid  do  now  sign  accordingly. 

n    -u-   T  ( Commissioners     for     the 

K.  M.  I4YNCH.  1       Special  Purposes  of  the 
bUDLBY.  ^      Income  Tax  Acts. 

24th  May,  1876. 

The  case  was  argued  in  the  Exchequer  Division  (r)  on  28th 
February,  1st  and  3rd  March,  1879,  and  on  4th  July,  1879,  judg- 
ment was  delivered.  The  assessment  on  profits  (para.  37  of  the 
case)  was  held  to  be  bad ;  but  the  majority  of  the  Court  (Kelly ^ 
JO.B.,  dissenting)  held  that  the  assessment  on  dividends  (para. 
35)  T\as  based  upon  the  right  principle,  in  so  far  as  it  assessed  so 

(r)  LB.,  6  Sz.  D.  67. 
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a^LBBRTBOv  much  of  the  profits  of  the  bank,  intnuted  to  the  Committee  for 

Fnouflsov.  pc^yii^^i^t  of  dmdends  in  the  United  Kingdom,  m  was  not  shown 

by  a  proi>er  retnro  on  the  part  of  the  bank  to  arise  from  profits 

made  in  the  United  Kingdom.     The  appellant,  on  behalf  of  the 

Lobdon -Agency,  appealed  from  this  decision. 

9th  and  10th  May,  1881. 

Matthews^  Q,C,  {Bomnquet  with  him),  for  the  appellants.^— 
Schedule  D.  cf  the  i^ct  of  16  ft  17  Vict.  c.  34.  establishes  two 
classes  of  persons  liable  to  be  taxed,  namely,  residents  in  the 
United  Kingdom  and  non-residents.  A  resident  is  to  be  charged 
in  respect  of  all  profits  wheresoever  acquired,  and  a  non-resident 
only  in  respect  of  profits  acquired  Jn  the  United  Kingdom. 
In  Attorney-General  v.  Alexander  (sf  it  is  laid  down  that  the 
Imperial  Ottoman  Bank  is  a  person  residing  abroad,  and  liable 
therefore,  under  Schedule  D,  to  be  assessed  for  the  whole  of  the 
profits  made  in  England,  and  not  liable  in  respect  of  foreign 
profits. 

Then  comes  the  question  what  further  liability  is  imposed 
upon  the  bank  by  section  10  of  the  Act  16  and  17  Vict.  c.  34. 
That  is  really  the  whole  question  in  this  case.  That  section  says 
that  if  an  agent  in  this  country  is  intrusted  with  the  payment 
of  dividends  of  a  foreigrn  corporation  to  people  in  the  United 
Kingdom,  he  must  deduct  income  tax  from  the  dividends,  and 
pay  it  to  the  Government.  I  contend  that  section  applies  only 
to  sums  remitted  from  abroad  to  pay  dividends  here.  The  bank 
pays  income  tax  to  Htart  with  upon  its  whole  English  profits; 
these  profits  are  distributed  in  dividends  in  England,  and  ought 
not  to  pay  the  tax  twice,  first  as  profits  and  then  as  dividends. 
Then,  if  in  addition  to  those  English  profits  we  get  any  sums  in- 
trasted  to  us  from  abroad  to  distribute  in  dividends  here  we  pay 
also  upon  that  sum;  but  this  year  (1874-5)  we  have  been 
intrusted  with  no  funds  except  the  English  profits  which  have 
been  more  than  sufficient  to  pay  all  the  dividends  claimed  in 
liondon. 

[Bramwell,  L,J. — Supposing  you  make  1,000Z.  in  England 
and  1,0002.  in  Constantinople,  and  supposing  the  shares  are 
equally  held  in  England  and  Turkey,  then  you  say  you  pay 
on  nothing  more  than  1,0002.] 

Then  I  say  we  pay  on  nothing  more. 

{Brain welly  LJ\ — The  tax  on  the  l,000i.  would  be  deducted 
from  the  dividends  of  the  English  shareholders;  the  Turk  there- 
fore would  pay  no  tax  although  he  has  derived  a  profit  from 
business  carrie<l  on  in  England,  the  dividend  being  made  up  of 
profits  made  in  England  and  Turkey.] 

{•\  L.R.,  10  Ex.  20. 
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This  is  not  a  case  of  taxation  of  indiTidnal  shareholders.     If  C^h^bbstbov 
you  could  catch  the  Turkish  shareholders  and  bring  them  within  fbboussoh. 

the  jurisditstion  it  may  be  that  you  might  tax  each  individual.        

But  this  is  a  question  of  taxing  the  bank;  in  Sully's  case  (t) 
although  a  partner  in  England  was  liable  to  be  taxed  for  his 
share  of  the  XMK>fits  of  the  firm,  it  was  held  that  the  firm  itself 
was  not  taxable. 

Dicey  (Sir  John  Holker^  Q-C.,  with  him)  for  the  respondent. — 
The  principle  of  the  Income  Tax  Acts  witn  reference  to  the  per- 
sons to  be  charged  is  contained  in  the  schedules ;  the  remainder 
of  the  Acts  describe  the  machinery  by  which  those  persons  are  to 
be  got  at.  Schedule  D.  charges  two  classes  of  profits,  firstly, 
profits  made  in  the  United  Kingdom  to  whomsoever  paid,  and 
secondly,  all  profits  wherever  arising  payable  to  persons  in  the 
United  Kingdom.  In  accordance  with  this  principle  income 
tax  would  be  payable  in  the  case  of  the  Imperial  Ottoman  Bank, 
firstly,  on  the  whole  of  the  English  profits,  and  secondly,  on  the 
portion  of  the  dividends  paid  to  persons  resident  in  England 
which  arises  from  foreign  profits.  It  is  said  thai  the  English 
dividends  are  paid  out  of  English  profits,  but  it  matters  not 
whence  the  actual  money  paid  away  was  obtained,  the  essential 
fact  is  that  the  dividend  accrues,  not  merely  from  English  profits, 
but  from  foreign  profits  also. 

This  being  the  principle  of  liability  the  next  point  for  con- 
sideration is  the  mode  of  assessment.  After  the  course  the  case 
has  taken  we  mainly  rely  for  the  present  on  the  assessment  on 
dividends  under  section  10,  16  A  17  Vict.  c.  34.  That  section 
createsi  no  additional  liability  to  mcome  tax.  Under  the  earlier 
Act  (5  ft  6  Vict.  c.  35.)  the  bank  would  first  have  had  to  pay  on 
the  whole  of  its  English  profits,  and  then  the  individual  share- 
holders would  have  made  a  return  of  their  dividends,  although 
they  might  in  fairness  have  claimed  a  reduction  in  respect  of  the 
portion  of  the  dividends  which  had  already  paid  tax  as  English 
profits^  But  section  10,  instead  of  relying  on  the  conscience  of 
the  individual  recipient  of  dividends  of  a  foreign  company, 
authorises  an  assessment  upon  the  agent  intrusted  with  the  pay- 
ment of  the  dividends.  A  person  who  undertakes  to  pay  divi- 
dends is  intrusted  with  the  payment  thereof  within  the  meaning 
of  the  section.  In  the  present  case  the  English  Agency  was 
intrusted  with  the  payment  of  the  dividends  and  did  actually 
pay  them,  the  English  profits  being  left  in  their  hands  for  that 
purpose. 

Although  relying  mainly  on  the  assessment  under  section  10, 
the  respondent,  if  their  Lordships  should  not  approve  the  order 
of  the  Court  of  Exchequer,  would  say  that  the  alternative  assess- 
ment on  general  profits  (para.  37  of  the  case)  was  right. 

MaUhews,  Q.C.f  in  reply. 


(f)  4  H.  Ic  N.  799,  uid  in  error  5  H.  Ic  N.  711  ;  39  hJ.  (Ex.)  fi>4. 


4t 
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eiLBnrflOK      Bramiffdl,  L.J. —I  think  this  judgmmit  should  be  aflbmed, 
FnovBflOH.  ^^^  although  the  order  may  require  a  Terhal  alt«ratioii,  I  think 

'  the  substance  of  it  should  be  retained.     I  agree  with  the  jndg^ 

ment  of  my  brothers  Pollock  and  Hnddleston,  and  with  the 
reasons  they  give.  With  great  submission  to  the  late  Lord 
Chief  Baron,  and  with  great  respect  for  his  opinion,  I  think  he 
has  misunderstood  the  dfect  of  the  contention  of  the  Crown  in 
the  first  part  of  his  judgment. 

It  seems  to  me  that  the  substance  of  the  claim  which  the 
Crown  is  making  is  this,  to  assess  the  dividends  received  in 
England.  Take  the  case  of  the  shares  being  equally  held  in 
England  and  Constantinople,  and  take  it  that  tiie  profits  are 
equal  in  England  and  Cbnstantinople,  say,  1,000{.  in  each  place. 
Now  the  Crown  says,  **  assess  the  dividends  received  in  England, 
**  because  the  persons  who  receive  the  dividends  are  English  or 
**  persons  residing  in  England,"  and  so  this  case  is  under  one  of 
the  classes  in  Schedule  D.  Then  the  Crown  says,  ''  assess  so 
much  of  the  Turk's  dividends  as  he  receives  out  of  the  profits 
made  in  England."  Then  if  the  proportions  and  profits  are 
what  I  have  said,  equal  in  England  and  Turkey,  the  Turk  will 
receive  dO(V.  out  of  the  English  profits.  Therefore  upon  the 
whole  the  Crown  says  that  of  the  profits  made  by  this  bank, 
supposing  they  were  made  in  the  proportions  I  have  mentioned, 
three-fourths  ought  to  be  assessed  to  income  tax.  That  is  the 
contention  of  the  Crown,  and  I  have  no  misgiving  on  the  subject 
that  that  is  right  in  substance,  and  I  have  heard  no  argument 
tliat  it  is  not.  On  the  contrary,  it  has  been  conceded  that  in 
the  case  put  of  two  partners,  one  living  abroad  and  the  other 
in  England,  and  making  equal  profits  and  having. equal  shares, 
three-fourths  of  the  profits  would  be  taxed  in  England.  It 
seems  to  iiie  that  that  is  not  snsceptible  of  doubt.  Supposing 
there  was  only  ond  partner  who  lived  abroad,  the  whole  of  his 
profit  made  in  England  would  be  assessable  in  England,  and 
because  he  has  got  a  partner  residing  here,  and  consequently 
only  gets  half  of  that  profit,  there  is  no  reason  why  the  duty 
should  not  still  be  paid.  Then  there  is  another  illustration, 
suppose  there  was  one  divilend  in  the  course  of  the  year  on 
English  profits,  and  other  dividend  in  the  course  of  the  year 
upon  Turkish  profits,  I  do  not  see  how  it  could  be  contested 
that  the  whole  of  the  English  profits  should  be  subject  to  income 
tax,  and  that  the  English  shareholders'  share  of  the  profits  that 
were  made  in  Turkey  must  be  subject  to  income  tax.  It  seems 
to  me,  therefore,  that  the  substance  of  the  Crown's  contention 
is  correct,  and  cannot  be  controverted. 

Then  the  question  is  whether  the  machinery  is  enough.  I 
think  it  is;  I  think  it  romes  within  the  meaning  of  section  10 
of  16  A  17  Yict.  c.  34.,  the  expression  there,  '^  acting  therein  as 
''  agents  or  in  any  other  character,"  is  most  general  and  conl- 
prehensive.  There  is  another  case  that  might  be  put.  Supposing 
there  was  a  branch  at  Liverpool,  and  supposing  the  agent  for 
the  payment  of  the  dividends  was  in  Ijondon,  it  is  quite  certain 
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that  a  return  must  be  made  -ehowing  the  whole  of  the  dividends  G'lb»*«>» 
paid  in  England,  and  showing  also  the  profits  made  in  Liver-  fkroussov. 
pool,  and  I  think  that  this  would  be  done  under  the  words  of  — 
section  10,  and  so  that  no  dividend  receiver  in  England  would 
be  made  to  'paj  the  tax  twice  over.  In  the  present  case  this 
London  Agency  are  persons  who  have  the  duty  to  pay  or  who 
are  instructed  to  pay  dividends  on  the  shares  of  the  Turkish 
company,  to  the  extent  only  to  which  those  shares  are  held  in 
England,  and  to  the  extent  only  of  the  worth  of  the  profit  made 
out  of  those  shares  abroad,  so  that  they  are  not  intrusted  to 
pay  to  the  English  shareholders  the  English  profits  within  the 
meaning  of  the  Act  of  Parliament,  but  to  pay  to  the  English 
shareholders  the  Turkish  profits.  I  think  that  in  that  way  the 
very  language  of  the  Act  of  Parliament  may  be  made  to  work 
out  justly  and  properly.  I  think,  therefore,  the  judgment  below 
is  right  and  should  be  a£Birmed. 

Brett,  L.J. — I  agree  with  Mr.  Dicey  that  the  questions  here 
are  first,  who  are  the  persons  intended  to  be  charged  ultimately 
with  the  income  tax ;  and  next,  what  is  the  machinery  by  which 
those  persons  are  to  be  got  at? 

I  think  that  the  first  question  is  to  be  determined  by  Schedule 
D.  of  16  A  17  Vict.  c.  34.  The  profits  dealt  with  by  that 
schedule  are  the  profits  arising  from  business  carried  on  in 
England,  and  the  profits  arising  from  business  carried  on 
abroad.  The  income  tax  is  to  be  levied  on  all  profits  in  such 
first  party  and  on  so  much  of  those  in  the  second  as  would  accrue 
to  persons  residing  in  England.  That  divides  the  profits  into 
two  classes. 

But  when  one  comes  to  the  profits  which  have  been  dealt 
with  in  this  case,  namely,  the  profits  earned  by  this  Ottoman 
Bank,  and  which  are  to  be  distributed  in  dividends  by  that 
bank,  they  are  not  two  profits  but  one  indivisible  profit,  so  far 
as  the  bank  is  concerned,  which  the  bank  divides  within  itself. 
It  is  a  profit  arising  partly  from  business  carried  on  in  England 
and  partly  from  business  carried  on  in  Turkey,  but  within  the 
bank  it  is  one  profit  and  one  profit  only,  and  which  is  to  be 
divided  in  dividends.  But  when  one  comes  to  apply  the  income 
tax  to  it  the  statute  obliges  one  to  divide  that  profit  into  two. 
Each  person  resident  in  England,  who  is  to  receive  a  dividend 
out  of  that  profit,  receives  part  of  such  dividend  in  respect  of 
profit  arising  from  business  carried  on  in  England,  and  part  in 
respect  of  profit  arising  from  business  carried  on  in  Turkey. 
Now  the  profit  which  is  dealt  with  by  the  income  tax  in  the 
present  case  is  distributed  by  an  agent  in  England,  who  is  the 
appellant,^  that  agent  has  to  make  a  return,  and  it  seems  to  me 
that  by  virtue  of  that  statute  he  is  bound  to  make  a  return  of 
the  whole  amount  of  profit  earned  in  England,  and  also  of  all 
the  dividends  payable  in  England.  By  the  statute  the  Govern- 
ment are  entitled  to  receive  the  income  tax  upon  all  the  profits 
made  in  respect  of  the  business  carried  on  in  England,  and  also 
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OiLBBBTBOK  feeyond  that  on  all  dividends  paid  in  England,  whether  in  respect 
FxBoussoK.  of  profits  made  in   England  or  in   Tnrkey.     Now  it  may  be 

true  that  there  are  no  specific  words  in  this  statute  which  point 

out  that  the  OoTernment  are  not  to  receive  the  tax  twice  over, 
but  it  would  be  so  clearly  unjust  and  obviously  contrary  to  the 
meaning  of  the  statute  that  the  Oovemment  should  have  the 
tax  payable  twice  over  by  the  same  person  in  respect  of  the 
same  thing,  that  I  should  say  it  was  a  necessary  implication  that 
that  could  not  be  right. 

Therefore,  if  part  of  the  dividends  in  respect  of  which  the 
income  tax  is  payable  is  also  in  respect  of  profits  earned  from  a 
business  in  England,  the  tax  on  that  part  would  have  to  be  paid 
twice  over,  which  ought  not  to  be;  and  as  to  that,  there  should 
be  a  deduction.  In  respect,  however,  of  so  much  of  the  dividends 
payable  in  England  as  is  derived  from  profits  from  business 
carried  on  in  Turkey,  it  is  not  paid  twice  over,  and  consequently 
as  to  that  there  ought  not  to  be  any  deduction  at  all.  That 
being  so,  it  seems  to  me  that  the  order  of  the  Divisional  Court  is 
in  substance  correct.  That  order  points  out  the  true  principle, 
which  is,  that  in  respect  of  so  much  of  the  dividend  as  is  pay- 
able out  of  the  profits  from  the  business  carried  on  in  England, 
the  income  tax  is  to  be  paid,  not  twice,  but  only  once,  but  that 
the  income  tax  is  also  to  be  paid  in  respect  of  so  much  of  the 
dividend  which  is  paid  in  England  from  the  profits  of  business 
carried  on  in  Turkey.  It  may  be  that  the  order  requires  a 
verbal  alteration,  l>ecause  it  has  used  the  word  ['  profits  *'  instead 
of  "  dividends  "  at  the  beginning,  but  that  is  so. slight  that  it 
really  makes  no  substantial  alteration.  The  principle  of  the 
judgments  of  Baron  Pollock  and  Baron  Huddleston  seems  to  me 
to  be  correct,  and  it  is  that  principle  which  has  now  to  be  upheld. 

Whether  it  is  proi>erly  worked  out  by  the  rule  of  three  sum 
stated  in  the  case  I  know  not,  and  do  not  care.  That  is  a  matter 
for  an  accountant  more  than  for  a  court  of  law. 

The  judgment  below  does  not  deal  with  that,  but  directs  that 
the  principle  which  is  to  be  carried  out,  shall  he  carried  out  by 
some  manipulation  or  other  correctly,  and  that  seems  to  me  to 
be  the  judgment  we  ought  to  give  now.  The  judgment  below, 
therefore,  is  substantially  affirmed. 

Cotton,  L.J. — The  English  Agency  has  been  called  upon  to 
pay,  and  there  is  no  doubt  that  they  are  liable  to  pay  income  tax 
on  the  profits  made  by  the  business  carried  on  by  that  agency  in 
England.  The  question  arises  how  far,  if  at  all,  they  are  liable 
to  pay  duty  in  respect  of  dividends  from  profits  made  by  the  bank 
in  Turkey,  which  are  paid  in  England  to  the  shareholders  of  the 
bank,  and,  as  I  understand,  these  dividends  are  payable  by 
coupons  to  bearer,  and  any  person  in  England  may  receive  his 
dividends  and  have  them  payable  here.  When  a  corporation 
carries  on  its  business  in  more  than  one  place  the  dividends  are 
not  a  share  of  the  profits  arising  on  the  transactions  in  any  one 
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place,  but  of  the  profits  made  by  the  entire  businese  of  the  corpo-  aiLBnmov 
ration,  and  unless  for  any  purpose  it  is  necessary  to  analyse  tiie  y^J'* 
source  from  which  the  dividends  arise,  it.  must  be  taken  that  the  ^"flZIf^** 
dividends  are  not  paid  out  of  any  particular  fund,  but  out  of  the 
sum  which,  on  the  whole  transactions  of  the  corporation,  is  the 
profits  during 'the  year.  Suppose  the  English  branch  to  make 
large  profits,  and  the  bank  in  Turkey  a  large  loss,  or,  on  the  other 
hand,  the  English  branch  make  a  loss  and  the  bank  at  Constan- 
tinople to  make  a  large  profit,  it  cannot  be  said  because  the 
shareholders  are  residing  in  one  country  or  the  other  that  they 
get  their  dividends  in  respect  of  the  profits  of  any  particular 
country,  but  in  respect  of  profits  of  the  entire  transactions  of 
the  company  taking  it  as  a  whole,  and  when  we  look  at  the 
statutes  of  this  bank  there  is  nothing  at  all  to  take  ihem  out  of 
the  general  rule;  there  is  nothing  about  profits  in  England 
and  profits  in  Constantinople,  or  anything  to  show  how  far  or  out 
of  what  profits  divid^ids  to  the  shareholders  in  any  particular 
country  are  to  be  paid.  Now  the  Act  by  Schedule  D.  chargee 
income  tax  upon  the  profits  which  are  paid  to  persons  resident 
in  England,  and  on  the  profits  made  in  Englimd  by  persons, 
which  include  corporations,  whether  resident  in  England  or 
not.  It  must  be  conceded  that  if  there  are  any  shareholders 
who  reside  in  England  and  receive  dividends  there  they  are 
chargeable  under  the  Act,  and  are  bound  to  make  a  return  and 
pay  the  tax  on  what  they  so  receive.  There  is  no  exception  in 
their  case  in  respect  of  so  much  of  their  dividends  as  is  attribu- 
table to  or  arising  in  respect  of  profits  made  in  England,  but  I 
take  it  there  would  be  this  implied  exception,  thai  when  duty  is 
charged  as  against  the  person  in  one  part  of  the  Act  he  is  not  to 
be  charged  again  under  another  part  applying  no  doubt  in  terms 
to  him,  but  intended  to  include  those  who  have  not  been  charged 
under  the  preceding  part.  Of  course  section  10  of  16  ft  17  Vict, 
c.  34.  is  the  section,  if  any,  on  which  the  English  Agency  ought 
to  be  made  chargeable.  I  quite  agree  we  ought  not  to  put  a 
strained  construction  upon  that  section  in  order  to  make  liable  to 
taxation  that  which  would  not  otherwise  be  liable,  but  I  think  it 
is  now  settled  that  in  construing  these  Revenue  Acts,  as  well  as 
other  Acts,  we  ought  to  give  a  fair  and  reasonable  construction, 
and  not  to  lean  in  favour  of  one  side  or  the«other  on  the  ground 
that  it  is  a  tax  imposed  upon  the  subject,  and  therefore  ought  not 
to  be  enforced  unless  it  comes  clearly  within  the  words.  That 
is  the  rule  which  had  been  laid  down  by  the  House  of  Lords  in 
regard  to  the  Succession  Duty  Acts,  and  I  think  it  is  a  correct 
rule. 

Now  first,  this  lOth  section  is  not,  in  my  opinion,  a  clause 
imposing  on  the  bank  or  the  English  Agency  on  behalf  of  the 
bank  a  liability  to  pay  du^y  in  respect  of  profits  coming  to  them, 
but  it  is  a  mode  of  collecting  the  duty  which  would  be  charge- 
able on  the  persons  who  are  to  receive  the  dividends.  The 
liability  of  the  agent  to  pay  may  be  different  from  his  liability 
to  make  a  return.     I  think,  having  regard  to  section  2  of  6. A  6 
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QiiAXBTBOK  beyond  that  on  all  diyidends  paid  in  England,  whether  in  respect 
FXBOU880K.  of  profits  made  in  England  or  in   Turkey.     Now  it  may  be 

true  that  there  are  no  specific  words  in  this  statute  which  point 

out  that  the  OoTemment  are  not  to  receiye  the  tax  twice  oyer, 
but  it  would  be  so  clearly  unjust  and  obviously  contrary  to  the 
meaning  of  the  statute  that  the  OoTemment  should  have  the 
tax  payable  twice  over  by  the  same  person  in  respect  of  the 
same  thing,  that  I  should  say  it  was  a  necessary  implication  that 
that  could  not  be  right. 

Therefore,  if  part  of  the  dividends  in  respect  of  which  the 
income  tax  is  payable  is  also  in  respect  of  profits  earned  from  a 
business  in  England,  the  tax  on  that  part  would  have  to  be  paid 
twice  over,  which  ought  not  to  be;  and  as  to  that,  there  should 
be  a  deduction.  In  respect,  however,  of  so  much  of  the  dividends 
payable  in  England  as  is  derived  from  profits  from  business 
carried  on  in  Turkey,  it  is  not  paid  twice  over,  and  consequently 
as  to  that  there  ought  not  to  be  any  deduction  at  ,all.  That 
being  so,  it  seems  to  me  that  the  order  of  the  Divisional  Court  is 
in  substance  correct.  That  order  points  out  the  true  principle, 
which  is,  that  in  respect  of  so  much  of  the  dividend  as  is  pay- 
able out  of  the  profits  from  the  business  carried  on  in  England, 
the  income  tax  is  to  be  paid,  not  twice,  but  only  once,  but  that 
the  income  tax  is  also  to  be  paid  in  respect  of  so  much  of  the 
dividend  which  is  paid  in  England  from  the  profits  of  business 
carried  on  in  Turkey.  It  may  be  that  the  order  requires  a 
verbal  alteration,  l)ecause  it  has  used  the  word  |'  profits  "  instead 
of  ''  dividends  "  at  the  beginning,  but  that  is  so  slight  that  it 
really  makes  no  substantial  alteration.  The  principle  of  the 
judgments  of  Baron  Pollock  and  Baron  Huddleston  seems  to  me 
to  be  correct,  and  it  is  that  principle  which  has  now  to  be  upheld. 

Whether  it  is  properly  worked  out  by  the  rule  of  three  sum 
stated  in  the  case  I  know  not,  and  do  not  care.  That  is  a  matter 
for  an  accountant  more  than  for  a  court  of  law. 

The  judgment  below  does  not  deal  with  that,  but  directs  that 
the  principle  which  is  to  be  carried  out,  shall  he  carried  out  by 
some  manipulation  or  other  correctly,  and  that  seems  to  me  to 
be  the  judgment  we  ought  to  give  now.  The  judgment  below, 
therefore,  is  substantially  a£Birmed. 

Cotton,  L.J. — The  English  Agency  has  been  called  upon  to 
pay,  and  there  is  no  doubt  that  they  are  liable  to  pay  income  tax 
on  the  profits  made  by  the  business  carried'  on  by  that  agency  in 
England.  The  question  arises  how  far,  if  at  all,  they  are  liable 
to  pay  duty  in  respect  of  dividends  from  profits  made  by  the  bank 
in  Turkey,  which  are  paid  in  England  to  the  shareholders  of  the 
bank,  and,  as  I  understand,  these  dividends  are  payable  by 
coupons  to  bearer,  and  any  person  in  England  may  receive  hia 
dividends  and  have  them  payable  here.  When  a  corporation 
carries  on  its  business  in  more  than  one  place  the  dividends  are 
not  a  share  of  the  profits  arising  on  the  transactions  in  any  one 
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place,  but  of  the  profits  made  by  the  entire  businese  of  the  corpo-  OxLBBBfiox 
ration,  and  unless  for  any  purpose  it  is  necessary  to  analyse  the  ^'^ 
source  from  which  the  dividends  arise,  it.  must  be  taken  Uiat  the  '■^J^^** 
dividends  are  not  paid  out  of  any  particular  fund,  but  out  of  the 
sum  \7hich,  on  the  whole  transactions  of  the  corporation,  is  the 
profits  during 'the  year.  Suppose  the  English  branch  to  make 
large  profits,  and  the  bank  in  Turkey  a  large  loss,  or,  on  the  other 
hand,  the  English  branch  make  a  loss  and  the  bank  at  Constan- 
tinople to  make  a  large  profit,  it  cannot  be  said  because  the 
shareholders  are  residing  in  one  country  or  the  other  that  they 
get  their  dividends  in  respect  of  the  profits  of  any  particular 
country,  but  in  respect  of  profits  of  the  entire  transactions  of 
the  company  taking  it  as  a  whole,  and  when  we  look  at  the 
statutes  of  this  bank  there  is  nothing  at  all  to  take  them  out  of 
the  general  rule;  there  is  nothing  about  profits  in  England 
and  profits  in  Constantinople,  or  anything  to  show  how  far  or  out 
of  what  profits  dividmids  to  the  shareholders  in  any  particular 
country  are  to  be  paid.  Now  the  Act  by  Schedule  D.  charges 
income  tax  upon  the  profits  which  are  paid  to  persons  resident 
in  England,  and  on  the  profits  made  in  England  by  persons* 
which  include  corporations,  whether  resident  in  England  or 
not.  It  must  be  conceded  that  if  there  are  any  shareholders 
who  reside  in  England  and  receive  dividends  there  they  are 
chargeable  under  the  Act,  and  are  bound  to  make  a  return  and 
pay  the  tax  on  what  they  so  receive.  There  is  no  exception  in 
their  case  in  respect  of  so  much  of  their  dividends  as  is  attribu- 
table to  or  arising  in  respect  of  profits  made  in  England,  but  I 
take  it  there  would  be  this  implied  exception,  that  when  duty  is 
charged  as  against  the  person  in  one  part  of  the  Act  he  is  not  to 
be  charged  again  under  another  part  applying  no  doubt  in  terms 
to  him,  but  intended  to  include  those  who  have  not  been  charged 
under  the  preceding  part.  Of  course  section  10  of  16  A  17  Vict, 
c.  34.  is  the  section,  if  any,  on  which  the  English  Agency  oughi 
to  be  made  chargeable.  I  quite  agree  we  ought  not  to  put  a 
strained  construction  upon  that  section  in  order  to  make  liaUe  to 
taxation  that  which  would  not  otherwise  be  liable,  but  I  think  it 
is  now  settled  that  in  construing  these  Revenue  Acts,  as  well  as 
other  Acts,  we  ougEt  to  give  a  fair  and  reasonable  construction, 
and  not  to  lean  in  favour  of  one  side  or  the«other  on  the  ground 
that  it  is  a  tax  imposed  upon  the  subject,  and  therefore  ought  not 
to  be  enforced  unless  it  comes  clearly  within  the  words.  That 
is  the  rule  which  had  been  laid  down  by  the  House  of  Lords  in 
regard  to  the  Succession  Duty  Acts,  and  I  think  it  is  a  correct 
rule. 

Now  first,  this  lOth  section  is  not,  in  my  opinion,  a  clause 
imposing  on  the  bank  or  the  English  Agency  on  behalf  of  the 
bank  a  liability  to  pay  du^y  in  respect  of  profits  coming  to  them, 
but  it  is  a  mode  of  collecting  the  duty  which  would  be  charge- 
able on  the  persons  who  are  to  receive  the  dividends.  The 
liability  of  the  agent  to  pay  may  be  different  from  his  liability 
to  make  a  return.     I  think,  having  regard  to  section  2  of  5. ft  6 
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GiLBranoK  Vict.  c.  80.,  that  the  liability  of  the  a^nt  to  jwiy  only  arises  when 
FnoniBov.  be  haereceiTed-money  to  pay,  and  that  payment  ie  to  be  made  by 
*— ^        him  out  of  moneys  in  his  hands ;  but  that  is  an  entirely  different 
question  from  his  liability  and  duty  to  make  a  return  of  divi- 
dends which  he  is  intrusted  to  pay,  and  we  do  find  ^in  that  second 
section  express  words  that  he  is  to  make  a  return  *of ,  inter  alia, 
the  dividends,  the  payments  of  which  are  intrusted  to  him.     It 
may  be  said  that  payment  of  the  dividends  is  not, intrusted  to 
him  until  he  gets  the  money  to  pay  them.     That  may  be  so,  but 
then  still  the  question  arises  when  the  dividend  .is  intrusted  to 
him,  is  he  or  is  he  not  to  pay  the  duty.     It  is  a  fallacy,  in  my 
opinion,  to  say  that  these  dividends  are  payable  out  of  English 
profits  which  have  already  paid  duty.     The  dividends  are  payable 
in  resx>ect  of  all  profits,  and  although  the  shareholders  would  be 
entitled  to  say  as  agaihst  the  Crown,  part  of  this  is  attributable 
to  English  profits,  and  we  have  already  paid  duty  in  resx>ect  of 
that,  yet  part  of  it,  in  my  opinion,  is  attributable  to  and  must 
be  taken  as  payable  in  respect  of  profits  accruing  from  business 
in  Constantinople  and  therefore  it  cannot  be  said  that  duty  has 
been  already  paid  in  respect  of  that  part  of  the  dividend  because 
duty  has  been  paid  on  the  English  profits,  and  those  profits 
appear  to  exceed  or  equal  the  amount  of  dividends  which  is  paid 
to  the  shareholders  in  England.     It  is  said,  and  it  strikes  me  as 
)i  difficulty,  that  there  is  no  provision  here  enabling  any  of  the 
shareholders  to  get  back  or  to  enable  the  English  Agency  to 
make  an  exception  in  their  return  in  respect  of  that  proportion  of 
the  dividend  which  is  to  be  attributable  to  English  profits;  but 
that  can  only  be  dealt  with  in  this  way,  that  where  the  dividend 
has  already  been  taxed  then,  by  the  necessary  implication  of  the 
statute,  the  duty  is  not  again  to  be  paid  upon  it,  and  therefore 
the  exception  must  be  allowed,  which  is  provided  for  by  the 
order  made  by  the  Court  below,  that  a  return  is  to  be  made  and 
duty  is  to  be  paid  except  so  far  as  the  dividend  is  shown  by  a 
proper  return  on  the  part  of  the  bank  to  arise  from  profits  made 
in  the  United  Kingdom  which  has  already  been  charged'  with 
the  duty. 

In  my  opinion,  therefore,  the  judgment  of  the  Court  below  is 
right,  but  I  would  suggest  that  the  order  should  be  altered  by 
stating  that  it  '^  is  based  upon  the  right  principle  of  assessing,  in 
*^  so  far  as  it  assesses  so  much  of  the  dividends  intrusted  to  the 
*'  committee  for  payment  in  the  United  Kingdom  as  is  not 
''  shown  by  a  proper  return  on  the  part  of  the  bank,  to  arise  from 
^'  profits  made  in  the  United  Kingdom."  It  is  put  in  the  order 
as  drawn  up  at  present,  *^  in  so  far  as  it  assesses  so  much  of  the 
''  profits  of  the  bank,"  and,  in  my  opinion,  it  is  not  necessary  to 
show  that  it  is  profits.  Whatever  dividend  they  are  intrusted  to 
pay,  of  that,  in  my  opinion,  a  return  is  to  be  made,  and  on  that, 
in  my  opinion,  duty  is  to  be  paid,  unless  so  far  as  it  is  shown 
that  that  dividend  arises  from  or  is  payable  in  respect  of  profits 
made  in  the  United  Kingdom. 
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Brannwell,  LJ.—l  wish  to  add  that  onr  judgment  does  not  ^ii*^*«>» 
make  the  profits  of  the  bank  pay  a  larger  income  tax  tiian  they  Fntounov. 
ought  to  pay,  even  supposing  the  objection  raised  on  the  part  of        — 
the  appellant  to  be  well  founded ;  because  the  income  tax  ought 
to  be  upon  the  English  profits,  and  the  shareholders  ought  also 
to  pay  the  tax  on  what  they  receive  from  the  Turkish  profits. 
The  only  result,  if  we  had  not  so  decided,  would  have  been,  as  it 
seems  to  me,  that  the  bank,  when  it  paid  its  English  shareholders, 
would  have  paid  them  with  a  deduction  of  the  income  tax  on 
their  proportion  of  the  English  profits  but  without  any  such 
deduction  on  their  proportion  of  the  Turkish  profits,  and  then 
each  such  shareholder  would  have  had  on  his  return  to  the 
Income  Tax  Commissioners  to  have  charged  himself  in  respect 
of  the  dividends  received  by  him  on  which  he  had  not  paid  tax. 

Judgment  of  the  Divisional  Court  affirmed. 


No.  69. — In  the  Cottbt  of  Apfbai.. 
April  19,  1883. 


Albxakdbia  Water  CoiiPANTy  Limited,  v.  Mvsgravs.         Alvxakdbia 

(Surveyor  of  Taxee).  ,'^t^^ 


Income  Tax. — Debenture  interest  paid  by  an  English  Company ^ 
yfhose  works  and  property  are  at  Alessandria^  to  Debenture  Holders 
residing  %n  Egypt ^  not  an  allowable  deduction  from  the  assessment 
upon  the  Company* s  profits. 


This  was  an  appeal  by  the  Water  Company  from  a  decision  of 
the  Queen's  Bench  Division  on  23rd  May,  1882,  when  Grove  and 
Norths  J.J.,  delivered  judgment  in  favour  of  the  Crown  with 
costs. 

The  case  stated  for  the  opinion  of  Court  was  as  follows :  — 

At  a  meeting  of  the  Commissioners  for  Special  Purposes,  held 
at  Somerset  House  on  January  19th,  1881,  for  the  purpose 
of  hearing  appeals  under  the  Income  Tax  Acts  for  the  year 
ending  the  6th  April,  1881,  Mr.  Basil  Martineau  attended, 
and  appealed  on  behalf  of  the  Alexandria  Water  Company, 
Limited,  against  an  assessment  of  26,6002.  made  in  respect 
of  the  profits  of  the  Company  by  the  District  Commissioners 
for  the  parish  of  St.  Margaret's,  Westminster,  in  the  county 
of  Middlesex. 
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^B^Sin'oo^      Accounts  were  furniAhed  and  are  attached  hereto,  (u)  together 
v.MusoaATB.  ^^^^  <^Py  ^^  debenture  bond  and  coupon,  and  form  part  of  the 

The  Company  claimed  as  a  deduction  from  the  sum  assessed 
the  amount  of  7,6951.,  beings  interest  on  debenture  bonds  paid  to 
foreigners  residing  in  Egypt. 

The  Special  Commissioners  decided  that  the  Company  beings 
an  English  Company  were  liable  to  pay  income  tax  on  the 
whole  profits  of  the  concern,  irrespectiTe  of  the  manner  and 
places  in  which  such  profits  were  distributed,  and  they  confirmed 
the  assessment  in  ^e  sum  of  25,600{. 

The  Company  have,  through  their  solicitors,  required^  the 
Special  Commissioners  to  state  and  sign  a  case  for  the  opinion 
of  the  High  Court  of  Justice^  which  we  haTe  stated,  and  do  now 
sign  accordingly. 

Dlited  at  Somerset  House,  London,  this  8th  day  of  October,. 
1881. 

B.  M.  Ltkch,  \  Special  Gommiasionen 
D.  O'CoHimx,  /     of  the  Income  Tax. 

The  debenture  bond  referred  to  was  worded  as  follows :  — 

The  Aluandri*  Water  Gompaay,  Limited,  in  oonsideratkm  «»f  *h» 
ram  of  lOa.  steriing  pud  to  thMB  by  -•.-_*  _s*». 

the  uid  'l"  •«•«*»» 

ud  kdminiatntors,  to  p»y  for  him,  his  executors,  »dmiiu«te»tof»,  or 
Msigns^  or  to  the  besrer^hireof ,  on  the  SOth  April,  1884,  .t  the  bukm 
of  Se  Company,  the  ram  of  10«.  sterling,  «d  •ho,  im»U  "PiST^ 
of  the  said  principal  sum,  to  pay  by  way  of  •»*•*«*  ,*«»„*'».,J*t"'?; 
every  coupon  hereto  annexed,  at  the  time  and  place  (•)  m  "*«>>.  «o«l^ 
mentioned  sudi  sum  of  money  as  in  such  coumm  appears.  Ana  *•«• 
Sd  oS3i«y  *»  hereby  charge'  with  the  af  ore«Id  payment,  the  water- 
works, undertaking,  lands,  canals,  plant,  madunery,  ^o"**.  P"»P^y; 
Md^eSS:  both  pS^sent  aAd  future,  of  the  said  9^V«V'  *9  ^  >»*«^ 
that  this  security  and  the  other  ■«'««1»*»  '«™'»«  Pf  |J,  'IJaJ^^ 
mentioned  sum  of  226,O0OJ.,  or  so  much  thereof  as  «»«J.  "' **  *P* 
S>tog  betesued,  may  r^nk  equally  as  a  first  charge  upon  *»»•  »*J  ***^ 
STll,  undertaking:  landsrcanals,  plant,  machinery,  ^'^'J^^' 
and  effecU,  but  so  that  the  same  mav  be  a  lloatmg  »^'J*lKj*'t^^ 
iur  any  sale,  exchange,  or  lease  of  tie  said  waterworks,  »«^' *f™"' ^ 
otSer  oroperty,  or  wy  part  thereof,  or  the  receipt  or  payment  of  any 
2Sey?.T  «y  other^di.lin»  in  the  courseof  the  bj»«e»rf  the  «^ 
ComDaiT.  but  attadiing  to  the  premises  leased,  and  *>»».P'2«*S»  J^J^^ 
»te  <^  ekdumge,  and  the  landi  or  oth«  prpiirty  P"""--*  ^'T^ 
SJ  wHh  anVmSiys  of  the  Company.  Provided  always  *k**  «»^y»J' 
5*  TkiL  nWiMuiB  or  of  any  of^he  Coupons  hereto  annexed,  AaU  b* 
2Ltitte?t?~SySent  oTthe  money  intend^  to  ^.SS^^JS't 
?2S^ire  inrtrumSt!  without  being  Jgected  by  any  nght  of  set  oB  or 

Alsnadrift. 
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oilier  ri^t  or  equity  of  tlie  said  Comptaijy  against  the  said  Albtawpbia 

,  the  original  or  any  intermediate  holder  of  such  ^[jf"  ^* 
reapectire  inafcmment,  and  that  the  receipt  of  the  bearer  ahall  be  an  ••Mubqbav. 
offeotnal  diebharae  for  sudi  monejr,  and  the  Gompanv  or  perwm  paying 
such  money  ihalj  not  be  bound  to  inj[aire  into  the  title  of  the  bearer,  or 
to  take  notice  of  any  trust  affecting  soch  money,  or  be  affected  by 
oxpreM  notice  of  any  eqnity  whidt  may  then  be  subeisting  in  relation  to 
the'  title  of  the  bearer,  or  to  the  instrument  preeented  for  payment,  or 
the  money  intended  to  be  thereby  secured.  And  the  Company  do  hereby 
for  themselres  and  their  successors,  corenant  witii  the  said 

his  executors  and  adminirtrators,  that  the  Company  will, 
from  time  to  time  as  may  be  necessary,  by  registration  in  the  proper 
Bureau  des  Hypoth^ues  of  a  proper  Acte  de  Convention,  and  by  all 
such  other  means  as  the  law  of  Egypt  may  require,  well  and  effectually 
•charge  by  way  of  mortgage  or  hypoth^ue  all  the  said  waterworks  and 
undertaking  for  supplying  the  City  of  Alexandria,  in  Egypt,  with 
water,  and  all  other  for  the  time  beins  the  real  property  and  chattels 
real  of  the  Company  in  Egypt,  and  all  other  for  the  lame  being  Ihe 
property  oif  the  Company  for  which  such  registration  is  required,  with 
the  payment  of  the  moneys  intended  to  be  hereby  secured,  and  will, 
from  time  to  tim^  as  may  be  necessary,  do  all  other  acts  neceiBsarr  for 
giTinp  full  effect  to  the  security  intmded  to  be  hereby  giyen,  and  for 
securmg  the  payment  of  the  principal  sums,  and  interest  payable  under 
this  debenture,  and  the  other  debentures,  for  the  said  sum  of  225,0007. , 
or  so  much  thereof  as  shall  for  the  time  being  be  issued. 

Given  under  the  Common  Seal  of  the  said  Company,  the  Slst 
day  of  July  1879. 

Directors. 


Secretary. 

Charlesj  Q.C.  (Radclife  with  him),  for  the  appeillant. — Where 
a  Company  carrying  pn  bufliness  abroad,  having  all  its  property 
abroad,  and  earning  its  profits  abroad,  pays  interest  in  full  to 
debentore  holders  resident  abroad,  they  are  not  liable  to  in- 
<M>me  tax  on  those  payments.  A  foreigner  resident  in  Alexandria 
and  receiying  interest  on  a  debt  there  would  incur  no  liability  to 
the  income  tax.  A  Company  paying  interest  on  debentures  is 
charged  in  respect  of  such  interest  merely  as  a  collector  for 
Oovernment;  the  real  "penon  aimed  at  is  the  recipient  of  the 
interest,  and.  therefore,  when  the  recipient  would  not  be  liable 
neither  should  the  Company  be  charged. 

The  Crown  relies  upon  the  4th  rule  of  Case  I.,  Schedule  D., 
eection  100,  5  &  6  Vict.  c.  35.,  which  forbids  any  deduction  in 
Tesx>ect  of  interest  payable  out  of  profits  and  gains;  but  this 
debenture  interest  is  not  payable  out  of  profits  and  gains;  it 
is  a  charge  upon  the  whole  property  of  the  Company,  and  would 
Itaye  to  he  paid  whether  there  were  an^  profits  or  not. 

MoreoTer,  rule  4  is  repeated,  amplified,  and  explained  by  a 
later  section  of  the  same  Act  (s.  169),^^  which  limits  its  operation 
to  cases  where  the  income  tax  paid  in  respect  of  the  interest  can 
be  deducted  upon  payment  of  the*  interest  to  the  persons  entitled 
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•.MuvoKATB. ^^'^  ^'  ^^  ^  ^^  intended  to  be  limited  in  thk  manner;  in 
—-       the  preeent  case  the  Company  do  not  and  could  not  deduct 
income  tax  upon  payment  of  the  inteiest  in  queetion. 

In  the  court  below  it  was  argued  for  the  Crown  that  in  the 
Income  Tax  Act  of  1806  (w)  the  clauses  corresponding  to  rule  4 
and  section  169,  («)  each  contained  an  exception  in  faTOur  of 
interest  of  debts  due  to  foreigners  not  resident  in  Great  Britain 
or  any  other  of  Her  Majesty's  dominions,  and  that  in  the  Act  of 
Victoria  the  exoejytion  hais  been  omitted;  but  the  exception 
referred  to  was  different  in  two  respects  from  the  one  I  am 
contending  for;  in  one  sense  it  was  broader,  inasmuch  as  it 
covered  interest  arising  from  property  in  England;  in  another 
sense  narrower,  because  it  applied  only  to  foreigners. 

Herschell  (S.O.),  for  the  respondent/  was  not  called  upon. 

Brett  (M,R.). — ^It  seems  to  me  we  must  affirm  the  decision  of 
the  Divisional  Court. 


Now,  the  .first  point  seems  to  me  to  be,  what  is  it  that 
Company  desire  should  be  done?  The  Company  claims  as  a 
deduction  from  the  sum  assessed  the  amount  of  7,696{.,  being 
interest  on  debenture  bonds  to  be  paid  to  foreigners  residing  in 
Egypt.  Therefore  the  complaint  of  the  Company  is,  that 
although  they  admit  that  they  are  liable  to  be  assessed  to  the 
income  tax,  tiiey  have  been  assessed  upon  a  wrong  amount ;  that 
is  to  say,  that  in  assessing  the  amount,  something  ought  to  have 
been  deducted  which  had  not  been  deducted.  Now,  what  is  that 
which  they  say  ought  to  have  been  deducted  in  assessing  the 
amount?  It  is  interest  payable  on  certain  debentures.  Now, 
out  of  what  js  that  payment  to  be  madeP  It  is  a  pajrment  of 
interest  on  debentures,  that  is.  a  payment  of  interest  on  money 
borrowed  by  .the  Company.  Out  of  what  can  such  a  Company 
payP  The  only  fund  out  of  which  such  a  Company  can  pay  is 
the  money  they  receive  by  way  of  water  rents.  What  is  the 
money  which  tiiey  receive  by  way  of  water  rents?  It  is  that 
which  the  Company  gains  by  its  trade,  not  its  net  profits,  but 
that  which  it  gains;  it  is  a  gain  by  the  Company,  out  of  which 
this  is  to  be  paid.  .  It  is  true  that  by  the  words  of  the  debenture^ 
and  by  the  construction  of  the  debenture,  the  debenture  holder 
has  another  security,  that  is,  if  he  is  not  paid  his  annual  interest 
he  has  the  security  of  the  property  of  the  Company  to  fall  back 
upon ;  but  his  annual  income  is  paid  out  of  that  fund,  which  is 
the  only  fund  that  the  Company  has  in  its  hands  to  pay  with, 
that  is,  part  of  its  gains.  Therefore,  what  the  Company  is  con- 
tending for  is,  that  in  estimating  the  amount  of  the  profits  and 
gains  for  the  purpose  of  assessment  a  deduction  shall  be  made 
on  account  of  certain  annual  interest  which  is  payable  out  of 
its  gains.     But  then,  it  being  admitted  that  the  Company  is  to 
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be  assessed,  the  only  contest  being  upon  what  amount,  you  have  ALnAvnaxi. 
the  4th  rule  of  section  100,  which  says,  that  in  estimating  that  ^^[^^Ja^ 

which  is  the  subject  matter  of  estimation  in  this  very  case  no  '     

deduction  may  be  made  on  account  of  any  annual  interest  pay- 
able out  of  such  profits  or  gains.  If,  therefore,  this  annual 
interest  which  this  Company  now  ccmtends  ought  to  be  deducted 
were  deducted,  it  would  be  in  direct  contradiction  to  the  gram- 
matical reading  and  the  ordinary  plain  English  reading  of  tiie 
4th  nde  in  the  100th  section — ^in  plain  contradiction,  I  say — to 
the  ordinary  grammatical  construction  and  to  the  ordinary 
English  meaning  of  those  words.  Therefore  the  case  comes  to  be 
this,  is  there  anything  in  the  statute,  5  &  6  Vict.  c.  35.,  which  en- 
titles the  Court  to  read  that  4th  rule  in  section  100  in  any  other 
than  its  ordinary  grammatical  construction  or  according  to  the 
ordinary  meaning  of  it  in  the  English  language? 

Xow,  it  is'said  that  section  102  enables  and  obliges  the  Court 
to  read  it  otherwise  than  according  to  ita  ordinary  construction, 
but  aection  102  does  not  apply  to  the  same  operation  or  to  the 
same  time.  Section  102  appflies  to  operations  which  all  come 
into  play  to  be  executed  or  to  be  performed  after  all  that  it  stated 
in  section  100  has  been  fulfilled.  TJnder  those  circumstances 
it  seems  to  me  we  cannot  read  anything  from  section  102  into 
section  100. 

Well,  with  regard  to  the  159th  section,  that  may,  and  does, 
probably,  apply  to  the  same  time;  but,  as  was  pointed  out  by 
my  Brother  Bowen,  it  seems  to  me  that,  there  is  nothing  in  sec- 
tion 159  which  you  can  read  into  the  4th  rule  of  section  100,  so 
as  to  limit  ite  operation.  Mr.  Charles's  argument,  therefore, 
seems  to  be  reduced  to  one  of  hardship.  Well,  I  do  not  deny 
that,  assuming  that  the  Company  cannot  get  payment  from  the  - 
foreign  bondholder  or  debenture  holder,  there  is  a  hardship.  I, 
for  myself,  am  unwilling  to  give  an  opinion  whether  the  foreign 
debenture  holder  can  be  made  to  repay  the  Company.  I  am 
unwilling  to  say  that,  because  it  seems  hard  to  say  that  against 
the  foreign  debenture  holder,  who  is  not  here.  I  have,  I  con- 
fess, a  strong  suspicion  that  those  who  drew  this  Act  meant,  as 
far  as  English  legislation  can,  to  make  him  liable,  and  I  am  not 
prepared  to  say  ti^at  there  is  an3rthing  contrary  to  natural  justice 
in  making  him  pay  if  he  lends  his  'money  to  an  English  Company 
to  be  paid  out  of  the  profits  and  gains  of  that  English  Company, 
but  it  seems  to  me  that,  whether  the  foreign  debenture  holder 
can  be  made  to  x>ay  or  not ;  in  this  sense,  whether  the  Company 
in  paying  the  foreign  debenture  holder,  can  or  cannot  deduct 
from  him,  is  immaterial.  If  they  can,  there  is  not  hardship  if 
they  cannot,  there  is  a  hardship,  but  that  hardship  is  imposed 
upon  them  by  the  plain  terms  of  the  Act.  I  confess  that  I 
rather  incline  to  think  that  there  is  a  great  force  in  that  which 
was  relied  upon  by  Mr.  Justice  Grove,  namely  the  difference 
between  this  latter  statute,  and  the  former  statute  as  to  this  very 
point  and  the  probable  reason  why,  as  given  by  him,  any  words 
of  limitation  are  omitted  from  this  statute.      I  agree  myself 
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^"*^^^  with  the  judgment  which  waa  giyen  by  Mr.  Justice  Gbove,  and 
r.MuwBAYB.  substantially  with  the  reasons  which  he  gives.     I  do  not  observe 

that  he  mentions  section  100,  but  1  cannot  help  thinking  that 

his  judgment  is  really  founded  upon  the  true  and  proper  reading 
of  section  100  in  the  way  which  I  have  stated. 

My  Brother  Cotton,  I  think,  agrees  with  the  result  of  what  I 
have  said,  but  from  the  unfortunate  state  of  the  weather  he  is 
imable  to  express  himself  in  audible  terms. 

Bowen  (L.J.). — I  am  of  the  same  opinion,  and  have  nothing  to 
add  to  what  the  Master  of  the  Itolls  has  said. 

Appeal  dismissed  with  costs. 


Xo.  60.— CovBT  OF  ExcHEQrEB  (Scotlakd). — First 

Division. 

May  19,  1883. 


Wilson  (Surveyor  of  Taxes)  v.  Fasson. 


WxuoH  9.        Inhabited  House  Duty.   Exemption.   House  within  precincts  of 
Fabsoh.     an  infirmary^  wherein  the  Medical  Superintendent  is  required  to 
dwell,  not  by  statute  as  in  Jepson  v.  Oribble,  (y)  but  by  minute  of 
the  Managers  and  by  the  exigencies  of  the  hospital, — 

Held,  That  the  house  was  a  necessary  part  of  the  in^rmary,  and 
tJierefore  exempt  under  Case  IV.,  Sched.  B.     48  Geo.  3,  c.  66. 


At-  a  meeting  of  the  Commissioners  for  executing  the  Acts 
relating  to  the  Inhabited  House  Duties  for  the  county  of 
Edinburgh,  held  at  Edinburgh,  the  13th  day  of  November. 
1882,— 

Charles  H.  Fasson,  Deputy  Surgeon-Gteneral,  Superintendent 
of  the  Royal  Infirmary,  Edinburgh,  appealed  against  the  charge 
of  21.  6«.  made  upon  him  for  inhabited  house  duty,  at  the  rate  of 
ftd.  per  £  on  601.,  the  annual  value  of  a  dwelling-house  occupied 
by  him  withinr  the  precincts  of  the  Roval  infirmary  grounds,  for 
the  year  ending  26th  May,  1882. 

The  house,  which  is  self-contained  and  occupied  by  Mr.  Fasson 
and  his  family,  is  a  part  of  the  infirmary  buildings,  but  is  sepa- 
i*ate  and  distinct  from  the  infirmary  itself,  it  being  distant  about 
30  yards  from  the  nearest  point  of  it.     There  is  an  entrance  to 


(y)  AnU,  p.  7S. 


vwEMrTnE  Taxes  Makagexsnt  Act,  1880.  527 

ihe  house  by  tlie  principal  gate  of  the  infirmary  in  Lauriston    ^j^^^ 

Place,  bni  there  is  also  a  private  entrance  for  the  superintendent       ' 

and  his  family  from  the  Meadow  Walk,  a  public  thoroughfare, 
though  for  foot  passengers  otily.  There  is  nothing  in  the  consii- 
iution  of  the  Boyal  Infirmary,  although  there  is  a  resolution  and 
a  regulation  as  herein-after  stated  adopted  30th  October,  1876, 
whidh  requires  the  superintendent  to  reside  within  the  precincts 
of  the  infirmary. 

Previous  to  the  appointment  of  Mr.  Fasson  to  the  ofiice  of 
superintendent  on  18th  December,  1871,  the  ofiices  of  treasurer 
and  superintendent  were  combined  in  one  person,  Mr.  M'Dougall, 
who  resided  in  the  old  infirmary. 

The  managers,  at  their  meeting  of  17th  April,  1871,  approved  of 
the  report  of  their  committee  on  expenditure,  which  recom- 
mended the  separation  of  these  ofiices,  the  duties  of  the  former 
superintendent  as  treasurer  requiring  him  to  keep  the  accounts 
and  to  perform  the  duties  relative  to  the  extensive  money  trans- 
actions of  the  infirmary,  and  to  carry  on  the  correspondence  with 
I^arochial  boards  and  others  regarding  patients. 

The  managers,  in  their  minute  of  23rd  October,  1871,  resolved 
to  advertise  for  a  medical  sui>erintendent ;  and  in  their  minute 
of  30th  October,  1871,  the  terms  of  the  advertisement  are  given, 
which  set  forth,  inter  alia,  that  the  managers  having  resolved  to 
separate  the  offices  of  treasurer  and  superintendent,  a  qualified 
and  efficient  gentleman  was  required  to  fill  the  latter  office;  that 
lie  would  have  the  general  control  of  the  whole  establishment, 
and  be  answerable  to  the  managers  for  the  proi>er  working  of 
every  department;  that  a  medical  educration  would  be  a  recom- 
mendation; that  he  would  not  be  required  to  sleep  in  the  infir- 
mary until  it  was  reofioved  to  the  new  site;  that  the  salary 
would  be  420Z.,  with  80Z.  until  a  house  should  be  provided. 

The  former  superintendent,  Mr.  M'Dougall,  who,  after  Mr. 
Fasson's  appointment,  held  the  office  of  treasurer  only,  continued 
fo  reside  in  the  old  infirmary  until  October,  1879,  when  the  new 
infirmary  was  opened.  During  the  same  period  Mf.  Fasson 
resided  at  Merchiston,  his  duties  being  attended  to  by  Mr. 
M'Dougall  when  Mr.  Fasson's  absence  rendered  this  necessary. 

On  16th  October,  1876,  the  building,  house,  and  finance  com- 
mittees of  the  managers  adopted  a  joint  report,  in  which  they 
'*  came  to  the  unanimous  -  conclusion  that  the  superintendent 
"  should  be  required  to  live  within  the  infirmary  grounds,  and 
^'  that  a  suitable  residence  should  be  provided  for  him  there." 
They  came  to  this  conclusion,  inter  alia,  on  the  following  grrounds 
(as  the  report  bears): — **  The  experience  of  th^  last  four  years 
seems  to  the  committee  to  have  proved  that  the  duties  of 
superintendent  cannot  be  efficiently  a^d  in  their  entireness 
^'  carried  out  unless  he  resides  at  the  infirmary.  He  cannot, 
*'  living  at  a  distance,  exercise  constant  supervision  and  control 
""  over  the  large  staff  of  a  ^eat  establishment  such  as  the  new 
^'  infirmary;  he  cannot  be  nt  all  time»  easily  accessible  to  those 
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WiLBONv  '^who  may  haye  occaBion  to  apply  to  lum  for  adyice  or  assifii* 
Fabson.  ^'  ance;  be  cannot  eonveniently,  eai>ecially  at  night,,  visit  from 
"'  time  to  time  the  wards  to  see  that  matters  are  properly  con- 
"  ducted;  he  cannot  take  effectual  cognisance  of  the  stores,  nor, 
'*  in  shorty  can  he  keep  himserlf  continuously  acquainted  with 
*'  the  whole  working  of  the  institution,  for  which  he  is  answer- 
''  able  to  the  managers."  The  managers,  by  their  minute  of 
20th  October,  1876,  adopted  the  said  report,  and  resolyed  that 
the  building  committee  be  instructed  to  provide  a  suitable  house 
for  the  superintendent  on  the  new  site ;  and  this  was  accordingly 
done.  Mr.  Fasson  removed  to  the  house  so  provided  for  him  on 
or  about  Ist  October,  1879,  and  he  has  since  resided  there,  his 
allowance  for  a  house  being  discontinued. 

The  Appellant  contended  that  the  house  occupied  by  him, 
being  part  of  the  infirmary  buildings,  and  occupied  by  him  in 
his  official  capacity  as  superintendent  of  the  Royal  Infirmary, 
fell  under  Case  lY.  of  the  Exemptions,  Schedule  B.  of  the  Act 
48  Oeo.  3.  c.  55.,  which  exempts  from  inhabited  house  duty 
''any  hospital,  charity  school,  or  house  provided  for  the  recep- 
'^  tion  or  relief  of  poor  persons,"  and  which  exemption  is  still 
continued  in  force  by  the  Act  14  A  15  Yict.  c.  36. 

The  appellant  further  contended  that  his  case  was  ruled  by 
the  decision  of  the  judges  in  the  Exchequer  (England)  case, 
Jepson  V.  Oribble^  as  reported  in  the  Excheiquer  cases.  Income 
Tax  and  Inhabited  House  Duties,  Part  V.,  No:  16,  in  which  the 
resident  medical  superintendent  of  a  limatic  asylum  was  held 
not  to  be  liable  for  inhabifed  house  duty,  in  respect  of  the  house 
provided  for  him  separate  and  detached  from,  but  within  the 
grounds  of  the  asylum. 

Mr.  Andrew  Wilson,  surveyor  of  taxes,  contended  that,,  but  for 
the  exemption  relied  upon  by  the  appellant,  the  whole  of  the 
infirmary  buildings  would,  under  the  Act  14  A  15  Yict.  c.  36, 
be  chargeable ;  that  the  exemption  was  meant  to  prevent  such  a 
result,  but  that  it  was  straining  it  to  hold  it  as  applicable  to  the 
family  dwelling-house  of  the  superintendent,  in  which  patients 
are  neither  received  nor  treated.  The  fact  that  the  house  being 
situated  within  the  grounds  of  the  infirmary  might  affect  its 
annual  value  (which  is  not  objected  to),  but  could  not  constitute 
a  right  to  exemption.  The  surveyor  further  contended  that  a 
material  difference  existed  between  this  case  and  that  of  Jepson 
V,  Gribble,  inasmuch  as  in  that  case  it  was  provided  by  statute 
16  A  17  Vict.  c.  97.)  that  the  medical  superintendent  shall  be 
resident  in  the  asylum,  whereas  in  this  case  no  such  obligation 
i>xists  either  under  a  statute  or  the  constitution  of  the  Royal 
Infirmary. 

We,  the  Commissioners,  having  regard  to  the  decision  by  the 
judges  in  the  Exchequer  (England)  Case,  No.  16,  above  referred 
to,  sustained  the  api)eal,  and  grated  relief  from  the  assessment 
to  inhabited  house  duty.  The  surveyor  expressed  his  dissatis- 
faction with  our  decision,  ond  craved  that  a  case  might  be  stated 
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for  the  opinion  of  the  Court,  and  which  ia  hereby  stated  accord-    ^^JJw*^ 
ingly.  * 

James  S.  Fbasee  Tytleb. 
J.  OiBSON  Thomson. 

Counsel  having  been  heard, — 

Ttie  Lord  President. — My  Lords,  the  simple  question  before 
U0  is  whether  the  medical  superintendent's  house  in  the  Royal 
Infirmary  in  Edinburgh  is  part  of  that  hospital  within  the  mean- 
ing of  the  exemption  in  the  48th  of  George  III.,  which  exempts 
from  the  inhabited  house  duty  **  any  hospital,  charity  school, 
*'  or  house  provided  for  the  reception  or  relief  of  poor  persons.'' 
Xotr,  apart  from  authority  altogether,  I  must  say  I  think  the 
case  admits  of  very  little  doubt.     The  hospital  with  which  we 
have  to  deal  is,  as  we  all  know,  a  very  large  establishment.     I 
am  not  aware  how  many  beds  it  contains  now,  but  it  must  be  one 
of  the  largest  hospitals  in  the  kingdom.     And  primd  facte  I 
think  any  one  would   say  it   is  absolutely  necessary  that   the 
medical  superintendent  of  that  institution  should  reside  within 
the  walls  of   the    institution.     Accordingly  we    find    that    the 
managers  of  the  infirmary  when  they  got  possession  of  their  new 
building,  which  is  much  more  extensive  than  their  old  building, 
came  to  a  resolution  in  terms  of  a  report  of  a  committee  on  the 
16tK  of  October,  1876,  that  '^  the  experience  of  the  last  four  years 
*'  seems   to   the   committee  to  have  proved    that   the   duties  of 
*'  superintendent  cannot  be  efficiently,  and  in  their  entireness 
"  carried  oujb  unless  he  resides  at  the  infirmary.     He  cannot, 
'^  living  at  a  distance,  exercise  constant  supervision  and  control 
"  over  the  large  staif  of  a  great  establishment  such  as  the  new 
infirmary;  he  cannot  be  at  all  times  easily  accessible  to  those 
who  may  have  occasion  to  apply  to  him  for  advice  or  assist- 
ance; he  cannot  conveniently,  especially  at  night,  visit  from 
time  to  time  the  wards  to  see  that  matters  are  properly  con- 
ducted ;  he  cannot  take  effectual  cognisance  of  the  stores,  nor, 
in  short,  can  he  keep  himself  continuously  acquainted  with  the 
whole  working  of  the  institution,  for  which  he  is  answerable 
^'  to  the  managers."     It  is  not  said  in  this  case,  nor  has  it  been 
suggested  in  argument,  that  the  managers  were  wrong,  or  that 
they  did  not  adopt  a  step  which  was  as  they  thought  absolutely 
necessary  for  the  proper  working  of  the  institution  under  their 
administration.     If  it  be  necessary,  as  I  think  nobody  will  doubt, 
that  the  medical  superintendent  should  be  enabled  from  time  to 
time  at  night  and  throuffbout  the  night  to  visit  the  wards,  does 
that  not  create  an  absolute  necessity  for  his  being  resident  on  the 
premises?    It  is  impossible,   if  we  take  the   statement  of  the 
managers  as  being  consistent  witli  fact,  to  doubt  for  one  moment 
that  what  they  have  done  is  absolutely  necessary  for  the  well- 
being  of  this  institution.     Now  then,  if  it  be  necessary  that  the 
medical  superintendent  should  be  resident  at  the  hospital,  as  it 
is  expressed,  what  does  it  matter  whether  the  rooms  which  he 
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WIL0OV  V.  occupies  are  connected  witL  the  main  body  of  the  hospital  by  a 
FAflsoN.  covered  passage  or  consist  of  a  separate  house  still  within  the 
grounds  and  walls  of  the  infirmary  itself.  I  don't  think  this  is 
a  technical  question  at  all.  We  have  sometimes  had  very  nice 
technical  questions  arising  on  statutes  as  to  what  forms  part  of  a 
house,  but  there  is  no  such  question  arising  here.  The  simple 
question  before  us  is  one  which  I  agree  with  Chief  Baron  Kelly 
(z)  in  the  case  that  has  been  cited,  is  to  be  looked  at  with  the  eye 
of  common  sense;  is  this  in  fair  common  sense  a  part  of  the 
hospital?  I  think  it  is  a  necessary  part  of  the  hospital,  and  I  do 
not  think  the  hospital  could  go  on  or  be  administered  without  it, 
and  therefore  the  necessity  is  of  the  highest  possible  kind.  TTe 
are  told  it  is  not  a  statutpry  necessity.  I  admit  that,  but  I  don't 
see  the  relevancy  of  it.  The  circumstance  of  a  resident  superin- 
tendent being  required  by  a  statute  would  not  make  his  house  a 
part  of  the  building  of  the  asylum  or  hospital  a  bit  more  than  if 
It  becomes  necessary  for  other  reasons.  The  requirement  of  the 
statute  is  no  doubt  one  necessity,  but  the  absolute  requirement 
of  the  exigencies  of  the  hospital  itself  is  just  as  strong  a  neces- 
sity and  makes  the  building  in  my  humble  opinion  just  as  much 
a  part  of  the  hospital  as  if  it  had  been  required  by  statute.  I 
think  the  case  of  Jepson  v.  Oribble  (a)  and  the  previous  case  of 
Congreve  and  the  overseers  of  Upton  (h)  are  strong  authorities  in 
support  of  the  view  which  I  am  now  stating;  but  I  desire  to 
give  my  opinion  upon  the  broad  question  that  is  presented  on 
the  face  of  this  case  disclosing  the  facts,  without  reference  to 
authority  at  all,  and  upon  the  merits  of  that  question  I  entertain 
no  doubt. 

Lord  Deas. — I  am  entirely  of  the  same  opinion.  The  question 
is,  is  this  part  of  the  hospital  ?  I  don't  think  that  depends  ui)on 
whether  it  is  made  by  statute  part  of  the  hospital  or  not.  It  is 
still  a  part  of  the  hospital  clearly  and  imperatively  whether 
there  is  a  statutory  provision  on  the  subject  or  not ;  and  I  think 
that  all  the  cases  we  have  had  before  us  go  to  support  that*  pro- 
position. It  is  argued  that  if  the  building  for  the  medical  super- 
intendent were  a  part  of  the  hospital,  a  building  for  the  chaplain 
of  the  hospital  must  be  so  also.  I  don't  think  that  follows  at  all. 
The  duties  of  the  two  officers  may  be  equally  important,  but  they 
are  not  equally  connected  with  the  purix>se  of  the  hospital.  The 
duties  of  the  chaplain  relate  to  the  next  world ;  the  duties  of  the 
medical  superintendent  relate  to  this  world;  and  apart  alto- 
gether from  questions  of  importance  the  one  is  certainly  much 
more  immediate  than  the  other.  Therefore,  there  is  no  use 
arguing  that  if  the  one  were  held  to  be  a  part  of  the  hospital  the 
others  must  be  so.  I  have  no  doubt  whatever  that  it  is  of  no  con- 
Kequeuce  that  the  necessity  arises  from  a  statutory  condition. 
The  question  is  whether,  in  point  of  fact,  this  is  a  part  of  the 
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hospital.  Now  it  is  not  only  a  part  of  the  hospital  but  it  is  a 
necessary  part  of  it.  It  could  not  be  dispensed  with.  We  need 
no  authority  at  all  about  it,  and  I  would  be  of  the  same  opinion 
with  your  Lordship  upon  a  mere  statement  of  the  case  that  this 
is  a  part  of  the  hospital.  The  managers  have  so  held,  but  I 
don't  go  upon  the  fact  that  the  managers  have  so  held,  for  I 
think  that  apart  altogether  from  the  managers'  finding  it  is  a 
part  of  the  hospital  and  a  necessary  x>ATt  of  the  hospital.  I  am 
clearly  of  opinion  that  the  exemption  applies. 

Lord  Mure. — ^I  have  no  difficulty  in  concurring  with  your 
Lordships.  I  think  that  by  the  minute  which  has  been  read  it 
is  made  absolutely  necessary  that  this  gentleman  should  live 
within  the  precincts  of  the  infirmary,  and  that  being  made  dear 
by  the  regulations  of  the  managers,  it  is  in  my  opinion  just  as 
necessary  that  he  should  be  there  as  it  was  in  the  English  case, 
where  the  Act  of  Parliament  said  he  was  to  live  there.  They 
hare  the  power  of  fixing  where  he  is  to  reside ;  they  haye  fixed 
on  this  house  within  the  precincts  of  the  infirmary,  and  there- 
fore I  think  he  is  residing  in  a  house  which  is  exempt  from 
duty. 

Appeal  dismissed,  with  expenses. 


WiLSOV  9. 

Fassoh. 
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Corke  (Surveyor  of  Taxes)  v.  Brihs. 
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Inhabited  House  Duty,  Tenevients.  Two  houses  with  internal 
cormnunication  are  let  to  various  occupiers  and  used  partly  as  offices 
and  partly  as  a  residence.  The  street  door  of  one  house  opens  into  a 
vestibule  from  which  two  doors  lead  into  the  offices;  and  another 
door  opens  into  the  lobby  of  the  residential  portion,  and  affords  the 
only  means  of  entrance  into  the  residence.  The  house  falls  within 
section  13  (1)  of  the  Act  41  Vict.  c.  16. 

Russell  V.  Goutts  (c)  and  Yorkshire  Fire  and  Life  Insurance 
Co.  V.  Clayton  (d)  distinguished. 


(ey  Ants,  p.  46t. 


(d)  Ants,  pp.  S86  and  479. 
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OoBXB  V.     At  a  meeting  of  the  Commissioners  for  the  general  purposes  of 
BBnm.  ^]^^  Income  Tax  and  Inhabited  House  Duties  for  the  county 

of  Caithness,  held  at  Wick  on  the  6th  day  of  November, 
1882,  Mr.  James  Brims,  solicitor  and  bank  agent,  Thurso, 
appealed  against  an  assessment  of  11.  Ids.  made  upon  him 
for  inhabited  house  duty  for  the  year  1882-83,  at  the  rate 
of  9d.  per  £  on  401.,  the  cumtdo  value  of  certain  premises 
situated  in  Thurso,  of  which  he  is  owner. 

The  premises  consist  of — 

1.  Bank  officer  rented  by  the  Bank  of  Scotland — Messrs.  Brims 
(the  owner)  and  Mackay,  joint-agents — at  20Z.  i)er  annum. 

2.  House  occupied  by  Mr.  Alexander  Mackay,  one  of  the 
agents,  at  a  rental  of  lOZ. 

3.  Writing  offices  occupied  by  the  aforesaid  Messrs.  Brims 
and  Mackay,  solicitors,  at  a  rental  of  lOZ. 

The  premises  comprise  two  houses, — one  containing  the  bank 
office  and  houses,  and  the  other  the  law  offices,  communicating 
as  shown  by  the  annexed  plan.  In  the  place  on  the  plan  marked 
A — B  there  is  a  door  between  the  bank  and  the  lobby,  but  this 
door  has  from  the  first  been  kept  locked  and  nailed  up,  and 
has  never  been  used  as  a  means  of  communication.  The  house 
i.s  partly  over  and  partly  behind  the  bank. 

The  bank  authorities  only  rent  the  bank  offices,  Mr.  Mackay 
himself  renting  the  house;  it  being  quite  optional,  so  far  as  the 
agreement  with  the  bank  is  concerned,  whether  his  house  should 
be  in  the  same  building  as  the  bank  office. 

Mr.  Brims  stated  that  his  own  private  dwelling-house  was 
situated  at  a  distance  from  the  premises  in  question,  and  that  he 
was  assessed  for  inhabited  house  duty  in  respect  thereof,  and 
pointed  out  that,  though  there  was  internal  communication 
between  the  bank  office  and  the  bank  consulting  room,  and 
between  the  bank  consulting  room  and  the  writing  offices  occu- 
pied by  Messrs.  Brims  and  Mackay,  there  was  no  internal  com- 
munication between  the  dwelling-house  occupied  by  Mr.  Mackay, 
and  the  other  part  of  the  premises,  except  that  access  to  the 
house  was  by  a  common  entrance  from  tiie  street,  which  also 
gave  access  to  the  offices  rented  by  the  bank,  and  that  there 
was  no  communication  otherwise.  He  also  pointed  out  that  the 
dwelling-house  might  be  occupied  by  any  person  not  connected 
with  the  bank,  or  with  Messrs.  Brims  and  Mackay,  and  that  the 
annexed  plan  showed  that  there  was  a  separate  entrance  from 
the  street  to  the  writing  offices.  Mr.  Brims  further  stated  that 
the  occupation  by  him  of  any  part  of  the  premises  was  as  a 
partner  of  the  firm  of  Messrs.  Brims  and  Mackay,  and  not  as  an 
individual.  He  therefore  contended  that  the  premises  charged 
consisted  of  the  three  separate  tenements,  capable  of  being,  and 
were  actually,  let  to  separate  tenants,  that  the  bank  offices  and 
law  offices  were  used  solely  for  business  or  professional  purposes 
and  consequently  were  exempt  under  section  13  pf  41  Vict.  c.  15., 
and  that  the  residence  being  under  20Z.  in  value  was  not  liable. 
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The  surveyor  of  taxee^  Mr.  B.  Corke,  contended  (1)  tkat  there     ^JJ^^'* 

heing  internal  communication  throughout  the  whole  premises,        

as  shown  by  the  plan,  they  were  to  be  looked  upon  as  one  houde 
let  to  different  persons,  and  chargeable  on  the  landlord  under 
Bule  6  of  48  Geo.  3.  c.  66.,  Schedule  B.;  and  (2)  that  41  Vict, 
c.  16.  s.  13  did  not  apply,  as  in  consequence  of  tiie  internal  com- 
munication the  lettings  could  not  be  held  to  be  '^  different  tene- 
ments ''  in  the  meaning  of  the  Act.  In  support  of  this  conten- 
tion he  referred  to  the  Judges'  remarks  in  Exchequer  Court 
Cases,  Nos.  48,  62,  and  66,  where  it  was  laid  down  that  the 
different  tenements  must  be  structurally  divided,  which  was  not 
the  case  here,  where  there  was  internal  communication  through- 
out. 

The  surveyor  also  referred  to  the  fact  that  the  landlord  occu- 
pied part  of  the  premises  KSmself ,  and  drew  attention  to  the 
Judges'  remarks  on  a  similar  point  in  case  No.  48,  and  pointed 
out  that  the  fact  that  Mr.  Brims  paid  house  duty  elsewhere  did 
not  affect  the  liability  of  these  premises. 

After  hearing  parties,  the  Commissioners  sustained  the  appeal, 
with  which  decision  the  surveyor  expressed  his  dissatisfaction, 
and  craved  a  case  for  the  opinion  of  the  High  Court,  which  is 
here  stated  accordingly. 

Will.  Magkay. 
David  Sinclair. 

Counsel  for  the  Appellant  having  been  heard  and  counsel  for 
the  Itespondent  not  having  been  called  on  :  — 

^  Lord  President. — My  Lords,  there  are  three  separate  occiipa- 
tions  of  the  house  in  this  case.  One  is  a  bank  office,  which  is 
occupied  by  Messrs.  Brims  and  Mackay  as  joint  agents  for  the 
Bank  of  Scotland,  at  a  rent  of  20Z. ;  the  second  is  writing  cham- 
bers, occupied  By  the  same  firm,  as  solicitors,  at  a  rent  of  lOZ. ; 
and  the  third  is  a  dwelling-house  or  place  of  residence  occupied 
by  Mr.  Alexander  Mackay,  one  of  the  partners  of  Brims  and 
Mackay,  at  a  rent  of  lOZ.  Now,  the  only  question  of  the  slight- 
est importance  here  is  whether  the  part  o£  the  house  occupied 
by  Mr.  Mackay  as  a  dwelling-house  is  a  separ&te  tenement  within 
the  meaning  of  the  statute,  because  if  it  be  separate,  then  there 
can  be  no  assessment,  such  as  is  proposed  by  the  surveyor  of 
taxes  here,  for,  whether  the  other  two  portions  namely,  the  bank 
offices  and  the  writing  chambers,  are  considered  as  separate  or 
one,  they  are  plainly  occupied  for  the  purposes  of  business,  and 
therefore  are  exempt;  and,  therefore,  if  it  be  a  separate  tene- 
ment the  house  occupied  by  Mr.  Mackay  is  also  exempt.  The 
whole  point,  therefore,  is  whether  Mr.  Mackay's  house  is  really 
a  separate  tenement.  The  case  of  Bussell  v.  Coutts  (e)  which  is 
mainly  relied  on  by  the  surveyor  here,  is  essentially  different, 


(«)  Antf,  p.  469. 
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^^^^^'     ill  tlik  respect :  tiiat  in  that  case,  when  Mr.  Contts  entered  from 

.  *      the  etreet  into  the  house  occupied  by  him  he  had  means,  without 

coming  out  of  his  door  again,  of  ranging  over  the  entue  build- 
ings. There  was  no  physical  diyision  of  the  entire  pramiaea 
into  separate  parts  in  such  a  way  that  when  he  was  in  <me  part 
of  the  premises  he  could  not  get  access  to  the  other.  Once 
entered  by  the  street  door,  he  had  the  'meana  of  going  into 
every  room  in  the  entire  building.  Now,  in  the  present  case 
Mr.  Mackay,  who  occupies  a  dwelling-house  here,  has  an  entirrfy 
separate  door  of  entrance  to  his  house.  It  is  not,  indeed,  imme- 
diately from  the  street  that  the  door  has  an  entranoe.  There  ia 
a  small  dobby  or  vestibule  from  which  three  doors  open,  one  into 
the  bank  only;  another  into  the  bank  consulting  room,  and  the 
third,  which  is  in  the  centre,  is  the  outer  door  of  Mr.  MacLay's 
house;  and  when  he  has  once  entered  in  at  that  door  and  shut 
it  behind  him  he  cannot  obtain  access  from  the  premises  in  which 
he  finds  himself  to  any  other  part  of  the  bxiilding,  ezoept  that 
which  is  occupied  by  him  as  his  residence.  Now,  one  would 
think  the  distinction  between  the  two  cases  is  so  perfectly  obvioua 
upon  that  simple  statement  that  it  is  in  vain  to  say  that  the 
one  case  is  parallel  with  the  other.  I  am  dear  that  Bussell 
and  Coutts  is  an. authority  in  support  of  the  determination  of 
the  Commissioners  here  as  being  a  judgment  requiring  for  its 
basis  the  very  thing  that  is  wanting  in  this  case.  Now,  I  con- 
fess that  is  so  very  clear  to  my  mind,  aft^  the  frequent  occasiona 
we  have  had  to  examine  the  statutes  regulating  the  inhabited 
house  duty,  that  I  should  not  £ave  thought  it  worth  while  to 
say  more  on  the  subject  than  simply  to  point  out  the  distinction 
between  this  case  and  the  case  of  Bussel  v.  Coutta,  but  Mr. 
Lorimer  has  brought  under  our  notice  a  judgment  by  the  Court 
of  Appeal  in  England  in  the  case  of  ihe  Yorkshire  Fire  and  Life 
Insurance  Company  (/)  and  in  so  far  as  the  facts  of  that  case  are 
concerned,  it  appears  to  me  that  the  judgment  could  be  nothing 
else  than  it  was.  I  find  it  distinctly  stated  there  that  the 
building  in  respect  of  which  the  assessment  was  made  consisted 
of  several  floors ;  one  floor  wa^  occupied  as  offices  by  the  appel- 
lants, who  were  owners  of  the  building.  There  were  also  offices 
occupied  by  a  bank  and  other  offices  occupied  by  a  civil  engineer. 
The  first  floor  was  occupied  by  a  firm  of  merchants  and  a  civil 
engineer,  and  the  second  floor  consisted  of  rooms  occupied  as 
residences  by  the  curates  of  St.  Mary's  Church,  Hull,  and  by  a 
caretaker.  Now,  when  you  compare  that  statement  with  the 
plans  which  were  produced  along  with  the  case,  nothing  could 
be  clearer  than  this,  that  that  house  which  contained  all  these 
different  occupations  was  a  house  which  had  one  common  en- 
trance from  the  street,  and  when  once  you  entered  that  door  from 
the  street  every  part  of  the  house  was  open  to  you ;  that  is  to  say, 
nothing  stood  in  your  way,  except  the  doors  of  the  particular 
rooms  that  were  occupied  by  the  different  persons  described  as 
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bank  agents  and  engineen,  jand  dwellers,  and  eo  forth  {  and  in    ^^j^^J^ 

the  seoond  floor,  which  was  very  mnch  relied  upon  by  Mr.        

Lorimer  in  arguing  the  case,  the  plan  shows  distinctly  that  when 
yon  go  up  the  stair  to  that  second  floor  there  is  just  a  series  of 
sitting-rooms  and  bed-rooms,  each  haying  its  door  opening  into 
the  common  passage  or  staircase.  A  more  thoroughly  undivided 
house,  in  so  far  as  physical  division  is  concerned,  it  is  almost 
impossible  to  conceiTe.  Therefore,  the  principle  ox  that  case  is, 
I  thinks  entirely  in  accordance  with  the  judgments  which  we 
have  hitherto  pronounced  upon  these  Acts  of  Parliament.  No 
doubt  ihere  are  some  things  said  and  quoted  from  the  opinions 
of  the  judges  which,  I  confess,  I  should  not  be  very  willing  to 
accept  as  a  thoroughly  sound  exposition  of  some  of  the  clauses  of 
the  statute,  but  I  cannot  think  that  that  alters  the  nature  of  the 
case  as  an  authority  upon  the  statute.  Certainly,  it  is  only  in 
one  or  two  opinions  of  the  learned  judges  that  these  expressions 
occur,  and  tiiere  is  one  of  the  learned  judges,  Lord  Justice 
Cotton,  whose  opinion,  I  think,  explains  the  principle  of  this 
construction  of  the  statute  in  a  very  clear  and  satisfactory 
manner.  He  says,  ''What  one  has  to^ consider,''  Ac.  [reads]. 
Now,  if  that  is  an  accurate  description  of  the  case  that  was 
before  the  Court  it  certainly  can  have  no  application  here;  and 
it  is  quite  plain,  I  think,  notwithstanding  some  of  the  ex- 
pressions to  which  I  have  referred,'  that  the  judgment  of  the 
Court  did  not  really  go  beyond  this,  that  they  could  not  hold 
the  exemption  to  apply  where  the  only  division  that  existed  was 
that  which  exists  in  all  houses  of  different  floors  and  separate 
rooms.  In  the  present  case  there  is  as  plainly  a  separate  dwel- 
ling-house here  as  there  is  in  the  numerous  large  lands  in  the 
city  of  Edinburgh,  and  in  other  Scotch  towns  where  flats  consti- 
tute separate  dwelling-houses,  and  half  flats  constitute  separate 
dwelling-houses  entering  from  a  conunon  stair  by  separate 
doors,  each  forming  the  door  of  entrance  to  the  house  occupied 
by  one  particular  tenant  or  proprietor,  or,  be  it  observed,  these 
divisions  are  of  such  a  nature  that  there  is  no  dSBSculty  in  the 
proprietorship  of  each  separate  portion  of  the  tenement  being 
different  altogether.  But  in  the  case  with  which  the  Court  of 
Appeal  were  dealing,  the  case  of  the  Yorkshire  Fire  and  Life 
Insurance  Company,  that  would  have  been  altogether  different. 
You  cannot  say  that  a  room  in  a  house,  where  the  only  division  is 
what  exists  in  all  houses  where  there  are  separate  floors  and  sepa- 
rate rooms,  each  room  with  its  own  door,  is  a  separate  tenement, 
and  that  appears  to  me  to  be  the  true  test  as  to  whether  a  part 
pf  a  large  house  of  this  kind  is  or  is  not  within  the  fair  mean- 
ing of  the  statute  a  separate  tenement.  I  am,  therefore,  for 
aflirming  the  determination  of  the  Commissioners. 

Lord  DecLs, — I  was  not  present  at  the  discussion  in  Bussell 
and  Coutts,  but  I  quite  agree  with. the  principle  upon  Which 
your  Lordships  decided  that  case.  I  think  this  case  is  quite 
different,  and  after  the  statement  of  the  case  and  the  explana- 
tions we  have  had  of  the  plan,  I  am  of  opinion  that  the  decision 
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which  your  Lordship  proposes  to  pronounce  in  this  case  is 
altogether  correct.  I  do  not  think  there  is  any  reason  to  make 
any  further  remark  upon  the  case. 

Lord  Mure. — I  concur  in  thinking  that  this  case  is  quite 
different  from  that  of  Russell  and  Coutts  which  has  been  referred 
to.  I  see  there  we  were  all  unanimous  in  the  opinion  that  the 
case  was  one  in  which  it  was  open  to  Coutts  to  get  to  every 
part  of  the  premises  by  doors  connected  with  his  dwelling-house, 
and  that  in  point  of  fact  he  did  so  when  ever  it  suited  his  con- 
venience. Now,  in  the  present  case,  it  is  shown  in  the  plan 
that  this  vestibule  has  at  one  side  of  it  the  bank  office;  at  the 
other  side  the  consulting  office  of  the  bank,  and  these  are  let 
to  the  Bank  of  Scotland,  and  you  cannot  get  from  either  of  the 
rooms  of  the  bank,  as  they  are  at  present  fitted  up,  into  the 
house  occupied  by  Mr.  Mackay  except  by  going  through  the 
vestibule,  in  which  there  is  a  house  door  leading  into  the  lobby 
of  Mr.  Mackay's  house  by  a  separate  entrance  altogether.  That 
is  quite  distinct  from  the  case  of  Coutts.  I  think  it  is  a  sepa- 
rate tenement  in  these  circumstances,  and  that  the  bank  and 
consulting  room  are  let  as  a  separate  tenement  in  the  fair  sense 
and  meaning  of  the  statute.  Looking  into  the  opinions  given 
in  the  Yorkshire  Fire  and  Life  Insurance  Company  referred  to, 
it  seems  to  me  that  the  judges  there  took  the  view  expressed  by 
Justice  Grove,  who  says — *^  The  house  must  be  substantially 
'^  divided  and  let  in  different  tenements  so  as  to  constitute  inde- 
^'pendent  tenements."  Now,  when  these  rooms  are  let  to  the 
Bank  of  Scotland  and  the  house  is  let  to  Mr.  Mackay,  I  think 
the  house  is  so  arranged  that  it  becomes  an  independent  tene- 
ment in  the  sense  indicated  by  Mr.  Justice  Grove.  Then  he 
says  again — ''  Where  there  is  a  house  divided  into  separate  and 
exclusive  tenements,"  &c.  [Reads],  (g).  Now  these  are  exclu- 
sive tenements  in  this  case.  In  fact,  Mr.  Mackay,  being  one  of 
the  bank  agents,  must  get  to  his  house  by  different  means  from 
what  he  gets  to  the  premises  let  to  the  bank,  and  it  is  a  sepa- 
rate tenement  in  that  way.  I  agree  in  the  result  at  which  your 
Lordships  have  arrived. 

Lord  Shand, — I  am  of  the  same  opinion.  The  question  is 
whether  this  is  a  case  in  which  the  party  is  entitled  to  the  ex- 
emption provided  by  sub-section  1  of  section  13  of  the  statute 
of  1878,  and  the  decision  of  the  question  depends  upon  whether 
the  Court  is  in  a  position  to  affirm  that  this  house,  though  one 
property,  is  divided  and  let  in  different  tenements,  certain  of 
which  tenements  are  occupied  exclusively  for  the  purpose  of  a 
business  or  profession.  Now,  I  think,  looking  to  the  arrange- 
ments of  these  premises  and  the  divisions  which  exist  separating 
the  business  premises  from  the  dwelling-house,  the  property  is 
one  which  is  not  only  let  in  different  tenements,  but  is  divided 
into  different  tenements,  and  I  think  the  distinguishing  feature 


(^)  Ante,  p.  341. 
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of  the  case  is  that  after  the  entry  to  the  Testibule,  which  no    ^j^J' 

doubt  is  common  to  the  dwelling-honfle  and  the  business  pre- 

miseSy  the  dwelling-honse  is  entirely  shut '  fiom^  the  business 
premises  by  means  of  a  street  door  of  its  own  which  completely 
incloses  and  divides  it  from  the  rest  of  the  bnilding.  The  case 
is  entirely  different  from  that  of  Gontts,  becanse  there  is  no 
internal  door  of  communication  h«re  as  there  by  where  a  person 
once  inside  the  dwelling-honse  might  range  oyer  the  whole  pre- 
mises. If,  indeed,  the  door  AB  shown  upon  the  plan  in  this 
case,  which  has  been  permanently  closed,  had  been  a  door  which 
was  open  and  nsed,  the  case  would  have  been  different,  but  the 
fact  that  that  door  is  shut  and  that  thereby  anyone  entering 
the  business  premises  is  confined  to  these  alone  and  cannot  get 
into  the  dwelling-house  aboye  without  entering  by  the  proper 
entrance  door  for  these  premises,  completely  distm^ishes  the 
two  cases.  In  regard  to  the  Yorkshire  case,  I  have  only  to  say 
that  I  think  there  is  a  clear  distinction  between  it  and  the 
present.  In  the  case  of  the  Yorkshire  Insurance  Company  there 
were  no  doubt  sejMurate  holdings.  The  premises  on  the  second 
floor  and  third  floor  were  let  to  separate  tenants — ^parts  of  them 
— but  though  there  were  separate  holdings  there  was  no  diyision 
such  as  the  statute  requires.  There  was  no  physical  or  structural 
division  of  any  kind.  Here  there  is  a  physical  or  structural 
division  consisting  of  the  front  door  of  the  dwelling-house  which 
shuts  it  off  from  everything  else.  It  appears  to  me  that  the 
circumstanees  that  you  have  that  structwal  difference  clearly 
distinguishes  the  case  from  fhat  of  the  Yorkshire  Insurance 
Company,  and  I  am  therefore  of  opinion  with  your  Lordships 
that  the  decision  of  the  Commissioners  was  right. 

Judgment  for  the  respondent,  with.  exi>ense8. 


No.  62. — In  thk  CounT  of  Appkal. — ^Decembke  6,  1881. 
Ebiohsev  v.  ItAST  (Surveyor  of  Taxes). 

This  case  came  before  the  Court  upon  the  appeal  of  Erichsen 
from  the  decision  of  the  Divisional  Court,  reported  at  page  351, 
ante.  The  judges  (Jessel,  M.B.,  Brett,  and  Cotton,  L.J.J.) 
affirmed  the  decision  of  the  Queen's  Bench  Division  (vide 
L.R.  8  Q.B.D.  414). 
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CUE.  ss  Ckmri  of  Ezdiaqiiir,  BugUnd. 

C.BJ3.  s-  Ooort  of  EzoliM|iier,  BootiA&d. 

BJ>.  as  KTchenner  DiTiaoiL  Sng^and. 

QJBJ).  ss  Qveen>  Bench  Divuioii,  England. 

Noie. — Two  eaiee  nported  in  this  Tolnme  baTe  been  omitted   from  the 
Income  Tax  portion  of  the  Index,  lia. : — 

Knawiei  t.  McAdam  (p.  161),  OTer-mled  by  the  H.  of  L.  in  the  caio 
of  Goltneep  lion  Go.  v.  Black  (p.  287) ;  and 

Clerk  T.  CpMiNMfioffert  of  Supjply  Jor  Dmmfrie$^  over-mled  by  the 
H.  of  L.  in  the  recent  caae  of  Coatnber  t.  JutHesM  of  Bfrk$^  which 
will  ehortly  be  reported. 

Alio  the  following  caaea  bate  been  omitted  from  the  Inhabited  Honae 
Duty  portion  of  the  Index : — 

In  ri  BdinbQi|rii  Life  Aaanrance  Company 

In  ri  Soottiah  Widowa*  Fnnd  (No.  1)      

In  ri  Soottiah  National  Inanrance  Oofupany 

In  ri  Caledonian  Fire  and  Life  Tnaorancie  Company    . 

In  ri  Wea^ara'  Hall  (Bnaby  v,  Newaon)  ••• 

Keen  v.  Daanwood     •••        •••        •••        •••        ••• 

The  Chartered  Mercantilo  Bank  of  India  v.  Wilaon    . 

Bleen  r.  Foller  and  Horaer 

Which  have  been  rendered  obaolete  by  41  Yict.  c.  15.  a.  13 ; 

xewena  v»  Moaloea      ••*        •••        •••        •••        ...        •.•        •••        •••    tku 

which  tomed  mainly  on  the  conatnictiotf  of  the  worda  *'aemuit  or 
other  penon"  in  41  Yict  c  15.  a.  13  (2),  the  meaning  of  which  baa 
been  enbeeqnently  defined  by  44  Yict.  c.  12.  e.  24. 
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ABROAD. — Engljah    Company   carrying    on    bnaineet    abroad.       Sse 
RESIDENCE— Company. 

ALLOWANCE    under   the   Inoome    Tax    Acta.      See    DEDUCTION 
FROM  PROFITS. 

ANNUAL  GIFT  to  Scotch  Miniatei  by  hia  f rienda,  chiefly  Membera 
of  the  Congregatioii.    See  OFFICE— Schedule  E, 

AYEBAQE.-Pkrtnerihip   converted    into   Company.      See   SUCCES- 
SION. 
Shite  Qoarry  worked  underground.    See  QUABBT. 

BENEFICIAL  OCCUPATION.— Official    Besidence  of    Police  Snper- 
intendent.    See  Occupier. 

BBEWEE    paying    premiumR    for    LoMea    of    Pnblic    Hounen       See 
DEDUCTION  OF  PROFITS— Pr^/ww* 

BUILDINGS.— Depreciation.        See     DEDUCTION      FROAf      V^i)- 
FITH^  Depreciation. 

BUSINESS  CHANGING  HANDS.    See  SUCCESSION 
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CAPITAL  EXHAUSTED.  —  DmndMtion  of  BnUdingik  8e$ 
DBDUOTION  FROM  FROFTrS—D^pr^eUUioH. 

Pit  nnkiiiff  in  Mines  mud  Iionworki.      See  DRDUOTION 
FROM  PROFITS— ftl  eimkimg. 

Premimiis    pud    by   brewer  for  leiMe   of    pablifr'liovrei. 
See  DEDUOTIONS  FROM  PROFITS— PrMuiim. 

CASES  OF  SCHEDULE  D.— Guworki  ftbroMl  owned  by  Bni^ 
Company  fiOl  within  the  lint  oese,  not  the  fifth.  See  GAS- 
WORKS ABROAD. 

CHANGE  OF  PARTNER&    See  SUCCESSION. 

COMPANY.— Reddence.    See  RESIDENCE. 

Soooeeding  to  Pitftnenhip.    See  SUCCESSION. 
Winding-np.     Priority  of  Crown'e  cbdm  for   income  tax, 
Sebednle  1.    See  CROWN. 
COMPULSORY    OCCUPATION    of    Offidai    Residenoe    by    Police 

Superintendent.    See  OCCUPIER. 
CONSTRUCTION  OF  LOCAL  ACT,    See  LOCAL  ACT. 
CORPORATION.— Liability  of  Profits  applied  to  porpoaea  qMQified 
in  Local  Acta.    See  PROFITS— Coiy«/ro<uwi. 

Claim  to    set  off   loeeea  in  utiliaation  of   lewage,  agamat 
profits  derived  from  maAeta.    See  SET  OFF. 

CROWN.— Priorily.  Company  windmg  »/>.— Where  there  waa  an 
anear  of  Income  Tax  charged  on  lands  held  by  a  compamr 
whidi  waa  being  wound- np  under  the  proYisicms  of  the 
''Companiea  Act,  1862,"  held  (reTerainff  the  dedaion  of 
Malhuy  y.C.)  that  the  Crown  was  entitled  to  payment  in 
full  priority  to  other  creditors. 
In  ri  Henley  &  Co.    (C.  A.) 209 

DEBENTURE  INTEREST  paid  to  Foreigners  by  English  Com- 
pany whose  works  and  property  are  abroad.  See  DEDUC- 
TION  FROM  PROFITS— DebeHiure  InUreeL 

DEDUCTION  FROM  PROFITS.— D«ft«Jiltire  InUreet  paid  b¥  an 
English  Comply,  whose  works  and  property  are  at  Akx- 
a^ba,  to  Debenture  Holdera  reaiding  in  Egypt,  not  an 
allowable  deduction  from  the  assessment  on  t£e  Company'a 
profits. 
Alexamdkia  Water  Company  v.  Mobgkavb  (C.  A.)  ..  521 
Depreeialion  of  BuiUUnge,  Exkauetion  of  Cofwla/.- 
Company  carrying  on  the  business  of  inmfonndecs  not 
entitled  to  deduction  in  respect  of  smonnt  written  off  for  de- 
preciation of  bnUdinga,  fixed  pknt  and  machinery.  [But 
ride  41  A  42  Vict.  c.  16  s.  12  ss  to  phmt  and  machinery.] 

FoBDEtt  r.  Handtsidb  (B.  D.) 

DepreciaUoH  of  Plant  and  ifocAifwrjf.— Whew  the  suma 
allowed  for  repairs  and  renewala  of  plant  and  machmny 
are  aufficient  to  meet  the  lose  by  wear  and  tetf ,  no  further 
allowance  can  be  granted  under  Section  1%  41  Viot.  c  15. 

Calbdomian  Railway  Compahy  v.  Banks  (C.  E.  S.)      ...    487 

Fire  lueartmee  Company.  Unexpired  ***•*•,— ^-,^^*~ 
Insurance  Company  makea  up  ita  acoounts  to  Slat  Deem- 
ber  in  each  year,  without  showmg  in  its  books  what  poison 
of  the  premium  receipta  ia  applicable  to  unenared  risks. 
The  basis  of  assessment  must  be  the  amount  of  premiuma 
actuaUy  received,  without  deduction  in  respect  of  unearned 
premiums. 

iMPEBiAL  Fire  Insurance  Company  r.  Wilson  (E.  D.) 
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DEDUCTION  FROM  FB0FIT8    €omiimm§d. 

FU  8imhim§  ai  Mitm  amd  Iramwarkt.  EtpemAUmrt  t^ 
Ckqriial, — Thb  ezpeoM  inouRed  by  »  firm  of  ooal  and  iron 
BMlen  in  wkoSdaa  new  pits  to  leplM  thoM  woikdl  out, 
mod  in  mttM^  Coildiiifi  in  oonneeiion  with  wnatt  nti,  it 
ekmx^dMb  to  OApitftl,  mad  it  not  a  dedootion  tXUrmhh 
ondsr  the  Inoome  Tax  Aots. 

In  Hi  Addib  ft  Bout  (G.  B.  8.)— 


•••        •••        •••        ••• 


Pit  SimMng.  EgMtnuUam  of  J/mmtoI*.— A  OomiMuiy  of 
Goal  and  lion  Maatan  exhaoai  annoaUy  a  oartain  eatimatad 
proportion  of  thair  minaral  fialda,  and  npon  thia  ground 
daim  to  dadnet  fimn  iha  Inooma  Tax  ■■iiiiiinut  npon 
their  pofita  a  corgn^oading  portion  of  the  ooat  of  the  pita 
aonk  for  tiia  porpow  of  worldng  the  minarak. 

HM  that  the  dadnetfen  ia  not  allowahla.  [Knowi€$  t. 
MeAdam  (B.  D.)— 161  ovir-ralad.] 

Ck>LTMiai  Ibow  Ck>ifPAVT  v.  Black  (H.  of  L.)       287 

Ptswdmmi  paid  far  /aoMt  of  BrmDer§*  Hmi§$:  Ex- 
hamtHom  of  CmpUaL — ^A  brawar  paying  a  mnunni  for  tha 
kaaa  of  a  pahiiO'honaa,  for  tha  porpoaa  off  lotting  it  to  a 
tenant  midar  ooianant  to  hny  beer  nrawad  by  hun.  ia  not 
entitled  to  a  dednetion  on  aeaonnt  of  tiia  giMinal  atnanation 
odt  the  ptemiiim. 

Watmbt  ft  Oo.  a.  MueoEAYB  (E.  D.).-       ^..        27? 

RmmeaU,  EgmftrnmU  </  mmmff  barraw$d  to  wiooi  eo&t  qf 
rmmoah, — A  Harbonr  Board  haTing  remoTed  oartain 
mooring  eiudna  iliat  the  harbonr  might  be  diedijed,  raiaed 
monqr  by  bonda  and  pot  down  icrew  moorings  uatead  of 
tiia  oliaina.  HM  that  tiia  lepaymanta  of  the  mon^ya 
eeeoiad  by  bond,  which  had  been  expended  in  the  reneind 
of  tiie  woi^  ware  allowable  aa  a  dedootion. 

In  ri  Knio^s   Ltitm  Harbour  Mooriko   CoMMUBioMRRa 

l%^«  JSia  ai«  I        •••         •••         •■•         •••         •■•         •••         •••         •••       M& 

DEDUCTION  FROM  PB0FIT8.— Sm  ai»o  SET  OFF. 

DEER    FOREST.— ascwpoKMi—ra/tM.— The    basii^    of     the    aaeem 
ment   onder   Sobednle   B.    on   a   Deer   Forest  ia  ilie  Talne 
chargeable  ondar  Sohediue  A. 
In  ri  MipDLBTOM  (G.  E.  S.)      109^' 

DEPRECIATION  OF  BUILDINOS.  Am  DEDUCTION  FROM 
PROFITS— i>ey»reeialioM. 

DEPRECIATION  OF  PLANT  AND  MACHINERY.  8oe 
DEDUCTION  FROM  PROFITS— Z>«iiH^ia<iofi. 

DIMINUTION  OF  PROFITS  of  aocoeaMr  to  a  boiineee  owing  to 
a  '*  speoifio  oanae;"— 3be  8U0CI£88I0N— fijMe»>lo  coaff. 

DIMINUTION  OF  YALUE  of  PUnt  and  Machinenr  by  reaaon  of 
Wear  and  Tear.  See  DEDUCTION  FROM  PROFITS 
— DoproekUiony 

DIYIDEND6  of  Foreign  Bank  paid  at  ite  London  Agency.  8m 
FOREIGN  DIYIDEND8. 

DOCK  DUES  leried  by  Harbonr  Board  under  a  Local  Aot  and 
applied  to  porpoeea  apedlled  in  the  Aot.  8o$  -PROFIT& 
— VarporaiiOM, 
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EMOLUMENT  OF  OFFICE.  Aninial  gift  to  Booteh  Mburtflr  by 
memben  of  the  oongngation.    Sm  OFFICE— SdUdirfi  E. 

ENGLISH  COMPANY.— Ctfrying  <m  buniMM  afaroML  8m 
BESIDENOE— CoM|NBiif. 

Owmifg  ga$worb8  ahroad.    Sm  GASWORKS. 
Baving   ii$    wark$   and   propmrtiy   abroad   amd   poMing    m- 
teru$    to    foTMn,    debeidure    holdor§.     804     DEDUCTION 
FROM  PROFITS— />«frMtor«  Intero$L 

EXHAUSTION  OF  CAPITAL.— Depiwnation  of  bnUdion.  See 
DEDUCTION  FROM  PROFITS— />0>reeJaltVm. 

Pit  nnkmgat  Mines  end  Ironworka.  See  DEDUCTION 
FROM  PROFITS— i>*<  einkmg. 

Preminme  peid  by  Bxewen  for  leeaeB  of  poblic-hoiuet. 
See  DEDUCTION  TOOM  PROFITS— Prvmtttiiit. 

EXHAUSTION  OF  MINERALS.— 8m  DEDUCTION  FROM 
PROFITS— Pi<  eimking. 

FIRE  INSURANCE  COMPANY.— Unemed  prendune.  See 
DEDUCTION  FROM  PROFITS— f1ir«  Inturamee  Com^ 
pang, 

FOREIGN  BANK  haTing  an  agenoy  in  London,  at  which  its  Divi- 
dends  are  payable.    8m  FOREIGN  DIYIDENDa 

FOREIGN  COMPANY.— 7Vmi0  exercieed  withU  the  Umied  King- 
dom, — A  Foreign  CompanT,  aeated  abroad,  haa  anbmarine 
cables  in  connection  with  the  United  Bjngdom,  and  leoeivea 
mssBSgcs  in  this  country  for  transmission  abroad.  Heidj 
that  the  Compmy  ezerases  a  trade  within  the  United 
Kingdom,  and  is  assessable  on  the  •net  profits  dsfiTed  from 
the  receipts  here. 

Ebicbsbm  v.  Last  (Q  B.  D.) 361 

Do.  do.  (C.  A.) ;    5S7 

FOREIGN  DIVIDENDS.- FofM^  Bamk  with  Bramk  in  tkie 
CoutUrg. — The  diridends  of  a  Foreign  Bank  are  payable 
either  at  its  London  Agency  or  abroad.  The  Agency 
leceivBS  no  remittance  from  abroad  to  pay  the  dividendi 
^l^iMMMJ  in  London,  beoanse  it  holds  m  its  ha^  the 
Agency  mofits,  and  these  are  sufficient  for  the  purpose. 

BMt  That  the  London  paid  Dividends  are  entrusted  to 
the  Agency  for  payment  within  the  meaning  of  Section  10, 
16  St  17  Yict.  c  34 ;  but  ih  making  the  assessment  aa 
allowance  should  be  granted  in  respect  of  that  portion  of 
the  dividends  which  arises  from  the  previously  tased  profits 
of  the  English  Agency. 

GlLBBRTBON  V.  FiROUBBON  (C.  A.)         501 

FOREIGN  POSSESSIONS.— F{/U  caee  of  SeheduU  ^  Z>.— English 
Company  owning  gasworks  abroad  held  not  to  &11  within 
this  esse,  but  within  case  I.— See  GASWORKS  ABROAD. 

GASWORKS.  —  CorportUion.  —  Receipts  applied  to  purposes 
specified  in  Local  Acts.    See  TUOFITS—Corporatiom. 

GASWORKS  ABROAD.— fVrtt  and  fifth  easee  qf  Sehedele  i>.— 
An  English  Company  owning  i(asworks  abroad  is  charge- 
able for  the  whole  profits  under  the  first  case  of  Schedule 
D,  and  not  merely  for  the  sums  remitted  to  this  oountiy 
under  the  fifth  case. 
Imperial   Continental   Gab  Association  v,  Nicholson 

I  IS.  jL'.J  *  •••  *•*  ***  ***  ***  ***  ***  •**       AwO 

GIFT  to  Scotch  Minister  by  members  of  the  congregation.  See 
OFFlCESehedule  K 
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HOUSE    AND   tlHATTELS   hdd   under    tlie    Mine   keae    at    an 
indnflm  rent    5m  YALUE. 


PAOB 


INTEBB8T  paid  to  Fonign  Debentoxe  Holdera  hj  Engliah  Com- 
nuBj  baTiitf  ita  works  and  Properly  abroad.  Sse  DEDUO- 
TION  FBOM  FB0FIT8.— ZMMlMff  Imterut. 

IB0NW0BK8.  —  Pit  ainking.  See  DEDUCTION  FBOM 
PBOFn»-i>;< 


LANDS  VALUATION  (SCOTLAND).    See  VALUE. 


LOCAL  ACTS.— Proflta  applied  to  pnrpoaea  apedfied  in  Local  Acta. 
See  PBOFIT8--(AraofYilioif. 

Ooneirmdicn. — A  direction  in  a  *  Local  Act  that  the 
receipta  of  a  Dock  and  Harbonr  Board  ahail  be  applied  to 
certain  •  aoeolfied  pnrpoaeai  aoch  aa  the  general  management 
of  the  Dock  Batate,  Ac,  and  to  no  othw  pnrpoaea  whatao- 
erer,  doaa  not  relieve  the  Board  from  liabili^  to  the  pay- 
ment of  incMne  tax. 

MnsBT  D0GK8  AND  Harbour  Board  v.  Lucas  (C.  A.)  ...      385 

LOSSES  aortained  in  oonnesion  with  ntiliaation  of  aewage,  Ac.,  by 

marke 


a    Corporation   which   derivea   profita   from    marketa.      See 
SET  OFF. 

MACHINEBY.  ^  Depreciation.  See       DEDUCTION       FBOM 

PBOFITB--I>i;pr«eMilJOM. 

MASTEE  MABINEB.    See  BESIDENCfE. 

lfINB8.--Pit    ainking.      See    DEDUCTION     FBOM    PBOFITS— 
aiaJfiN^. 
Undefgronnd  Shite  Qoarriea.    See  QUABBT. 


OCCUPIEB.— 0»»»jNi<tory    Ocm^mImm.— A 

compelled  by  the  police  anthoritiea"  to  Uto  in  a  home  ad- 
joinmg  a  PoUce  atation.  HIa  leaidence  there  ia  for  police 
purpeaaa.  Ue  ia  liable  to  removal  at  any  time,  and  ne  ia 
charged  by  way  of  tent  not  the  annnal  Talne  of  the  honae, 
bnt  a  anppoaed  eqaivalent  to  the  ooat  of  anitable  lodginga. 
HeU^  that  he  ia  not  the  occupier  within  the  meaning  of 
the  Acta. 
Bsirr  V.  Bobrrtb  fE.  D.)         199 

OFFICE.— Sdb«liila  E.  Emohtme/U,  VoluHtary  Gift.— The  miniater 
of  a  Scotch  pariah  reottved  annnall;|r  at  ChriatmAa  a  gift  of 
money  raiaed  by  Tolnntary  acbaoription  amongat   hia  xrienda, 


for   the   moat   part   membera  of    the    cuugrcnation.      Held^ 
that  the  miniater  waa  liable  for  the  aaMaament  for  the  money. 
In  ri  Strowo  (C.  E.  S.) 207 

OFFICIAL    BESIDENCB   0/   Police   SuperinieMdenL      See    OCCU> 
PIEB. 

PABTNEBSfilP  converted  into  a  Compaoy.    See  SUCCESSION. 

PIT  SINKING  at  Minea  and  Ironworka.  See  DEDUCTION 
FBOM  PBOFITS— Pil  einkiHg. 

PLANT  AND  MACHINEBY.— Diminution  in  value  by  reason  of 
wear  and  tear.  See  DEDUCTION  FBOM  PBOFITS— 
DepreektUoH. 


INDEX. —INCOME  TAX, 


POUOB    8UPBBINTBNDBNT.— Offloua    BMidenoe.      Su   OOCU- 
PIEB. 


PAGB 


PREianilB  paid   for   LeaiM   of   Bimrem'   Honan.    8u  DEDUC- 
TIONSFBOM  PROFITS— PrMitMmt. 

For   oMnared   fire  inwuranoe    riilra.      See   DBDUOTION 
FBOM  PROFITS— Ftr«  ifinifovM  Compau^. 

PRIORITY     OF     THE     OROWN.  —  Oompuiy    windiog-up.     See 
CROWN. 

PROFITS.— Coy^porofiofi.  Swplue  Wai»  RtOee.  Local  Aei,^Th» 
Glasgow  Gorporatioii  Water  Oommlairionfini  are  empowerod 
to  1^  ratea  to  be  applied  :  (1),  in  defrajing  the  oorrent 
ezpenaea  of  the  water  anpply  uid  in  keeping  up  the  under- 
taking ;  (2),  in  payment  of  annnitiea  and  of  intereet  on 
bonowed  moneys;  (8),  in  pronding  a  ainking  fond;  (4), 
any  mrj^os  is  to  be  carried  to  the  next  year's  aooonnt  and 
applied  m  the  lednotion  of  the  domeatie  water  rate.  Held, 
that  naiiber  the  money  ^ipvomiated  to  the  sinking  fond 
nor  the  snrplns  oarried  forwara  lor  the  redoetion  of  next 
year's  rate  ia  ssseasshls  profit. 
In  ri  Qlabqow  Oobpoeatiov  Watbbwobks  (G.  E.  8.)  ... 
CerparaHen  Oamoofhe.  ProfUe  tupUed  uttder  Loeal 
AeL — The  tGkuqgow  Corpomtion  Oaa  Oomnuasionem  are  em- 
powersd  to  supply  gaa  to  the  diy  and  ita  suburbs.  The 
rsoeipts  aie  to  be  applied :  (1),  in  payment  of  ineidental 
expenaes ;  (S),  in  jjgejmeai  of  expenses  of  mana|jMnent  and 
maintenance ;  (8),  m  nayment  of  annnitiea  and  interest  on 
borrowed  moneys;  (4),  in  pronding  n  sinkinff  fund  and 
carrying  out  extensiona ;  (6)^  any  su^ns  may  Be  carried  to 
the  cTMlit  of  the  corporatism  far  general  purposes.  HM^ 
that  the  surplus,  including  the  sum  set  apart  for  sinking 
fund,  is  assessable  profit. 

5  In  ri  Glasgow  Corporation  Waterworks  distinguished.) 
n  ri  GLA8QOW  Gas  CoMMnsiOMBBS  (C.  E.  a)       122 

CerporaUan.  Dock  Dnee  leeied  hf  ffairhow  Board  and 
ampUod  under  Loeal  AeL-^The  Merely  Docks  and  Harbour 
Board  were  constituted  by  Aot  of  Furliament  a  CQipocati<m 
fer  the  management  of  the  Merseir  Dock  Estate.  Under 
the  Act  the  surplus  retenue  6f  tlie  Board,  derived  from 
Dock  Dues,  Ac.,  after  payment  of  interest  on  monm 
borrowed,  was  to  be  applied  towards  a  sinking  fund  for  the 
extinguisnment  of  the  prindpal  mxumy  spent  in  ihe  con- 
struction of  the  dodos,  and  to  no  other  purpose  whatsoerer. 
Aid,  that  the  surplus  moneys  which  remain,  after  de- 
ducting the  expenses  of  earning  the  same,  are  profits 
aaseeaaDle  to  the  £icome  Tax. 
MxBBXT  Doau  AND  Habbouk  Boabd  v.  Lucab  (0.  A.)  •••      886 

PROFITS.    See  aleo  DEDUCTION  FROM  PROFITS. 


PROFITS     DIliINISHING.--4aucoeesor     to     a     buainess.      Specific 
cause  of  diminishing  profits.    5m  SUCCESSION. 

PROFITS  AND  LOSSES.    See  SET  OFF. 

qUARBY. —Underground    Slaie    QuarriM.— Works   for   getting   sk^te 

are     date     quarries    within    the    first    rule    of     No.    III., 

Schedule  A,  sec.  60,  5  ft  6  Yiet.  c.  85^  and  the  fact  of  their 

being  carried  on   undMground   will  not    bring   them  wiihin 

-  the  words  "  other  mines  "  in  the  second  rale. 

Jokes  v.  Cwmiiokthiii  Slate  Company  (C.  A.) 867 


IKDEX.— INCOME  TAX. 

PAOB 

BAILWAT  OOMPAHT.— DeKMntkm  of  Boiling  flftook.  Sm 
DEDUCmON  FROM  TBOFm-^DijfnekUiim. 

BBNBWALS.— BepftTiDflnto  by  Htrbonr  Board  of  monejB  borrowed 
to  meefc  oort  of  raoewak.  Sm  DEDUGTIONB  FROM 
PBOFIT&-JbMi0aU. 

BBSIDBNOB.— Orai|NM|f.— A  OompuiT  regittored  under  the  Joint 
Stock  Oompuiiee  Aoti  in  BBflmL  where  the  Direoton 
hold  their  meetingi^  end  exeroie  tne  powen  conferred  on 
the  OomnuiT  by  tooee  Aoti  and  by  the  Artidee  of  Aaeooia- 
Uon,  ia  uable  aa  **a  penon  reiiding  in  the  United  E^inff- 
dom.'*  in  reapeot  of  the  whole  of  ita.  profita,  whether  made 
in  Kngland  or  elaewhera. 
Calcutta  Jvtm  Millb  CtoiiPAMY  v.  Nigbolbom  (B.  D.)  •••  83 
Gbsbna  Sulpiiuk  Company  v.  Nicholson  (B.  D.i 88 

ImPBRFAL    CONTINBMTAL    GaB     AflBOOIATION     V.     MlCUOLBON 

^£i»  *^*j      •••     ••*     *•*     •••     •••     •••     •••     •••   AOO 

MatUr  Marimr.^Th»  Maater  of  a  Britiah  YeanL  trad- 
ing to  and  from  a  port  in  the  United  Kingdon,  ana  being 
tenant  of  a  hooie  there,  in  which  hie  wife  and  fiunily  live, 
and  in  which  he  himeelf  livea  when  in  this  connter,  ia. 
chargeable  aa  "a  pereon  reaiding  in  the  United  Kingdom,*' 
notwithetanding  that  he  may  be  abeent  during  the  greater 
part  of  the  year. 

In  ri  YouMO  (0.  E.  8.)   •••        ...        •••        .••        ...        •••      57 

And  where  a  Mariner  waa  absent  the  whole  year,  hie  wife 
and  fiunily  liTinff  in  the  United  Kinvdom,  he  waa  bald  to  be 
liable  aa  a  lesidsnt.  Per  the  Lord  Pxeaident,  "  He  is  not  a 
*'bit  the  less  a  resident  in  Great  Britain,  because  the 
*'ezjgeMies  of  his  bnsiness  hATS  happened  to  cany  him 
**away  for  a  somewhat  longer,  time  than  nsaal  during 
*'  thia  particnlar  ▼oyaoe.'' 

BooBBS  V.  Inland  Bbvbnub  (C.  E.  8.)        286 

8BT  OFF. — CorporaUon.^r^'O^^^  •*  uUli$ifig  tewaqe^  Ae. — A  Cor- 
poration claimsd  to  set  ofE  againat  its  profits  from  markets, 
losses  which  it  sostained  in  the  utilisation  of  sewage,  in 
industrial  schools,  and  in  baths  and  parks.  8et  off  not 
allowed. 

In  ri  COBPOBATION  OP  BlBMINOHAM  (C.  E.  E.)       ...  36 

SLATE  QUABBT  worked  undergroond.    8m  QUABBT. 

SPBCIFIC  CAUSE  of  ^i-inUhing  profit.    See  SUCCBSSION. 

SUCCBSSION.-rPariners/ktji  eoiiMrlsfi  inio  Company.  Averoffe.-- 
The  oonrersion  A  a  private  partnerahip  into  a  limited 
liability  company  creatoa  a  succession  oy  the  company 
within  the  meaning  of  the  fourth  rule  of  the  first  and 
second  cases  of  Schedule  D.,  Section  100,  5  ft  6  Yict.  c  35. 
Bthopb  Coal  Company  e.  Foybb  (Q.  B.  D.) 343 

Spea^    wirne    qf   dimimMmg    pn^ — An    extraordinary 
depression  of   trade   may  be   a   '*speafic  cause"  within  the 
of  the  fourth  rule  of  the  first  and  second  cases  of 


mmnmg 

Schedule  D.,  Section  100, 5  ft  6  Yict.  c  85. 
Byhopb  Coal  Company  v,  Foybb  (Q.  B.  D.) 848 

TBADE  ezeroissd  within  the  United  Kingdom  by  Foreign  Telegraph 
Company.    See  FOBEION  COMPANY. 

UKITBD  KINGDOM.— Besidence  in.    See  BESIDENCE. 


INDEX.— INHABITED  HOUSE  DUTY. 


VALUE.—  Deer  Foresi.     Sekednle  B.— The  bwns  of  ■mwummt  undBr 
Sobedole    B.    on   a    Deer    Forest    ib    the   value   chargeaUe 
under  Sdhedole  A. 
/«  ri  MiDDLBTON  (G.  E.  8.)     ...        .^.        ...        ...        ...     109 

Lande  ValwUioH^  Seotiatid.  Smrteiif^r  not  the  A$9e$9or, — 
Where  the  Surveyor  of  Taxes  ia  not  appointed  Aweiot 
under  the  Landa  Valuation  (Scotland)  Acta  the  Taluation 
IB  not  bindinif  with  remect  to  Income  Tax ;  and  the  Income 
Tax  AflBesauient  la  to  be  made  under  the  rules  of  the  Acts 
relating  to  that  tax. 

JH  re  aBMZIBB  (C  E.  o*)  •••         •••         •••         ...         ...         ••.     14o 

Le^ee  of  Heriiaiife  amd  Atof)ea*»le  Subjects. — Where  a  lease 
is  granted  of  heritable  and  moveable  subjects  at  an  indnsiTe 
rent  for  the  whole,  the  assesunent  under  Sdiedule  A.  most 
be  limited  to  so  mnch  of  the  rent  aa  ia  payable  aocordiog 
to  a  fair  valuation  for  the  asMsmble  subjecta. 

Gaiipbbll  9.  Inland  Bbybhdb  (G.  E.  8.)     2S4 

VOLUNTABT  OIFT  praented  to  Scotch  Minister  by  his  friends, 
piinoipally  members  of  the  congregation.  Sm  OFFIGB — 
Scked^e  E. 

WATER  BATE  levied  by  Corporation  Water  Gomnussioners  and 
surplus  api^ied  to  sinking  fund  and  in  reduction  of  futurs 
rate.    See  FVLOFFTS-'Corporatiom. 


WEAB  AND    TEAB  of  Pbnt  and  Machinery.    See  DEDUCTION 
FBOM  PB0FIT8— Dsmveialioir. 


WINDINO  UP  of  Company.    Priority  of  Crown*s  ckim  for  LiDoaw 
Tto,  Sdwdule  A.    See  GBOWN. 


Inhabited  House  Daty. 


BENEFICIAL      OCCUPATION  —Official      Besidence      of      Poiies 
Superintendent    5m  OCCUPIBB. 

BUILDING    divided    into  two    distinct    portions,   without   mtemal 
communication.    See  HOUSE  and  SHOP. 

BUSINESS  PUBP08E8.— Houie  used  for.    See  EXEMPTION. 

CLUB.— Building   occupied   aa   a   Working   Men's   Club,    no   peiBon 
sleepinfl  on  tiie  premises.    8is  INHABITED  DWbLLINO- 

housIe. 

COAL     EXCHANOE.      See .  EXEMPTION— TVYuis     attd     Bueifteee 
Premi^ee, 

COMPULSOBT     OCCUPATION     of     official    residence    by    police 
superintendent.    See  OCCUPIEB. 

DWELUNO-HOUSE   with   shop  attadied.     No   internal   communi- 
cation.   See  SHOP. 

Warehoose  attached  to  Dwelling-Houie,  but  leparated 
therefrom  by  a  parfy  wall  in  which  is  a  door-way.  See 
EXEMPTION— 1f«ri*oiis0. 

See  aieo  INHABITED  DWELLING-HOUSE. 


1NDEX.-.INHABITED   HOUS£  DUTY. 


FAOB 


EXEMPTION.  —  ffotpHal  MMcal  Stipermlmim^$  Hmm.  —  A 
house  proTided  for  a  Madkml  Snperintendont  of  a  Lanatic 
Atgrlam  or  Hospital,  detaohed  from  the  main  baildinff,  hot 
withiii  ihe  ftioanda,  falla  withiii  Ezemption  IV.,  Sobedale 
B.,  48  Geo.  liL  o.  65. 

JapflOM  9.  Oribblv  rB.  D.)        •« 78 

WiLaoM  V.  Faoom  (0.  E.  8.)      •••        •        526 

TmmmetiU  osbd  for  badnem  pramiaea,,!!  &  42  Yiot.  c.  15. 
a.  13(1).    a^  HOUSE— 7«MaMiite. 

Trade  ttmd  -  Bu9itm$$  Prewu$e9. — Oareiaker*8  ezempiioii. 
41  A  42  Vksi.  e.  15.  a.  13  (2). 

(1.)  Coal  EoKhoHge — Hall  and  adjoining  rooms,  erected 
by  a  Company  for  the  purpose  of  profit  and  gain,  and  osed 
prineipally  as  a  CSoal  Bzehange,  members  of  the  Exchange 
paying  an  annoal  sobsoription,  and  being  supplied  with 
newspapers ;  ihe  Hall  being  also  let  oooaaionaUy  for  Bella, 
^bc.    HM  to  be  within  the  eiemption. 

/«  ril  Gi^aaoow  Goal  ExoHANQB  Go.  (0.  E.  8.)  •••      211 

(2.)  FoTiM  UauM  not  within  the  eiemption. 

In  ri  AiMSLlB  (C.  E.  8.) •••      842 

(3.)  HoieL — An  hotel  ia  not  within  the  exemption.  The 
fact  that  the  landlord  and  his  family  reside  elsewhete  is 
immaterial. 

YouMO  e.  DouoLia  (C.  E.  S.)     227 

War^Mue,  48  Gto,  III.  c.  56.  EuU  3.  SdMaU  0.— 
A  warehouse  ia  separated  from  a  dweping-honse  by  a  party 
wall  mnning  to  the  roof,  the  only  oommnnication  being  by 
a  door-waT  dosed  at  night.  6eH  that  the  waiehonae 
thonld  not  be  indnded  in  the  asnssment. 

In  ri  BaiTiaH  and  Fobmom  Biblb  Bocibtt  (0.  B.  B.)       ...        13 


FABMHOUSB.— Cbietolw.     CaUimg  kg  which  'Aii  Oecmpier  sssfct   a 
Urelihood.     A  Fannhoose   ia   not  within    41  A  42  Yiot.  a 
15.  a.  13  (2). 
/m  f€  AiMSLix  (G.  B.  S.}  •••        •••        •••        •••        •••        •••      842 

HALL  osed  prindpally  as  Goal  Exchange  and  occasionally  let  for 
Balk.  8m  EJLEMPTION.— TVokis  ami  Butim$$  Piwrnssf. 
— Coal  Exckamg^, 


HOSPITAL.— Medical  Superintendent's  House.  See  EXEMPTION. 
— HogpUal, 

HOTEL.— An  Hotd  it  not  within  the  «Eemption  granted  by  41  A  42 
Yict.  c.  15.  a.  13  (2j. 
Young  v,  Douqlab  (G.  E.  B.)    227 

HOTEL  KEEPEE.  —  ITyiironK&Jc  BgiablUhmeHL  Rate  qf  Daly. 
In  a  Hydropathic  Establidiment  Tintors  are  boarded  and 
lod^.  Some  aie  patients  leodTing  treatment  under  the 
advioe  of  a  reddent  phydcian,  othen  aie  mere  Tidton  not 
undergoing  treatment.  The  natienti  and  other  tidton  are 
subject  to  the  mks  of  the  Establishment. 

Held,  that  the  Proprietora  are  Hotd  Keqwcs  within  the 
meaniuff  of  See.  81.  34  A  36  Ylet  c.  103,  and  therefore 
chargeable  at  the  rate  of  6d.  in  the  pound. 

In     ri    Th«    SraATHKABM     HTDBOPATHIC     EeTABLnHMXHT 

GoHPAiiT  (G.  E.  S.)  375 

HOTEL  STABLES  held  od  separate  lease  from  the  same  leawr. 
fiteSTABLBa 


INDEX.— INHABITED  HOUSE  DUTY. 


PAAI 


UOVBB.  ^  Building    diwdtd    into    ditUmi    porHom.       No    iiUermd 
eommumeaHoH : 

(1.)  A  building  is  oooopied  by  an  inMianoe  oompaay, 
whose  OMhier  dwelli  on  the  premiaee  on  a  flat  at  the  top  of 
the  hooie,  which  has  no  internal .  oommanication  whatorer 
with  the  rest  of  the  bailding,  bnt  in  entered  from  a  alaiicaae 
ander  the  roof  of  the  next  hooae.  HM^  that  the  Society 
is  chargeable  for  the  whole  bailding  aa  one  honie. 

In  ri  SooiTigH  Widows*  Fund  (C.  B.  8.)      247 

(2.)  A  portion  (A.)  of  the  ground  floor  and  basement 
of  a  bailding  owned  by  a  Banking  Firm  is  stmotnrally 
separated  from  the  remainder  (B.)  of  the  boilding  by  a 
party  wall.  There  is*  no  internal  communication  between  A. 
and  B.  A.  is  oooopied  by  the  bank  as  oiBoes.  Two  rooBSI 
in  B.  are  occupied  by  a  clerk  of  the  Banking  Firm,  and 
the  remainder  of  B.  is  let  by  the  Bank  to  ▼arious  ocoupiem. 
Heldj  that  A.  and  B.  are  siisoMsble  as  separate  houses. 

Chapman  r.  Royal  Bank  ov  8cx)tlamd  (Q.  B.  D.) 365 

(3.)  For  cases  of  a  similar  nature,  falling  within  Bnle  IIL 
8ch.  B.  48  Geo.  ni.  c.  55.    See  SHOP. 

Railway  Qficee  ami  IIoUl  in  $ame  Building,  the 
Oecupier.-^A  Railway  Company  occupies  the  lower  floors  of 
a  building  as  offices,  and  the  upper  floors  for  the  ^rposes 
of,  and  in  connexion  with,  an  hotel  of  which  the  main  body 
is  under  another  roof.  There  is  internal  communication 
between  the  lower  and  upper  floors.  JfeM,  that  the 
Company  is  chargeable  for  the  whole  building. 

Banks    v.    Glasqow    and    South    Wbstbrm    Railway 

^v.  JSi.  Otj  •••     •••     •••     •••     •••     •••     •••    9310 

Tenemenie,  Home  lei  in,  —  Aueiement  on  Onmer 
under  Rule  VI,  Sehed.  B.  48  Oeo,  3.  0.  55: 

(1.)  Part  of  a  building  is  let  to  a  dub,  the  remainder  is 
let  and  used  as  an  hotel. 

There  is  internal  communication  between  the  two 
portions.    Held^  that  the  owner  is  chargeable  for  the  whole. 

In  ri  Campbell  (C.  E.  S.)         255 

(2.)  A  house  is  let  to  yarious  oocupiers.  whose  respectiire 
holdings  are  not  separately  enclosed  in  such  a  manner  as  to 
entitle  each  occupier  to  claim  his  portion  as  a  distinct  and 
separate  house*  The  house  is  chargeable  in  one  assess- 
ment vppn  the  owner. 

In  rl  Brbbnbr  (C.  E.  S.)  21 

In  ri  Walker  (C.  E.  S.)  22 

TenemenU,  Houee  divided  into,  and  lei  in.  41  i§  42  Via. 
c.  15.  e.  13  (1)  : 

(1.)  The  words  "  divided  into  ....  different  teno- 
ments'*  require  a  structural  dirision  not  merely  into  floors 
and  rooms  as  in  an  ordinary  house,  but  into  complete  tene- 
ments, intended  for  separate  and  independent  occupation. 

T0EK8HIRE  Fire  and  Life  Insurance  Co.  0.  Clayton 

^yj.  U.  1^./       •••      •••      •••      •••      •••      •••      •••    dOD 

Yorkshire  Fire  and   Life  Insurance  Co.  v.  Clayton 

l\>«  A*/   •••      •••      •••      •••      •••      •••      *■■      ***    417 

Chapman  V.  Royal  Bank  of  Scotland  (Q.  B.  D.)  ...  363 
(2.)  The  owner  of  a  house  occupies  a  part  of  it  as  a  resi- 
denccj  and  part  of  it  as  a  stamp  oflSce;  the  remainder  is 
occupied  by  a  firm  of  solicitors  in  which  he  is  a  partner. 
The  diilersnt  holdings  an  not  struoturally  dinded  and 
there  is  internal  communication  throughout.  The  owner  is 
liable  for  the  whole. 
RmuLL  9.  CouTia  (C.  B.  8.)     469 
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(3.)   A  home  is  ki  to  ▼ariom  oooopien,   one   of    whom 
reiides  in  hk  holding,  whilst   the   other   hoUQngs   are   osed 
for  bosuwis  porpoees.    The  street  door  opens  into  a   vesti 
bale   from    wnion    two    doors    lead    into    the    oflBoes.    and 
another    door    onens    into    the    lobby    of     the     residential 

Sirtion,    and    affords    the    only    means  of    aooesi    thereto. 
eid,  that  the  house  falls  within  41  Vict.  c.  15  s.  13  (1). 
Ck>KKv  V.  Brims   •••        ...        ...        ...        ...        ...        ...    631 

Working  Men'g  Gufi.  See  INQABITED  DWELLING- 
HOUSE. 

HOUSE  AND  CHATTELS,  held  ander  the  same  lease  at  an 
inclosiTe  rent.    See  VALUE. 

HTDBOPATHIO  ESTABLTSHMBNT.~-Rate  of  Dnty.  See 
HOTEL  KEBPEB. 

INHABITED     DWELLING  -  HOUSE.— Ciii^.— A     bnilding      ooon- 
pied  as  a  Working  Men's  Glab,  no  person  sleeping  on   the 
premises,  is    not   an    Inhabited   Dwelling-Honse,   and   thrae- 
xore  not  liable  to  dnty. 
BiLKT  r.  Bead  (E.  D.) 271 

INTEBNAL  COMMUNICATION  between  Dwelling-Hoose  iuid 
Warehouse  attached  thereto.  See  EXEMPTION— IFar€- 
hauee, 

Bnilding  divided  into  two  distinct  portions  without  in- 
ternal oommnnioation.    See  HOUSE. 

Shop  attached  to  dwelling- houie,  but  without  internal 
communication  therewith.    See  SHOP. 

LUNATIC  ASYLUM.— Medical  Superintendent's  House.  See 
EXEMPTION—  ffoipilal. 

OCCUPATION  of  a  house  by  one  occupier,  partly  as  Bailway  Offices, 
partly  as  an  Hotel.    See  HOUSE. 

(KX)UPIEB — CompulBort/  Occupation, — A  Police  Superintendent 
is  compelled  by  the  police  authorities  to  live  in  a  house 
adjoining    a    police    station.     His    residence    there    is     for 

Solioe  purposes.     He  is  liable  to  removal  at  any  time,  and 
e  is  cliarged  by  way  of  rent,  not  the  annual  value  of  the 
house,  but  a  supposed    equivalent    to    the   cost    of   suitable 
lodgings.    HeUl^    that    he    is    not    the    occupier    withiu     the 
meaning  of  the  Acts. 
Bknt  r.  BoiiRRis  (R.  D.) 199 

OFFICIAL  OCCUPATION.    See  OCCUPIEB. 


OWNEB.— House   let    in    tenements:    Assessment    on    Owner.    See 
HO  0  ^l^—TenemetfL 

POLICE     SUPEBINTENDENT.— Official    Besidenoe.     See    OOOU- 
PIER 

BATE     OF     DUTY.— Hydropathic     Establishment.     See     HOTEL 
KEEPEB. 

SHOP    attached    to    DweUing-Houee.      No      internal     commwtication. 
Rule  IIL    Schedule  B.,  48  Geo.  3.  c.  55  : 

(1.)  A  shop  and  a  dwelling-house  in  the  occupation  of 
the  same  person  are  under  one  roof,  but  have  no  internal 
communication.  The  shop  is  **  attached  to  the  dwelling- 
house  "  and  is  to  be  charged  therewith. 

/n  r^  BuasFLL  (0.  E.  b.) 136 

In  ri  Salmond  (C.  E.  S.) 136 
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(2.)  A  bankiliff  home  and  a  dinalliiig-lioiiM  Aie  under 
the  mne  roof,  bui  without  internal  oommankmtion ;  tlie 
dwelling-home  is  ooBopied  by  the  aoooontuit  of  the  bank 
for  the  protection  of  its  propfvty.  HMy  that  the  bank  in 
liable  to  one  ■MOMiiMint  for  the  whole.^ 

In  ri  Union  Bank  of  Scotland  (0.  fi.  S.)    *  ...    195 


(8.)  And  where  in  nmilar  drcnmetanoea  the  bank  allowed 
its  agent,  to  whom  the  oae  of  the  dweUing-houie  had  been 


granted,   to  let  it  to  a  third  penon  who  ia  lamoveable  at 
pleaaoro.     Hdd,   that  the  bank  ia  still  ehaigiable  for  the 
whole  property. 
In  r3  €k>MM BRCiAL  Bank  op  Scotland  (0.  H  S.) 


••• 


••• 


WAREHOUSE  attached  to  dwalling-hooaa,  bnt  aepeiatad  theta- 
from  by  a  party  wall,  in  whidi  there  ia  a  door-way.  8m 
EXEMPTKm—H'arAJbonM. 


ShopViiper  oeeupymg  Shop  and  FkU$  omt  U^  exitmtUmg 
alio  over  adjaiiung  $kap.  Rendmti  SaUnutm. — A  boildins 
o(mtains  two  shops,  orer  which  an  flats.  One  shop  and 
two  flats  oommnnicatiny  internally  therewith  an  oceopied 
for  the  pnrpoaea  of  their  trade  by  a  firm  whoae  salesman 
dwells  on  the  nmaining  flat,  which  is  enterad  from  a  stair- 
case common  to  all  the  flata.  HM^  that  the  firm  an 
assessable  for  their  shop  and  all  the  fla^N. 

/a  f^^  OowAK  AND  Strachan  (0.  E.  8.) ...    245 

BTABLES.SfoUl  and  SiabUi.  Sepaiyie  Zmms.  Ohs  Xatser.— 
Stables  behind  an  hotel,  occupied  by  the  hotel-koeper,  uid 
used  in  connexion  witii  the  hotel  banness,  reguded  ss 
belonging  to  and  occupied  with  the  hotel,  within  Rule  IL 
Schedale  B.,  48  Geo.  3.  c.  55.,  notwithstanding  that  the 
hotel  and  stables  when  held  under  diflarent  leases,  but  from 
the  same  lessor. 
TouNO  V.  DouaLAS  (0.  E.  S.) •        227 

TENEMENTS.— House   let   in.    48   Geo.    IQ.   a   55.    Schedule   B. 
Rule  6.    See  HOUSE— refiesi4!ii<f. 

House  divided  into  and  let  in.— 41  and  42  Yi  c.  15.  a.  13 
(1.).     ^00  HOUSE— TVfMmeiito. 

TRADE    AND    BUSINESS    PURPOSES.— House    used    for.    See 
EXEMPTION. 

VALUE.— //ento^/s  and  MoveabU  SMeeU.  Fndueive  JSaal.- 
When  a  lease  is  granted  of  heritable  and  moveable  snl>jeets 
at  an  inclusive  nnt  for  the  whole,  the  asseasment  must  be 
limited  to  so  much  of  the  rent  as  is  payable,  aocoidiiy  to 
a  fair  valuation,  for  the  sssssssbls  snbjcnts. 
Campbell  v.  Inland  Riynun  (0.  K.  S.)      


•Tkie  eaee  wae  deaU  wiik  under  Bnle  III.  The  gneffjcn  wkeiker  tk4 
bankinff  Kouee  wae  "a  ekop  or  a  warekmue"  wiOm  the  menming  of 
Eule  III.  %eae  not  eubmiUed  to,  or  dealt  wUk  fty,  the  Cami  in  tkie  eaee. 
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